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LITERACY TESTS AND VOTER REQUIREMENTS IN 
FEDERAL AND STATE ELECTIONS 


TUESDAY, MARCH 27, 1962 
U.S. SENATE, 


SUBCOMMITIEE ON CONSTITUTIONAL RIGHTS 


OF THE COMMITTER OF THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 10:05 a.m., in room 
| 457, Old Senate Office Building, Senator Sam J. Ervin, Jr. (chairman 


of the subcommittee), presiding. 
1 Present: Senators Ervin, Johnston, McClellan, Long, Wiley, 


] Hruska, and fea | 
7 Also present: William A. Creech, chief counsel and staff director, 


4 and Bernard Waters, of minority counsel. 

7 Senator Ervin. The subcommittee will come to order. 

4% ©The first thing the subcommittee chairman will do is give other 
‘7 members of the subcommittee the opportunity to read any statements 
‘4 they may have. I will accord the right first to the Senator from 
q Wisconsin. 

4] © Senator Winey. I haven’t any statement. My only philosophy is, 
i@ we are here to hear—we are not here to tell. If the witnesses have 
‘J something to give us that is worthwhile, we are ready to hear them. 
4 That is the way I feel about it. Having practiced law for more than 
4 30 years, I never felt it was the business of the court or the Congress 
4 to reach any decision until after the evidence was submitted. So I 
‘q trust that we will get all the evidence in, and then we will arrive at 
ig our decision. 

q Senator Ervin. Senator Long, do you have a statement ? 


STATEMENT BY U.S. SENATOR EDWARD V. LONG 


bh} Senator Lona. Mr. Chairman, I have a very short statement and I 
- appreciate the opportunity to present it. The Congress, in recent 
~ years, has enacted legislation on two occasions in the field of civil 
rights. The main direction of this legislation has been to eliminate 
discrimination because of race or color in the field of voting. The 
1961 report of the U.S. Civil Rights Commission indicates that the 
1957 and the 1960 laws have provided the tools to accomplish a great. 
- deal in securing the right to vote to many who have been disenfran- 
chised because of race or color. However, there remain a number of 
methods which can be used and are used to withhold the right to vote 
from many Americans in violation of the Constitution. 
Foremost among these is the so-called literacy or intelligence test. 
The 1957 and 1960 civil rights laws are not adequate to meet the tre- 
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mendous problems posed by the misuse of such tests or roquirements. 


Because of this, legislation has been suggested anc introduced which 
would provide that no person can be denied the right to vote on the 
basis of n literacy test, 1f he has completed six grades of education in 
an accredited school. 

In my opinion, congressional action along this line is necessary. 
During these hearings, I hope we will receive testimony with regard 


- to these tests and how they are administered. We will undoubtedly 


learn further of their use and their misuse. We will receive testimony 
as to what legislation should be adopted, what legislation can be 
adopted, and the form it should take. I welcome the opportunity to 
hear the witnesses scheduled, as suggested by the distinguished Senator 


from Wisconsin. 
The vote is a most basic right of our democratic form of govern- 


ment. The Congress must take whatever action is necessary to in- 
sure that all Americans enjoy the right, free from discrimination. 
We have received the report of the Civil Rights Commission, and the 
time is at hand to move forward in this area. 

Thank you, Mr. Chairman. 

Senator Ervin. Senator Keating, do you have a statement? 


STATEMENT BY U.S. SENATOR KENNETH B. KEATING 


Senator Keatina. Yes, Mr. Chairman. I am very pleased we are 
having these hearings on an important phase of the field of civil 
rights. I want to express at the outset. my gratitude to the chairman 
for complying with my request to broaden the original scope of these 
hearings to include the voting rights bill, S. 2979, which I introduced 
last week to reflect all of the recommendations of the Commission on 
Civil Rights in the field of voting. I appreciate the chairman’s co- 
operation in this regard and am hopeful that this action will make it 
possible for the committee to recommend more than just a literacy bill 
to the Senate after these hearings are concluded. 

However, there are many pressing civil rights problems apart from 
voting and I must express my regret that the subcommittee has not 
seen fit to schedule hearings on these issues as well. The Commission 
on Civil Rights which we created in 1957 is directed to submit to 
the President and the Congress comprehensive reports on the status of 
civil rights and recommendations for removing obstacles to the en- 
joyment by every American of his rights under the Constitution. 

he Commission is composed of outstanding men. It has done its 
work extremely well despite many roadblocks which it has had to 
overcome. It has made recommendations not only in the field of 
voting but in the fields of education, employment, housing, and the 
administration of justice, 

In my opinion, both the President and the Congress have failed to 
give the Commission’s proenn the backing it deserves, This at- 
titude undermines the Commission’s efforts, but even more impor- 
tantly, it forfeits an opportunity to build meaningful progress in the 
field of civil rights on the foundation the Commission has outlined. 

I would prefer to Bier on the basis of a record made by one of 
our own committees, but if this is not pussible, I know there is ample 
documentation in the reports of the Commission itself to support 
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favorable consideration of its recommendations in all respects. It is 
my expectation that other civil rights proposals will be offered on the 
floor of the Senate, and I shall give my full support to such efforts. 

Discrimination at the polls has few defenders. No one who believes 
in the Constitution can justify denying any qualified citizen the right 
to vote because of his race. The fact is, however, that such discrimina- 
tion is the rule, not the exception in some areas of our Nation. And 
on the basis of a distorted view of States rights there is still tremendous 
resistance to every effort to vouchsafe the franchise for all Americans. 

I believe in States rights but under the Constitution no State has 
the right: to discriminate at the polls because of race or deny its citi- 
zens the equal protection of the laws. There are States wrongs as 
well as States rights and I can conceive of no greater wrong by any 
State than the denial to its inhabitants of the right to participate in 
the electoral process. Indeed the claim of States rights has a some- 
what hollow ring when it emanates from areas in which only a rela- 
tively small percentage of the States inhabitants can participate in 
the choice of their representatives. Claims that we are infringing 
upon the traditions and preferences of the people in these areas are 
very weak when in some cases more than a majority cannot express 
their wishes at election time. Extension of the franchise will 
strengthen not weaken States rights by making certain that the 
States really represent the will of all the people and not the relatively 
few who can overcome a dozen obstacles to voting. 

It would be well to outline for the record some of the roadblocks to 
registration and voting by Negroes which the Commission on Civil 
Rights uncovered in the course of its hearings and investigations. 
One of these is discussed under the heading “Finding the Registrar.” 
This simple but effective device for discouraging voting merely re- 
quires that the registrar not be available in areas in which Negroes 
may want to register. When the registrars are unavoidably present 
they have been known to direct Negro applicants to wait at locked 
doors or to visit the local sheriff. 

Sometimes a slowdown technique is employed. This is set in mo- 
tion by mass challenges to already registered N egro voters. When the 
Negroes appear to protest. they have to wait on long lines while the 
registrars drink cokes or simply gaze at the scenery out the window. 

1ite persons who come to register during this same period are waited 
on as soon as they arrive. 

I am referring, Mr. Chairman, to evidence in the report of the Com- 
mission on Civil Rights. 

Another effective roadblock to registration is the voucher system. 
This requires the applicant to niediics two registered voters in his 
precinct who will swear to his identity. In areas in which there are 
no Negroes registered—and there are such places in the United 
States—this is an impossible requirement for Negro voters to meet. 
As a result, Negroes who may have lived all their lives in the com- 
munity and be well known to their neighbors and even to the regis- 
tration officials are denied the right to register because they cannot 
prove their identity to the registrar’s satisfaction. 

Another effective technique is to disqualify Negroes for the most 
minor errors on their registration forms. For example, one applicant 
was rejected because he underlined rather than circled “Mr.” on 
the printed form. Others are rejected for errors in computing their 
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age. This is not just a matter of stating how old you are, but calculat- 
ing your age in years, months and days. Some applicants who in- 
cluded the day on which they were applying were disqualified by a 
registrar who decided that the day of registration should not be 
included. To illustrate the difficulty and arbitrariness of this require- 
ment, the Commission asked a registrar who was a witness at one of 
its hearings in Louisiana to demonstrate the system by calculating 
her own age. She miscalculated by almost. a month. In many eases 
the appncunts are not informed of these errors with the result. that 
they have no opportunity to appeal the registrar’s decision or correct 
their forms, 

Literacy tests in various forms scored entirely on the basis of the 
registrar’s judgment, are another way of disqualifying Negro voters. 
One applicant who defined treason as “aiding and abetting an enemy 
in time of war,” for example, was rejected by a registrar who simply 
told the applicant that the registrar didn’t think the applicant “under- 
stood.” On the other hand, a white applicant: who was asked to 
interpret a provision of the Louisiana constiution relating to freedom 
of speech and answered “I agree,” was found qualified. Other reg- 
istrars dispense with these tests entirely when dealing with white 
applicants. 

Butright intimidation is a less subtle method of preventing Negroes 
from registering and voting. These include economic reprisals, 
threats, and official interrogations. The Commission’s report leaves 
no doubt that there are areas in this country in which Negroes are 
afraid to register and vote and for good reason. Sometimes this in- 
timidation comes from government agents such as the local sheriff, 
other items from the Ku Klux Klan and other extremist groups. In an 
aren ironically called Liberty County in the State of Florida, after a 
group of Negroes registered, crosses were burned and fire bombs hurled 
upon their property. They received abusive and threatening phone 
calls late at night. Finally all but one removed their names from the 
books and their troublhs ended. The one holdout was forced to leave 
Liberty County. An investigation of this situation was ordered by 
the Governor of Florida but the investigators concluded that. the 
actions of the Negroes were voluntary. 

The success of these tactics is revealed by some of the statistical in- 
formation compiled by the Commission. Here are some of the most 
flagrant illustrations: 

(1) In two Alabama counties no Negroes are registered to vote, 
although Negroes represent 80.7 percent. of the total population in 
one of them, and 77.9 percent in the other. In 22 other Alabama 
counties less than 10 percent of the voting age Negroes are registered. 
In the State as a whole, only 7.1 percent of the registered voters are 
Negroes and 92.9 percent are white while 73.8 percent cf the eligible 
voters are white and 26.2 percent are Negro. 

(2) In Georgia there are no Negroes registered to vote in six coun- 
ties, in two of which Negroes constitute more than half of the county’s 
total population. In three other counties, less than 10 percent of the 
voting-age Negroes are registered. The Negro voting-age population 
in these counties is 25.9, 45, and 55.7 percent, respectively. 

(3) In Louisiana there are four parishes in which no Negroes are 
registered to vote. The Negro population in these parishes is 61.2, 
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64.9, 65, and 66.1 percent, respectively. In 14 other parishes in 
which the Negro population ranges between 18.4 and 50.8 percent of 
the total voting-age population, less than 10 percent of the voting-age 
Negroes are registered. 

(4) In Mississippi, there are 13 counties in which no *»yroes are 
registered. Negroes represent from 9.9 to 68 percent of the total vot- 
ing-age population in these counties. In 42 other counties in Missis- 
sippl, less than 10 percent of the voting-age Negroes are registered. 
Tn these counties the Negro voting-age population ranges between 4.3 
and 74.3 perecnt of the total voting-age population. Figures for 
almost all of Mississippi indicate that only 6.2 percent of the voting- 
aye Negroes are registered to vote while Negroes constitute approxi- 
mately 37 percent of the State's total population. 

These facts make it evident that. something must. be done to further 
srotect. the right. to vote in America. We cannot condone these con- 
ditions without doing violence to the spirit and intent. of the 15th 
unendment. Nor can we rely on the States to safeguard the electoral 
process when we know that. in many cases State officials are parties 
to the most serious voting deprivations. cone has the authority 
and, in my opinion, the duty to enact whatever laws are needed to give 
full application to the command of the Constitution barring any 
abridgement of the right to vote on account of race, color, or previous 
condition of servitude, 

Specifically, T believe that we should enact. the provisions of S, 2979 
which, as I have indicated, was introduced to carry out. all of the 
legislative recommendations of the Commission on Civil Rights in 
the field of voting. This legislation is cosponsored by Senators Doug- 
las, Clark, Javits, Hart, Scott, Humphrey, Long of Missouri, Case of 
New Jersey, Dirksen, Morse, Bush, Kuchel, Proxmire, and Williams 
of New Jersey. No matter what action this subcommittee and the 
full Committee on the Judiciary may recommend, I intend to offer all 
the provisions of this bill as amendments to any voting bill under 
consideration in the Senate. 

S. 2979 would close the loopholes in the existing statutes on voting. 
It would prohibit any State from denying to its citizens the right to 
register and vote for any cause except inability to meet. reasonable 
xge or length-of-residence requirements uniformly applied, legal con- 
finement at the time of registration or election, or conviction of a 
felony. In any State in which a literacy test was administered, it 
would be suflicient. for qualification that ‘the elector have completed 
at least six grades of formal education. It would prohibit. any arbi- 
trary action or (where there is a duty to act.) arbitrary inaction, which 
deprives or threatens to deprive any person of the right to register 
and vote. It would provide for 2 decennial nationwide compilation 
of registration and voting statistics for every State including the ex- 
tent to which eligible inhabitants in each State have voted. These 
proposals are by no means radical. They fall far short of other sug- 
yestions which have been made, such as the conduct of elections by the 

ederal Government. But they are vitally important reconmenda- 
tions based on years of intensive study and investigation by the Com- 
mission we set. up to advise the President and the Congress on what 
must be done to protect the constitutional rights of all Americans, 

The literacy bills now pending before this subcommittee fall short 
of these recommendations in several important respects. The admin- 
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istration bill, S, 2750, is limited unnecessarily to Federal elections— 
the 15th amendment has no such limitation. Furthermore, S. 2750 
deals only with intimidation, threats and coercion, and thereby omits 
the more subtle forms of discrimination such as absent registrars 
which are in vogue. And it makes no provision for the census re- 
port registration and voting statistics which the Commission has 
urged, 

n conclusion, it should be reiterated that voting is only one of the 
several areas in which the Commission has made specific reeommenda- 
tion for executive and legislative action. It has not given this subject 
any higher priority than education, employment, housing, or the ad: 
ministration of justice. Nor has it singled out discriminatory literacy 
tests or poll taxes for more prompt action than other forms of abuse 
wiich it has documented. We will not be doing justice to the Com- 
mission’s work if we limit ourselves to these issues and ignore the 
other equally pressing problems to which it has offered suggested 
solutions. Certainly this Congress must do more than enact. a literacy 
bill and a poll tax bill or amendment if it is to make a significant 
contribution to strengthening civil rights in America. 

At the same time, I do believe that the most reprehensible form 
of discrimination is that which denies Americans equality at the poll- 
ing booth. The right to choose one’s representatives is at. the ve 
heart of our form of government. Under the plain words of the 14th 
amendment, a State must be denied representatives in Congress for 
any male inhabitants over 21 that are disenfranchised. I would much 
rather that people voted than that States lost representatives—and 
this is the thrust of the legislation on which I am urging action. But 
if these measures do not succeed in drastically remedying the existing 
patterns, it is certain that there will be increased pressure to invoke 
this provision of the Constitution and reduce the representation of 
States which have for years systematically excluded large portions of 
their inhabitants from the exercise of the franchise. 

Extension, not restriction, of the right to vote should be the goal of 
everyone who believes in our constitutional system. I hope these 
hearings will convince even the most reluctant among us of the need 
unc justification for a prompt response to the threat that now exists 
to the free exercise of the franchise in our Republic. 

I thank you, Mr. Chairman, 

Senator Ervin. I wish to make a statement, and I would like to in- 
form my colleagues of the subcommittee that my statement is not 
very short. I would also like to tell them it is not in the nature of a 
filibuster. But it necessarily has to be of some length, because the con- 
stitutional inequities and infirmities in each of these three bills are so 
great and so numerous, it requires some time to point them out. 

T have given much of this information to my colleagues, so if any 
of them do not wish to be further informed, they only have to stay 


here for a few minutes. 
OPENING STATEMENT OF SENATOR SAM J. ERVIN 


Today the Subcommittee on Constitutional Rights begins 6 days of 
hearings on three bills which concern literacy qualifications as a pre- 
requisite for registering to vote, The texts of these bills, S, 480, 
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S. 2750, and S. 2979, and analyses of them will be placed at this point 


in the record: 
{8. 480, 87th Cong., Ist sexs.) 


A BILL To prohibit the application of unreasonable literacy req trements with respect to 
the right to vote 

Be it enacted by the Senate and House of Representatires of the United States 
of America in Congress assembled, That (a) the Congress finds that the right 
to vote is fundamental to free, democrvtic government and that it continues to 
be the responsibility of all Federal Government to secure and protect this right 
against all unreasonable and arbitrary restrictions. 

(b) The Congress further finds that the right to vote of many persons has 
been subjected to arbitrary and unreasonable restrictions on uccount of race or 
color; that tests of literacy have been used extensively ns a device for arbit- 
rarily and unreasonably denying the right to vote to otherwise qualified persons 
on account of race or color; and that laws presently in effect are inadequate 
to assure that all qualified persons shall enjoy this essential right without dis- 
crimination on account of race or color. 

(c) The Congress further finds that illiteracy is rapidly disappearing in the 
United States; that the quality of elementary education furnished by the 
Nation’s schools is of high caliber; that persons completing six grades of educa- 
tion in a State-accredited school can reasonably be expected to be literate; that 
a literate electorate can be assured by affording the right to vote to any other- 
wise qualified person who has completed six grades of education; and that any 
test of literacy that denies the right to vote to any person who has completed 
six grades of education is arbitrary and unreasonable. 

(d) The Congress, therefore, further finds and declares that the enactment 
of this Act is necessary to make effective the guarantees of the Constitution, 
particularly those contained in the fourteenth and fifteenth amendments, by 
eliminating or preventing arbitrary and unreasonable restrictions on the fran- 
chise which occur through the denial of the right to vote to persons with at 
least six grades of education and which exist in order to effectuate denials 
of the right to vote on uccount of race or color. 

Sec. 2. Subsection (a) of section 2004 of the Revised Statutes (42 U.S.C. 
1971), as amended, is further amended to read as follows: 

“All citizens of the United States who are otherwise qualified by law to vote 
et any election by the people in any State, territory, district, county, city, parish, 
township, school district, municipality, or other territorial subdivision, shall 
be entitled and allowed to vote at all such elections, without distinction of race, 
color, or previous condition of servitude, and without subjection to any arbi- 
trery or unreasonable test, standard, or practice with respect to Hteracy; any 
constitution, law, custom, usage, or regulation of any State or territory, or by 
or under its authority, to the contrary notwithstanding. ‘Arbirary or unreason- 
able test, standard, or practice with respect to literacy’ shall mean any require- 
ment designed to determine literacy, comprehension, intelligence, or other test 
of education, knowledge, or understanding, in the case of any citizen who has 
not been adjudged an incompetent who has completed the sixth primary grade 
in a school accredited by any State or by the District of Columbia.” 


{S. 2750, 87th Cong., 2d sess.] 


A BILL To protect the right to vote in Federal elections free from arbitrary discrimination 
by Hteracy tests or other means 


Be it enacted by the Senate and House of Representatives of the Untted Statca 
of America in Congress assembled, That (a) Congress finds that it is essential 
to our form of government that all qualified citizens have the opportunity to 
participate in the choice of elected officials. 

(b) Congress further finds that the right to vote in Federal elections should 
be maintained free from discrimination and other corrupt influence. 

(c) Congress further finds that many persons have been subjected to arbitrary 
and unreasonable voting restrictions on account of their race or color; that lt- 
eracy tests and other performance examinations have been used extensively to 
effect arbitrary and uuveasonable denials of the right to vote; and that existing 
statutes are inadequate to assure that all qualified persons shall enjoy the right 


to vote. 
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(d) Congress further finds that education in the United States is such that 
persons who have completed six primary grades in a public school or accredited 
private school cannot reasonably be denied the franchise on grounds of illiteracy 
or lack of sufficient education or intelligence to exercise the prerogatives of 
eltizenship, 

(ec) Congress further finds that large numbers of American citizens who are 
also citizens of the several States are deprived of the right to vote by virtue 
of their birth and education in a part of the United States in which the Spanish 
lunguage is commonly used; that these citizens are well qualified to exercise the 
franchise; that such information as is necessary for the intelligent exercise of 
the franchise is available through Spanish-language news sources; that lack 
of proficiency in the English linguage provides no reasonable basis for exclud- 
ing these citizens from participating in the democratic process. 

(f) Under article I, section 4 of the Constitution: section 5 of the fourteenth 
amendinent, und section 2 of the fifteenth amendment; and its power to protect 
the integrity of the Federal electoral process, Congress has the duty to provide 
against the abuses which presently exist. 

Sec. 2, Subsection (b) of section 2004 of the Revised Statutes (42 U.S.C. 1971) 
is amended to read as follows: 

“(b) No person, whether acting under color of law or otherwise, shall intimi- 
date, threaten, coerce, or attempt to intimidate, threnten, or coerce any other 
person for the purpose of interfering with the right of such person to vote or to 
vote as he may choose in any Federal election, or subject or attempt to subject 
any other person to the deprivation of the right to vote in any Federal election. 
‘Deprivation of the right to vote’ shall include but shall not be limited to (1) 
the application to any person of standards or procedures more stringent than 
are applied to others similarly situated and (2) the denial to any person other- 
wise qualified by law of the right to vote on account of his performance in any 
examination, whether for literacy or otherwise, if such other person has not been 
adjudged incompetent and has completed the sixth primary grade of any public 
school or accredited private school in any State or territory, the District of 
Columbia, or the Commonwealth of Puerto Rico, 

“‘Weders: lection’ means any general, special, or primary election held solely 
or in part for the purpose of electing or selecting any candidate for the office of 
President, Viz President, presidential elector, Member of the Senate, or Member 
of the House of Representatives, Delegate, or Commissioner from the territories 
or possessions.” 

Sec. 3. If any part or provision of this Act is held invalid, all other parts or 
provisions shall remain in effect. If a part or provision of this Act is held 
invalid in one or more of {ts applications, the part or provision shall remain in 


effect in all other applications. - 


. {S. 2979, 87th Cong. 2d sess.) 
A BILL To further secure and protect the rights of citizens to vote in Federal and State 
elections 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 


Voting Rights Act of 1962”. 
VOTER QUALIFICATIONS 


Seo. 2. (a) The Congress hereby finds— 

(1) that qualifications prescribed by State laws for voting, or registering 
to vote, in Federal and State elections, other than qualifications based upon 
age, residence, freedom from confinement, and freedom from conviction of a 
crime, are susceptible of use, and have been used, to deny citizens the right 
to vote, because of their race or color: and 

(2) that the enactment of this section by the Congress is necessary and 
proper to carry out the powers conferred upon it by section 5 of the fourteenth 
amendment and by section 2 of the fifteenth amendment to the Constitution 
of the United States. 

(b) Except as provided In section 3 of this Act, the right of citizens of the 
United States to vote, to register or otherwise qualify to vote, and to have their 
vote counted in any general, special, or primary election held solely or in part for 
the purpose of selecting or electing any candidate for the office of President, Vice 
President, or presidential elector, for the office of Member of the Senate of the 
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United States or Member of, or Resident Commissfoner in, the House of Repre- 
sentatives of the United States, or for any office established by or under the con- 
stitution or laws of any State shall not be denied, abridged, or interfered with 
by the United States or by any State for any cause except for the following 
reasons, uniformly applied within the State and its political subdivisions to all 
persons: 
(1) inability to meet reasonable age requirements : 

(2) inability to meet reasonable requirements as to length of residence 
within the State and its political subdivisions ; 

(3) legal confinement at the time of the election or registration; and 

(4) conviction of a felony. 


LITERACY TESTS 


Sec. 3. In any case in which, under the laws of any State, any literacy ‘est or 
any other test designed to assure a person’s ability to read and understind is 
ndministered in order to determine whether a person is qual'tied to vote, or to 
register to vote, in any general, special, or primary election held solely or in 
part for the purpose of selecting or electing any candidate for the office of Presi- 
dent, Vice President, or presidential elector, for the office of Member of the 
Senate of the United States or Member of, or Resident Commissioner in, the 
House of Representatives of the United States, or for any office established by or 
under the constitution or laws of such State, the successful completion of six or 
more grades of formal education by such person shall satisfy all the requirements 
of any such test. 


DEPRIVATION OF RIGHT TO VOTE THROUGH ARBITRARY ACTION OR INACTION 


Sec, 4. Subsection (b) of section 2004 of the Revised Statutes, as amended (42 
U.S.C. 1971), is amended by adding ut the end thereof the following new sen- 
tence; “No person, whether acting under color of law or otherwise, shall by arbi- 
trary action, or by arbitrary inaction, deny, abridge, or interfere with, or 
threaten to deny, abridge, or interfere with, the right of any other person to vote, 
or to register to vote, and to have his vote counted for any candidate for any 
office enumerated in the preceding sentence at any general, special, or primary 
election held solely or in part for the purpose of selecting or electing any such 


candidate.” 
COMPILATION OF REGISTRATION AND VOTING STATISTICS 


Sec. 5. (a) The Director of the Census shall, as soon as possible after the 
cnactment of this Act, compile comprehensive information and statistics relating 
to the registration of voters in each State and the number of registered voters in 
each State who vote in elections held in each State. Such statistics shall 
include-— 

(1) the number of persons of voting age in each State, classified by race, 
color, and national origin, whe are registered to vote; and 

(2) insofar as it is possible to ascertain, the number of persons of each 
such classification who have voted in any election since January 1, 1960. 

(b) Commencing with the next decennial census after the enactment of this 
Act, the information and statistics referred to in subsection (a) shall be com- 
piled as a part of each decennial census, 


MEMORANDUM 


THE LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D.C., March 7, 1962. 

To: Senate Constitutional Rights Subcommittee, Senate Judiciary Committee. 
From: American Law Division. 
Subject: Analysis of S, 480 and S. 2750, 87th Congress—Literacy tests in voting. 

Reference is made to your request for an analysis of S. 480, introduced by 
Senator Javits and others, and S. 2750, introduced by Senators Mansfield and 
Dirksen. Both bills relate, generally, to prohibiting unreasonable literacy tests 
as requirements with respect to the right to vote. 


10 LITERACY TESTS AND VOTER REQUIREMENTS 


The following paragraphs will describe the provisions of the bills under various 
subject headings: 


Right to vote 
S. 480(a): States that the right to vote is fundamental in a system of free 


government. 
S, 2750(a) : States that it is essential to our form of government that all quali- 


fied citizens have the opportunity to vote. 


Protection against discrimination 

§.480(a): States that it “continues to be” the responsibility of the Federal 
Government to protect the right to vote against unreasonable restrictions, 

§. 2750(b) : States that the right to vote in Federal elections should be main- 
tained free from discrimination. 


Discrimination on account of race or color—Literacy test 

S. 480(b) : States that the right to vote of many persons has been subjected 
to arbitrary and unreasonable restrictions on account of race or color; that 
literacy tests have been used extensively for denying the right to vote to other- 
wise qualified persons on account of race or color; and that present laws are in- 
adequate to assure the right to vote to qualified persons. 

§.2750(c): Substantially similar to paragraph (b) of S. 480, but with the 
phraseology, “Literacy tests and other performance examinations.” 


Literacy standard—Completion of siz grades of school 

S. 480(c) : States that the caliber of the Nation’s schools is such that persons 
completing six grades of education in a State-accredited school can reasonably 
be expected to be literate, and that any test of literacy that denies the right to 
vote to any person who has completed six grades of education is arbitrary and 
unreasonable. 

S. 2750(d) : Substantially similar—a person who has completed six grades of 
2 public or accredited private school cannot reasonably be denied the franchise 


on grounds of illiteracy. 


Spanish-language citizens 
S. 480: No provision. 

S, 2750(e) : States that U.S. citizens with Spanish language education are de- 
prived of the right to vote in the States; that they are well qualified to vote ; that 
information to assist them in the intelligent exercise of the franchise is readily 
available; and that lack of proficiency in the English language provides no 
- reasonable basis for excluding these citizens from voting. 


Necessity for legislation 
--'§, 480(d) ; States that legislation is necessary to make effective the guarantees 
contained in the 14th and 15th amendments by eliminating unreasonable re- 
strictions on the right to vote, which occurs through denial of the right to persons 
with at least six grades of education and which exist in order to effectuate 
denials of the right to vote on account of race or color. 
S. 2750(f): States that under (1) article I, section 4, of the Constitution 
(“The times, places and manner of holding elections for senators and repre- 
sentatives, shall be prescribed in each state by the legislature thereof; but the 
Congress may at any time by law make or alter such regulations, except as to 
the places of choosing Senators.”), (2) section 5 of the 14th amendment (the 
enforcement section), (3) section 2 of the 15th amendment (the enforcement 
section), and (4) its power to protect the integrity of the Federal electoral 
oe Congress has the duty to provide against the abuses which presently 
exis . 
7 SUBSTANTIVE PROVISIONS 


PREAMBLE-——FINDINGS OF CONGRESS 


Eviating lave to be amended 

S, 480 (sec. 2): Amends title 42, section 1971(a), United States Code, by en- 
larging the scope of the section. The existing section 1971(a) was derived from 
the Enforcement Act of May 31, 1870 (16 Stat. 140), was first codified as Revised 
Statute 2004(a), and was then codified in its existing form. It was left un- 
changed by the Civil Rights Acts of 1957 and 1960 (71 Stat. 637, and 74 Stat. 90, 
respectively). It declares that all citizens of the United States who are other- 

wise qualified by law to vote at any glection, shall be entitled to vote ‘without 
distinction of race, color, or previous condition of servitude; any constitution, 


f 


LITERACY TESTS AND VOTER REQUIREMENTS ll . 


law, custom, usage, or regulation of uny State or Territory, or by or under its 
authority, to the contrary notwithstanding.” It is the statutory form of the 
15th amendment (Neal v. Delaware, 103 U.S. 870 (1880); U.S. v. Raines, 862 


U.S. 17 (1960) ). 
S. 2750 (see. 2): Amends title 42, section 1971(b), United States Code, by en- 


as bt 

lurging the scope of the subsection. Existing section 1971(b), is entitled, “In- 
timidation, threats, coercion,” and declares that no person, whether acting under 
color of law or otherwise, shall intimidate, threaten, cverce, or attempt to 
intimidate, threaten, or coerce, any person for the purpose of interfering with 
the right to vote in any Federal election, including primaries. It was enacted into 
law by the Civil Rights Act. of 1957, and rests upon the authority of U.S. 
vy. Classic, 318 U.S. 299 (1941) as well as article I, section 4 (see U.S. v. 
McElvcen (D.C. La.) 177 F. Supp. 355 (1959) ). As set forth in House Report 
291, 85th Congress, Ist session, “The doctrine in that case (ie, U.S. v. 
Classic) establishes the authority in Congress to legislate concerning any and 
all elections affecting Federal offices, whether general, speciul, or primary * * *” 
and, “Insofar as the right of Congress to protect voters in elections for Federal 
offices from interference by action of private individuals, as distinguished from 
official action under the color of law, is concerned, again the ruling in the case 
of U.S. vy. Classic, supra, is controlling. Under that ruling the right to choose 
“is a right secured by the Constitution * * * and since the constitutional com- 
mand is without restriction or limitation, the right, unlike those guaranteed 
by the 14th and 15th amendments, is secured against the action of individuals 
_ as well as of States, supra.” 

Thus, the existing subsection (b) of section 1971, title 42 United States Code, is 
declared to rest upon article I, section 4, of the Constitution, and the power of 
Congress to protect the integrity of the electoral process (U.S. v. Classic, supra). 

Neither 1971 (a) nor (b) expressly, provides any legal remedy; they merely 
declare a right. Their enforcement depends upon other sections in the code: 
criminal provisions (18 U.S.C. 241, 242); civil actions by private persons (42 
U.S.C. 1983) and, civil actions by the Attorney General (42 U.S.C. 1971(c)). 


Amendments sought to be effected 

S. 480: Rewrites 42 United States Code 1971(a), by providing that all citizens 
shall be entitled to vote in any election, without distinction of race, color, or 
previous condition of servitude, and without subjection to any arbitrary or un- 
reasonable test, standard, or practice with respect to literacy; any constitution, 
law, etc., of any State to the contrary notwithstanding. 

“Arbitrary or unreasonable test, standard, or practice with respect to literacy,” 
is defined to mean any requirement designed to determine literacy, comprehension, 
intelligence, or other test of education, knowledge, or understanding, in the case 
of any citizen who has not been adjudged an incompetent who has completed the 
ae Drmaty grades in a school accredited by any State or by the District of 

olumbia. 

This amendment presumably would rest upon the 15th amendment and the 
equal protection clause of the 14th amendment. 

It would establish a maximum literacy requirement iu all States that impose 
such tests (some 19), of 6 years of school. Anything over that would constitute 
an arbitrary or unreasonable test, and would contravene the bill. | 

It would apply to all elections. It would apply to persons who complete the 
sixth grade of an accredited school only in any State or the District of Columbia. 
aoe intents and purposes it would not thus be applicable to Spanish-language 
citizens. 

Since the bill, however, refers to “accredited school,” it preszmably includes 
those private as well as public schools which meet its standard. 

By including within the term “unreasonable test,” any requirement designed 
to determine literacy, comprehension, intelligence, etc., it could probably be 
applied in such circumstances as those involving so-called “blank registrations,” 
writing from dictation, ete. 

S. 2750: Rewrites 42 United States Code 1971(b), by providing that no person 
shall coerce, etc, another in his attempt to vote in a Federal election, or subject 
or attempt to subject any other person to the deprivation of the right to vote 
in any Federal election. 

“Deprivation of the right to vote” is defined as including, but not being limited 
to (1) the application to any person of standards or procedures more stringent 
than are applied to others similarly situated, and (2) the denial to any 
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person otherwise qualified by law of the right to vote on account of his per- 
formance in any examination, whether for literacy or otherwise, if such person 
has not been adjudged incompetent and has completed the sixth primary grade 
of any putlie school or accredited private school in any State or territory, 
the Distric: of Columbia, or the Commonwealth of Puerto Rico. 

Federal lection includes primaries. 

The bill would do two things (although it is not necessarily Hmited to these 
since the emphasis is on deprivation of the right to vote (not literacy) in any 
Federal election). The first is that it would prohibit as respects voting in 
Federal eli ctions, all discriminatory practices whereby unequal standards are 
applied to persons similarly situated. The basis for this provision presumably 
is the equal protection clause of the 14th amendment, but only insofar as State 
action is concerned (see Civil Rights cuses, 109 U.S. 3 (1883)). ‘The second 
would be the creation, as respects any Federal election, of maximum literacy 
requirements of the completion of 6 years of education. The basis for this 
provision presumably is article I, section 4 of the Constitution, and the power of 
Congress to protect the integrity of the Federal electoral process. 

The inclusion of subprovision (1) respecting application of unequal standards, 
makes the bill considerably broader than S. 480, since this provision might be 
construed to reach such elements of the electoral process as absentee voting 
regulations, etc. 

The bill would apply only to Federal, not to all elections. 

It would create a maximum literacy requirement of the completion of six 
grades of education in any public school or accredited private school in any 
State or territory, the District of Columbia, or the Commonwealth of Puerto 
Rico. The inelusion of Puerto Rico incorporates Spanish-language educated 
citizens within the terms of the bill, and the reference to territories, although 
seemingly broader in scope, probably would refer only to Spanish-language 
educated citizens in any territories the United States might acquire. The 
restriction in the preamble of the findings of Congress in this respect, would 
probably limit the application of the bill to this class of citizens. 

Tho bill, Hke S. 480, could be construed to apply to tests other than those of 
a strict Mteracy nature, such as writing from dictation. The provision, “per- 
formance in any examination, whether for Hteracy or otherwise,” would seem 
to be broad enough to encompass such tests. 

No attempt has been made herein to deal with the constitutional questions 
raised by both bills. 

In brief, the major differences between S., 480 and S. 2750 are: 

(1) 8. 480 presumably rests on the 14th and 15th amendments and applies 
to all elections; 8S, 2750, in its Hteracy test provision, presumably rests on 
article I, section 4, and United States v. Classic (supra). The bill itself relates 
only to Federal elections ; 

(2) S. 2750 includes an “unequal treatment” clause, presumably resting on 
the 14th amendment (as conditioned by the Civil Rights cases, see supra, and 
others) and ts bronder in scope, in this respect, than 8. 480; 

(3) S. 2750 includes Spanish-language educated citizens within the scope 


of its provisions. S. 480 does not. 
- 'Ropert L. TrenKen, Legislative Attorney. 
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T110 LinrAry OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D.C., March. 23, 1962. 


To: Senate Constitutional Rights Subcommittee, Senate Judiciary Committee. 


From: American Law Division. 
Subject: Analysis of 8. 2079, a bill to further secure and protect the rights of 


citizens to vote in Federal and State elections. 

Reference is made to your request for an analysis of 8S. 2070, introduced by 
Senator Kenting and others, The bill relates to securing and protecting th 
rights of citizens to vote in Federal and State elections, and Is entitled the “Fed- 
eral Voting Rights Act of 1962.” 

The following paragraphs will deseribe the provisious of the bill according 


to its sections: 
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VOTER QUALIFICATIONS 


Section 2(a) (1): States thut Congress finds that qualifications prescribed by 
State laws for voting or registration in Federal and State elections, other than 
qualifications based on age, residence, freedom from confinement, and freedom 
from conviction of a crime, are susceptible of use, and have been used, to deny 
citizens the right to vote, because of their race or color. 

Section 2(a) (2): States that Congress determines that the constitutional 
sources of its power to enact section 2 of the bill are section 5 of the 14th amend- 
ment (the enforcement provision—to enforce the equal protection clause in this 
ease), and section 2 of the 15th amendment. 

The section by itself does not amend nor is it related to any existing provision 
of Federal law. 

Section 2(b) : Provides that the right of citizens of the United States to vote, 
to register or otherwise quuify to vote, and have their vote counted at any 
Federal or State elections (including special elections and primaries), shall 
not be denied, abridged, or interfered with by the United States or by any State 
for any cause except for the following reasons, uniformly applied within the 
State and its political subdivisions to all persons— 

(1) inability to meet reasonable age requirements; 

(2) inability to meet reasonable requirements as to length of residence 
within the State and its political subdivisions ; 

(3) legal confinement at the time of the election or registration; and 

(4) conviction of a felony. 

Excepted from the application of this subsection are lteracy tests which are 
the subject of section 3 of the bill. 

This section presumably would eliminate such conditions among others, re- 
stricting the privilege of voting, now applied by the States as—- 

(1) poll tax and property qualifications ; 

(2) loyalty oaths (for elections of State officials) ; 

(3) pauper and vagrancy tests; 

(4) rules on dishonorably discharged soldiers ; 

(5) laws on dueling; and 

(6) rules on mental disability except where the person is under legal 


confinement, 
LITERACY TESTS 


Section 83: Provides that where any literacy test (tests “designed to assure a 
person’s ability to read and understand’) is administered in respect to the qual- 
ifiention to vote, or to register to vote, in any Federal or state elections (in- 
cluding special elections and primaries), the “successful completion of six or more 
grades of formal education by such person shall satisfy all the requirements of 
any such test.” 

The section does not include a provision on a constitutional source as in the 
case of section 2, nor does it amend or is it related to any provision of existing 


law. 
It does not define the term “formal education” so as to relate such education to 


a school system. 
DEPRIVATION OF RIGHT TO VOTE TILROUGH ARBITRARY ACTION OR INACTION 


Section 4: Amends section 181(b) of the Civil Rights Act of 1957 (42 U.S.C. 
1971(b)) by adding a new sentence at the end thereof. It provides that no 
person acting under color of law or otherwise “shall by arbitrary action, or by 
arbitrary inaction” deny, abridge, or interfere with or threaten to interfere 
be aa right to vote in Federal elections (including primaries for such 
elections 

Title 42, United States Code, section 1971(b) declares that no person, acting 
under color of law or otherwise, shall intimidate, coerce, or attempt to in- 
timidate, threaten, or coerce, any person for the purpose of interfering with the 
right to vote in any Federal election including primaries. 

The constitutional sources of authority for the enactment of this section of the 
bill are presumably the power of Congress to legislate as to the manner of holding 
Federal elections (art. I, sec. 4 of the Constitution), and its power to protect the 
integrity of the Federal electoral process (U.S. v. Classic, 318 U.S. 209 (1941)). 
(See analysis of 8S, 480 and 8. 2750.) 
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None of the sections (2, 3, or.4) of the bill expressly provides any legal 
remedy. They are declaratory (as is 42 U.S.C. 1971(b) which sec. 4 amends) 
and must rely for their enforcement on other provisions of law (see analysis 
of S. 480 and S, 2750). Only section 4 could be enforced under 42 United States 


Code 1971(¢) providing for actions by the Attorney General. 
COMPILATION OF REGISTRATION AND VOTING STATISTICS 


Section 5: Provides that the Director of the Census shall compile compre- 
hensive information and statistics relating to the registration of voters in each 
State and the number of such voters who vote in elections held in such State. 


Such statistics shall include— 
(1) Number of persons of voting uge in each State clussifled by race, color, 


aud national origin, who are registered to vote; and 
(2) Where possible, the number of persons of each such classifieation who 


have voted in any election since January 1, 1960. 
Provides that beginning with the next decennial census after enactment of the 
bill, the information specified shall be compiled as a part of each decennial 


census. 
The section does not include a reference to a constitutional source but pre- 


sumably the power of Congress to enact it would rest on article I, section 2, chiuse 
3 of the Constitution which is the decennial census requirement. Extending the 
scope of the census to secure information for Congress necessary for leglisative 
action has received the implied approval of the Supreme Court (Legal Tender 


cases, 12 Wall. 457, 536 (1871) ). 
Rorert LL. TIEN KEN, 


Legislative Attorney. 


Senator Ervin’s opening statement continued : 

S. 480 was introduced during the first. session of this Congress by 
Senator Javits, on behalf of a number of Senators. 

S. 2750, the “administration bill,” was introduced in this session by 
Senators Mansfield and Dirksen. On January 30, 1962, after some 
discussion on the floor of the Senate, Vice President Johnson ruled 
that S. 2750 should properly be referred to the Judiciary Committee. 
The committee, in turn, assigned S, 2750 to this subcommittee. 

S. 2979 was introduced recently by Senator Keating on behalf of 
several Senators. The Judiciary Committee assigned the bill to this 
subcommittee on March 19, 1962. 

These hearings begin today at the earliest possible date consonant 
with the preparations that had to be made for such an important 
study. Although the subcommittee was busily engaged with 2 num- 
ber of constitutional problems, we were able to complete our prepara- 
tions and to begin these hearings less than 2 months after S. 2750 
was referred to us. 

In preparing for these hearings, the subcommittee has solicited the 
views of the attorneys general of the 50 States and professors of con- 
stitutional law at some 150 law schools as to the desirability and con- 
stitutionality of the legislation before us. The ee which are still 
being received, will be made a part of the record of these hearings. 

The subcommittee also has invited the Governors of the 21 States 
which have some form of literacy test. to testify or designate a rep- 
resentataive to testify on these bills. Responses from the Governors 
indicate that representatives of several States will be heard during the 
course of these hearings. 

The subcommittee also has invited the Attorney General of the 
United States, to submit his views as the Nation’s chief legal officer. 
Mr. Kennedy has expressed his desire to come and testify on S. 2750 
only, which is limited in application to Federal elections. 

: | 
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Also scheduled to testify are Members of Congress, representatives 
of various organizations, and private individuals. Others, who will 
not be able to appear in person, have submitted statements which will 
be made a part of the record. 

The subcommittee has endeavored to obtain the widest. possible cross 
section of opinion on these bills. Our approach has been, and 
throughout these hearings will be, one of complete impartiality and 
objectivity. It is anticipated that. the record of these hearings will 
provide for the Senate a thorough source of information on all ques- 
tions relevant to the bills. : 

The opinions of law professors and attorneys general already re- 
ceived by the subcommittee indicate that there is a very real question 
as to the constitutionality of both of these hills. During my 15 years 
as t judge in the courts of North Carolina, and subsequently during 
my tenure asa Senator, I have continued my study of the Constitution. 
These years of general study of the Constitution, and the time I have 
devoted to analyzing these bills specifically, have convinced me that 
S. 480 and S, 2750 are unconstitutional, My principal objection to the 
hills is on strict constitutional grounds and other considerations are 
relevant only insofar as they bear on the constitutional issues, Tf the 
Senate should feel that there is merit in these proposals, then it should 
proceed in accordance with the law of the land in providing for the 
change; and this can only be done by amending the Constitution and 
not. by such legislation as has been introduced. 


HISTORICAL 


The very first article of the Constitution, which gives to the States 
the right. and duty to prescribe the qualifications of voters, has not 
disappeared. It. has not been repealed; and its meaning is as clear 
today as it was 172 yearsago. - 

Article I, section 2, of the Constitution states very clearly that in 
choosing Representatives for Congress “The electors in each State shall 
have the qualifications requisite for electors of the most numerous 
branch of the State legislature,” 

According to James Madison’s “Journal of the Constitution Con- 
vention,” this would seem to be the provision that met with the most 
complete approval by the delegates. In fact, the only dissension over 
this clause arose when Gouverneur Morris proposed that all electors 
of Representatives should be required by the Constitution to be free- 
holders. However, the overwhelming majority of the framers felt 
that the right of the States to prescribe qualifications should remain 
unfettered. According to Oliver Ellsworth, of Connecticut, “The 
States are the best judges of the circumstances and temper of their 
own people.” 

The delegates were, in fact, loath to submit to the National Legisla- 
ture the power to decide who might vote. George Mason of Virginia 
said, “a power to alter the qualifications would be a dangerous power 
in the hands of the [National] Legislature.” James Madison himself 
took the floor often to defend this article which he had helped to 
draft. At one point, he noted that, “The right of suffrage is certainly 
one of the most fundamental articles of republican government, and 
ought not to be left to be regulated by the [National] Legislature.” 
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On August 8, 1787, the section was approved unanimously by the 
Convention. 

Later, during the campaign for ratification of the Constitution, 
article I, section 2, was defended in “The Federalist Papers.” At the 
beginning of Federalist No. 52, the author states: 

“* * * The definition of the right of suffrage is very justly re- 
garded as a fundamental article of republican government. It was 
incumbent on the Convention, therefore to define and establish this 
right. in the Constitution. To have left it open for the occasional 
regulation of the Congress, would have been improper for the reason 
just mentioned * * * To have reduced the different qualifications in 
the different States to one uniform rule, would probably have been 
as dissatisfactory to some of the States as it would have been difficult 
to the Convention. The provision, made by the Convention appears, 
therefore, to be the best that lay within their option. It must be 
satisfactory to every State, because it is conformable to the standard 
already established, or which may be established by the State 
itself, * * *” 

Justice Story in his definitive analysis of the history of the Con- 
stitution notes the practicality of this section. “Tt would not. be very 
easy for the Convention to frame any rule which would satisfy the 
scruples, the prejudices, or the judgments of a majority of its own 
members.” ? 

Article I, section 4, gives Congress the ultimate power to regulate 
the time, places, and manner of elections. However, the word “man- 
ner” as it appears in section 4 obviously relates only to the procedures 
of holding elections and not to the qualifications of the electors. Ac- 
cording to Alexander Hamilton, writing in Federalist No. 60: 

“The truth is, that there is no method of securing to the rich the 
preference apprehended, but. by prescribing qualifications of property 
either for those who may elect or be elected. But this forms no part 
of the power to be conferred upon the National Government. Its au- 
thority would be expressly restricted to the times, the places, the 
manner of elections. The qualifications of the persons who may 
choose, ot be chosen, as has been remarked upon other occasions, are 
defined and fixed in the Constitution, and are unalterable by the 
[National] Legislature.” | 

The Supreme Court, in cases I shall discuss later, has consistently 

upheld Hamilton’s interpretation. 
_ However, even these assurances of Hamilton and Madison as to the 
limited scope of article I, section 4, did not satisfy many of the 
States. For example, the States of New York, Pennsylvania, and 
South Carolina prefaced their ratification of the Constitution with 
provisos and expressions of concern that Congress should not make 
or alter State regulations respecting the time, places, and manner of 
holding elections for Senators and Representatives, except when the 
States did not act. 

North Carolina resolved: “That Congress shall not. alter, modify, 
or interfere in the times, places, and manner of holding elections for 
Senators and Representatives, or either of them, except. when the 
legislature of any State shall neglect. refuse or be disabled by inva- 
sion or rebellion to prescribe the same.” 


1 “Story on the Constitution,” p. 484. 
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Virginia, Massachusetts, and Rhode Island all passed similar reso- 
lutions on ratifying the Constitution. 

According to no less authority than a former majority leader of the 
Senate, the late Henry Cabot ode; this section was only “* * * put 
in because toward the close of the Revolution the States failed to send 
delegates, in many cases, to the Continental Congress, and during the 
Confederation they absolutely brought the Government to a standstill 
by their failure to provide representation at the seat of government, 
and this was put in to prevent the new Government from being para- 
lyzed in that way.” This is exactly the same representation that 
James Madison made to the Virginia ratifying convention. 

It is abundantly clear that the framers of the Constitution and the 
States which ratified it intended that section 4 have only the most 
narrow and limited application—one far too narrow to embrace the 
bills before us, 

Article IT, section 1, paragraph 2, concerning the mode of choosing 
electors for President and Vice President, is clear and concise: “Each 
State shall appoint, in such manner as the legislature thereof may 
direct, 2» number of electors, equal to the whole number of Sen- 
ators and Representatives to which the State may be entitled in the 
Congress * * *,” 

There can be no doubt that the framers intended the entire process 
of choosing electors to remain in the hands of the States. 

It is interesting to note the extent of the qualifications established 
by the various States at the time the Constitution was adopted, as 
illustrated by the following excerpt from Walter Lippmann’s “The 
Public Philosophy.” 

“The inhabitants of the United States who were qualified to vote 
for these delegates (to the ratifying conventions) were not large in 
number. They included no slaves, no women, and except in New 
York, only such males as could pass property and other highly restric- 
tive tests. We do not have accurate figures. But according to the 
census of 1790 the population was 3.929,762. Of these, 3,200,000 were 
free persons and the adult males among them who were entitled to 
vote are estimated to have been less than 500,000. Using the Massa- 
chusetts figures as a statistical »xample, it may be assumed that less 
than 160,000 actually voted fox delegates to all the ratifying conven- 
tions; and of those voting, perhaps 100,000 favored the adoption of 
the Constitution, | 

“The exact figures do not matter. The point is that the voters 
were not—and we may add that they have never been and can never 
be-—more than a fraction of the total population.” 

From the date of ratification until after the War Between the 
States, there was no restriction by either constitutional amendment or 
Supreme Court decisions upon the right of States to prescribe voter 

ualifications. During this time the first literacy tests ebpet ret: In 

etober 1855, Connecticut became the first State to adopt such a 
qualification, followed closely by Massachusetts on May 1, 1857. 

The only two restrictions placed upon the States subsequent to the 
appearance of literacy tests are the 15th and 19th amendments to the 

onstitution. The 19th amendment, which prohibits the States or 
the United States from denying the right to vote on account of sex, 
“ppears to be largely irrelevant to our present study. However, from 
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the communications I have recently received, it would appear that 
some persons believe that the 15th amendment, which empowers Con- 
rress to enforce, by appropriate legislation, the right of citizens not to 

e denied the vote on account of race or color, would also empower 
Congress to pass legislation refusing to States the right to enforce an 
educational qualification. I cannot. agree with this line of reasoning 
for, as the Supreme Court. has said in the Lassiter decision, “Literacy 
and illiteracy are neutral on race, creed, color. and sex, as reports 
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around the world show. a3 
The 15th amendment. does indeed prohibit any State from using 


race or color as a prerequisite for qualifyine to vote. Tlowever, it 
should be remembered that. in 1870, after the FTouse passed its version 
of the 15th amendment, the Senate amended it to add prohibitions 
against discrimination on grounds of education, But this amendment 
was defeated by a vote of 133 to 37 in the House, and the ultimate 
conference report. contained the present text of the amendment. It is 
patently ridiculous to argue that. what Congress originally and explic- 
itlv refused to provide for in the amendment is now within the con- 
templation of the amendment and can now be effected by legislation 
allegedly enforcing the amendment. In looking further for the tent 
of Congress and the States in adopting the 15th amendment, it: is well 
to note here the opinions of contemporary scholars. 

One authority was George W. McCrary. a member of the Towa bar 
and Member of the House of Representatives who had served as 
chairman of the Committee on Elections. In his book, “A Treastise 
on a American Law of Elections,” published in 1875, McCrary 
said: 

“Subject to the limitation contained in the 15th amendment to the 
Constitution of the United States, the power to fix the qualifications 
of voters is vested in the States. Each State fixes for itself these 
qualifications, and the United States adopts the State Jaw upon the 
subject. as the rule in Federal elections, as will beseen by reference 
to section 11 of article I of the Constitution” (p. 7). 

* * * + * * * 


“The right of suffrage is not a natural right, nor is it an absolute, 
unqualified personal right. It is a right derived in this country from 
constitutions and statutes. It is regulated by the States, and their 
power to fix the qualifications of voters is limited only by the pro- 
visions of the 15th amendment.” 

A former Speaker of the House and Member of the Senate, James 
G. Blaine in his memoirs, “Twenty Years of Congress,” published in 
1886. recalled that: 

“The 15th amendment, now proposed, did not. attempt to declare 
affirmatively that the Negro should be endowed with the elective fran- 
chise, but. it did what was tantamount, in forbidding to the United 
States or to any State the power to deny or abridge the right to vote 
on account of race, color, or previous condition of servitude. States 
that. should adopt an educational test or a property ualification 
might still exclude a vast majority of Negroes from the polls, but they 
would at. the same time exclude all white men who could not comply 
with the tests that exclude the Negro. In short, suffrage by the 15t 
amendment was made impartial, but not necessarily universal, to male 
citizens above the age of 21 years.” 


‘ % 
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Mr. Justice Story said of the 15th amendment: 

“What is particularly noticeable in the case of this article is the 
care With which it confines itself to the particular object in view. The 
pressure of a particular evil was felt; the reproach of a great wrong 
was acknowledged; and that evil was to be remedied, and that wrong 
redressed. ‘There was no thought at this time of correcting at once 
und by a single act all the inequalities and all the injustice that might 
exist in the suffrage laws of the several States. ‘Thore was no thought 
or purpose of regulating by amendment, or of conferring upon Con- 
gress the authority to regulate, or to prescribe qualifications for, the 
privilege of the ballot. From the beginning the States had exercised 
that authority, and however diverse had been their action, there was 
no compliant of any resulting evil which in any case had become of 
national importance except the single one at which this article was 
aimed. The correction of this was cousavently the immediate need, 
and whatever else was wrong or impolitic might properly be left to 
the action of the States where the subject was left when the Constitu- 
veel) framed.” (Vol. 2, p. 719, “Story on the Constitution” 

The import of this is clear: That Congress and the States intended 
the 15th amendment to mean exactly what it said. The color of a man 
cannot be a reason to grant or deny him the right to vote. But, all 
other qualifications, which have no reasonable relation to race or color, 
are left entirely to the wisdom of the States. 

On April 8, 1918, the 17th amendment, which provides for the pop: 
lar election of Senators was ratified. The first paragraph of this 
amendment states: 

“The Senate of the United States shall be composed of two Senators 
from each State, elected by the people thereof, for 6 years, and each 
Senator shall have one vote. The electors in each State shall have the 
Vera meer requisite for electors of the most numerous branch of the 

tute legislatures.” 

I have searched the Congressional Record to determine if there was 
any attempt by Congress at the time the 17th amendment was being 
drafted to limit the authority of the States to prescribe the qualifica- 
tions of voters for Senators. I cannot find such a suggestion, and 
there was no dissent to the provision giving that authority explicitly 
to the States. Senator Henry Cabot Lodge, Sr., correctly interpreted 
the above quoted paragraph of the amendment during the debate in 
the following words: 

“After the State fixes the qualification and status of the voter, then 
the right to cast that vote for a United States Senator, if this amend- 
ment should be adopted and finally become a part of the Constitution, 
would be a right dependent upon the Constitution of the United States 
and guaranteed by it, and Congress would have the power to protect 
and assure any elector the exercise of that right. While the National 
Government could not. in the first instance say who should vote, yet 
after the State should determine who its voters were, then the National 
Government can step in and guarantee to everyone whose status has 
been fixed by the State the right to exercise that. franchise; and this 
may be done by any law which, in the wisdom of Congress, it deems 


sufficient to accomplish the purpose.” 
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In the 123 years that elapsed between the adoption of the original 
Constitution and the adoption of the 17th amendment, no change 
occurred in the overwhelming intent of the people that. responsibility 
for determining who should exercise the suffrage should remain in the 
hands of the States. 

In the 1959 report of the Civil Rights Commission, it was recom- 
mended that the Constitution be amended to accomplish the same objec- 
tive which the bills now before us seek to accomplish. Althou i I 
agree with the three dissenting members who reported that suck an 
amendment is undesirable; nevertheless, if the great majority of citi- 
zens believe that the amendment is necessary, then an amendment 
would be the legal and appropriate method to secure their wish and 
the only constitutional method of doing so. 

I do not know what precipitated the Commission’s remarkable turn- 
about from the 1959 recommendation of a constitutional amendment 
to the 1961 recommendation for legislation such as S. 2750. But as we 
are all aware, the Constitution is the same today as it was in 1959. 
Those sections which give to the States the right and duty to prescribe 
the qualifications of voters have not disappeared. They have not 
been repealed; and the meanings of articles I and IT and of the 17th 
amendment stand as firm today as the day these sections were adopted. 


CASE LAW 


Having discussed the historical development of the relevant por- 
tions of the Constitution, I now turn to the Supreme Court interpreta- 
tion of these sections. 

In this connection, I think it is sufficient to quote briefly from those 
Supreme Court opinions which are generally held to be the guiding 
cases in this area of our law. The development of the case law is 
evinced by the Court in construing the Federal Constitution and laws, 
as well as relevant provisions of constitutions and statutes of the States, 

In Minor v. Happersett, 88 U.S. 162 (1874), the Court discussed suf- 
frage and its relation to the 14th amendment. The opinions of Chief 
Justice Waite makes it clear that the proponents of this bill can find no 
comfort in the provisions of the 14th amendment : 

“The amendment did not add to the privileges and immunities of a 
citizen. It simply furnished an additional guarantee for the protec- 
tion of such as he already had. No new voters were necessarily made 
by it. Indirectly it may have had that effect, because it may have 
increased the number of citizens entitled to suffrage under the Consti- 
tution and laws of the States, but it operates for this purpose, if at all, 
through the States and the State laws, and not directly upon the 
citizen. | 

Other than quoting the above case, it is not necessary to dwell on 
the 14th amendmeat. For if that amendment was meant to deal with 
suffrage, then the 15th amendment would be mere surplusage. 

The subject of the 15th amendment, on the other hand, 1s clearly 
limited to oi : 

“Section 1. The right of citizens of the United States to vote shall 
not be denied or abridged by the United States or by any State on 
account of race, color, or previous condition of servitude. 

“Section 2, The Congress shall have power to enforce this article by 


appropriate legislation.” 
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It is clear from this language that the 15th amendment is negative 
in character. It prohibits States from denying the right to vote to 
anyone on account of three enumerated possible disabilities, It is pre- 
sumed that if States were precluded from establishing other qual! ca- 
tions, the amendment would have enumerated those, too. Further, 
no power was given to Congress to regulate the electoral process, 
except within a narowly defined area. 

According to the Supreme Court in Reese v. U.S., 92 US. 214: 

“The 15th amendment does not confer the right of suffrage upon 
anyone. It prevents the States, or the United States, however, from 
giving preference, in this particular, to one citizen of the United States 
over another on account of race, color, or previous condition of ser- 
vitude. * * * 

“The power of Congress to legislate at all upon the subject of voting 
at State elections rests upon this amendment, and can be exercised by 
providing a punishment only when the wrongful refusal to receive the 
vote of a qualified elector at such elections is because of his race, color, 
or previous condition of servitude.” 

very relevant, case concerning the power of Congress under the 
15th amendment and the power of States under article I, section 2, 
is U.S. v. Miller which declared : 

“Before the adoption of the 15th amendment, it was within the 
power of the State to exclude citizens of the United States from voting 
on account of race, age, property, education, or on any other ground 
however arbitrary or whimsical. The Constitution of the United 
States, before the adoption of the 15th amendment, in no wise inter- 
fered with this absolute power of the State to control the right of suf- 
frage in accordance with its own views of expediency or propriety. 
It simply secured the right. to vote for Members of Congress to a defi- 
nite class of voters of the State, consisting of those who were eligible 
to vote for members of the most numerous branch of the State legis- 
lature. Further than this, no power was given by the Constitution, 
before the adoption of the 15th amendment, to secure the right of suf- 
frage toanyone. The 15th amendment does not in direct terms confer 
the right of suffrage upon anyone. It secures to the colored man the 
same rights to vote as that possessed by the white man, by prohibiting 
any discrimination against him on account of race, color, or previous 
condition of servitude. Subject to that limitation, the States still 
possess uncontrollable authority to regulate the right of suffrage ac- 
cording to their own views of expediency * * *, 107 Fed. 913, 915 
(D. Ind, 1901). 

The Supreme Court. adopted this same interpretation in the fol- 
lowing language found in Pope v. Williams, 193 U.S. 621 (1904) : 

“Since the 15th amendment the whole control over suffrage and 
the power to regulate its exercise is still left with and retained by the 
several States, with the single restriction that they must not deny or 
abridge it. on account of race, color, or previous condition of 
servitude.” 

& * * * * * e 

After citing some of the many specific qualifications that States 
could and did impose, the Court continued : 

“* * * the Federal Constitution does not confer the right of suf- 
frage upon anyone, and the conditions under which that right is to 
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be exercised are matters for the States alone to prescribe, subject to 
the conditions of the Federal Constitution, already stated; although 
it may be observed that the right to vote for a Member of Congress is 
not derived exclusively from the State law. See Federal Constitu- 
tion, article I, section 2; * * *. But the elector must. be one entitled 
to vote under the State statute * * *. In this case no question arises 
as to the right to vote for electors of President and Vice President, 
and no decision is made thereon. The question whether the conditions 
prescribed by the State might be regarded by others as reasonable or 
unreasonable is not a Federal one. We do not wish to be understood, 
however, as intimating that the condition in this statute is unreason- 
able or in any way improper.” 

Commenting for the first time on literacy tests specifically and their 
possible relation to the 15th amendment, the Supreme Court in Guinn 
v. OS... 238 U.S. 847 (1915), said: 

“Beyond doubt the amendment. does not. take away from the State 
overnments in a general sense the power over suffrage which has be- 
onged to those governments from the beginning and without the 

possession of which power the whole fabric upon which the diversion 
of State and National authority under the Constitution and the or- 

nization of both governments rest would be without support and 
both the authority of the Nation and the State would fall to the 
ground. In fact, the very command of the amendment recognizes the 
possession of the general power by the State, since the amendment 
es i regulate its exercise as to the particular subject. with which 
it deals. 

“* * * it is true also, that the amendment does not change, modify, 
or deprive the States of their full power as to suffrage except. of course 
as to the subject. with which the amendment deals and to the extent 
that. that. obedience to its command is necessary. Thus, the authority 
over suffrage which the States possess and the limitation which the 
amendment. imposes are coordinate and one may not destroy the other 
without bringing about the destruction of both. 

* * * * * J % 


“No time need be spent on the question of the validity of the literacy 
test considered alone since as we have seen its establishment. was but 
the exercise by the State of a lawful power vested in it not subject to 
our supervision.” 

This language in the Guinn case has not been overruled. It. has, in 
fact, been reaffirmed by a unanimous opinion handed down by the 
Court only 3 years ago in Lassiter v. Northampton County Board of 
Elections, 360 U.S. 45 (1959). 

As I see it, from my study of the cases, the “right” referred to in 
the 15th amendment is not, itself, created by that amendment. The 
use of the word “right” in the amendment presupposes that the pro- 
spective voter is able to pass all the legitimate tests imposed upon him 
by the State in which he seeks to register. The actual right is derived 
from article I, section 1, and is only limited by prohibition against 
discrimination on the basis of race. Since literacy, education, and 
intelligence are not. reasonably related to race, the bills are unconsti- 


tutional. 


LITERACY TESTS AND VOTER REQUIREMENTS 23 


I could list many other cases which reinforce the proposition I have 
set forth. However, for the most. part, the cases oily repeat. the hold- 
ings and precedents I have cited, and I do not want to delay these 
hearings by going into any greater detail than necessary. 


Article I, section 4 

(Yhe authors of these bills, in addition to the 14th and 15th amend- 
ments, have looked to article I, section 4 of the Constitution for au- 
thority to enact. this legislation. That section, in plain words, states 
that “The times, places, and manner of holding elections for Senators 
and Reve shall be prescribed in each State by the legis- 
lature thereof, but the Congress may at any time by law make or 
alfer such regulations * * *." 

‘As we have seen, the constitutional fathers who drafted this pro- 
vision, and the States when they ratified it, never intended that the 
Federal power should extend to anything remotely concerned with 
qualification of voters. 

Tlistorically, Congress, by its own actions under this article, has 
indicated a belief that its powers over Federal elections crn be exerted 
only after the qualified voter has been determined by State law. Ac- 
cordingly, it has exercised some control over the mechanics of voting 
in order to protect the voter’s actual participation in the election 

rocess, and it has legislated to prohibit fraud, violence, intimidation, 
illegal voting, corrupt practices, and improper political activities. 
Defining this power of Congress in the case of Ha parte Yarbrough, 
the Court. referred to duty of the Government “to see that its service 
shall be free from the adverse influence of force and fraud practiced 
on its agents, and that the votes by which its Members of Congress 
and its President: are elected shall be the free votes of the electors, and 
the officers thus chosen the free and uncorrupted choice of those who 
have the right to take part in that choice.” 

The Supreme Court has upheld congressional power to pass laws 
for regulating and superintending elections for Members of the House 
of Representatives and for securing the purity of these elections and 
the rights of citizens to vote in them peaceably and without molesta- 
tion. La parte Siebold, 100 U.S. 371 (1879). 

The majority opinion of Mr. Justice Miller in Jn re Coy, 127 U.S. 
731 (1887), sated that “the power, under the Constitution of the 
United States, of Congress to make such provisions as are necessary 
to secure the fair and honest. conduct of an election at which a Mem- 
ber of Congress is elected, as well as the preservation, proper return, 
and counting of the votes cast thereat, and in fact, whatever is neces- 
sary to an honest and fair certification of such election, cannot be 
questioned.” : 

In considering the limits of this article, it is appropriate here to 
turn to the early history of the exercise of this power as described in 
1915 by the Supreme Court: U.S. v. Gradwell, 243 U.S. 476. The 
Court then noted that— 

“Although Congress has had this power of regulating the conduct 
of congressional elections from the organization of the Government, 
our legislative history upon the subject. shows that except: for about 
94 years since the Government was organized, it has been its policy 
to leave such regulations almost entirely to the States, whose repre- 
sentatives Congressmen are. For more than 50 years no congressional 
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action whatever was taken on the subject until 1842 when a law was 
enacted requiring that Representatives be elected by districts, thus 
doing away with the A can which had prevailed in some States of 
electing on a single State ticket all of the Members of Congress to 
which the State was entitled. 

“Then followed 24 years more before further action was taken on 
the subject when Congress provided for the time and mode of clecting 
U.S. Senators and it was not until 4 years later, in 1870, that, for 
the first time, a i system for dealing with congressional 
elections was enacted. 

“The laws provided extensive regulations for the conduct of con- 
gressional elections, They made unlawful false registration, bribery, 
voting without legal right, making false returns of votes cast, inter 
fering in any manner with officers of election. and the neglect by any 
such officer of any duty required of him by State or Federal law: they 
provided for we ete by circuit judges of the United States of 
persons to attend at places of registration and at elections, with au- 
thority to challenge any person proposing to register or vote unlaw- 
fully, to witness the counting of votes and to identify by their signa- 
tures the registration of voters and election tally sheets; and they made 
it lawful for the marshals of the United States to appoint special 
deputies to preserve order at such election, with authority to arrest 
for any breach of the peace committed in their view * * *,” 

The Court continued “It is a matter of general as of legal history 
that Congress, after 24 years of experience, returned to its former 
attitude toward such elections and repealed all of these laws with the 
exception of a few sections.” 

‘This represented the outermost limit of Federal control over vot- 
ing practices. Other legislation over elections for Federal officers has 
pertained to time of elections, apportioament of representation, con- 
tested national elections, procedure for the electoral college, and special 
district court jurisdiction—legislation, in effect related to the “time, 
place, and manner” of holding elections. 

I think any reasonable person reading these words in conjunction 
with the provisions of section 2 of the same article would agree, as I 
do, with the opinion of Mr. Justice Field in the case of F'x parte Clark, 
100 U.S. 404, that “regulations as to the manner of holding elections 
cannot. extend beyond the designation of the mode in which the will of 
the voters will be expressed and ascertained. The power does not 
authorize Congress to determine who shall participate in the election, 
or what. shall be the qualification of the voters.” These are matters, 
as the Justice observed, “not. pertaining to or involved in the manner 
of holding the election, and their regulation rests exclusively with 
the States. The only restriction upon them with respect to these 
matters is found in the provision that the electors of representatives 
in Congress shall have the qualifications required for electors of the 
most. numerous branch of the State legislature, and the provision re- 
lating to the suffrage of the colored race. And whatever regulations 
Congress may prescribe as to the manner of holding the election for 
representatives must be so framed as to leave the election of State 
officers free, otherwise they cannot be maintained.” 

Mr. Justice Miller, in a major case, upheld the power of Congress 
under article 1, section 4, to protect voters for national officers from 
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intimidation by private individuals, and held further that the right 
to vote for a Member of Congress is secured by the Constitution. He 
said in his opinion that “the States in prescribing the qualifications 
of voters for the most numerous branch of their own legislatures, do 
not do this with reference to the election for Members of Con- 
gress * * *, They define who are to vote for the popular branch 
of their own legislature, and the Constitution of the United States 
says the same persons shall vote for Members of Congress in that State. 
It adopts the qualification thus furnished as the qualification of its 
own electors for Members.” Ea parte Yarbrough, 110 U.S. 651. 

The U.S. Supreme Court has never been faced with the constitu- 
tionality of Federal legislation prescribing qualifications for voters in 
the States for Congress has never attempted to invade this reserved 
area of State power. However, I have no doubt that its ruling on 
such legislation based on article I would accord with numerous State 
decisions already a part of our jurisprudence. For instance, a Michi- 

an case has held that: “The authority to direct the time and manner 
in which judicial officers shall be elected, and the other officers elected 
or appointed, does nct. involve the power to determine who shall con- 
stitute the electorate” (Coffin v. Election Commissioners, 456 NW 
567), and an Oregon case decided by the State supreme court states 
that “time and manner does not include the power to determine what 
shall constitute a legal voter.” 83 P. 142. 

It is clear to me, that the qualifications of voters can have no 
reasonable relationship to the “times, places, and manner of holding 
elections.” Article I, section 4, relates to procedures and processes. 
Article I, section 2, establishes a Federal-State relationship which 
can only be altered by amendment of the Constitution. Any attempt 
to alter this Federal-State relation by congressional action of lesser 
magnitude will, in my opinion, constitute an abridgment of the 
powers of the States guaranteed not: only in article 1, section 2, but 
also by the 10th amendment. 


PRESUMPTIONS 


Having thus examined some of the many cases which indicate that 
legislation such as that before us is unconstitutional, I will now analyze 
some of the features of the bills. 

S. 480 would apply to all elections; not simply those in which a 
candidate for national office is on the ballet. S, 2979 is more far 
reaching than either of the other two bills, for it would proscribe the 
States’ setting any qualifications except those expressly enumerated 
in the bill. If enacted it would change the qualifications of voters in 
45, or 90 percent, of the States. States which have chosen to do so 
could no longer disqualify from registering persons who. for instance, 
have been dishonorably discharged from the Armed Forces or who 
have been declared incompetent but are not under legal confinement, 
or who have refused to take the loyalty oath. or who have been declared 
paupers or vagrants. There can be no degree of unconstitutionality : 
if a law in any way violates the Constitution, then it is invalid. Never- 
theless, the unconstitutionality of S. 2979 is undoubtedly more imme- 
diately apparent. than that of S. 480 or S. 2750, for it would pre- 
empt the whole field of voter qualifications, which is constitutionally 
within the sole jurisdiction of the States. 
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Under the circumstances, I need direct: my more detailed comments 
only to S, 2750, because it is the more narrow in its application. If 
S. 2750 is unconstitutional and unmeritorious, then S, 480 and S. 2979, 
which are even more invidious, must also de unconstitutional and 
unmeritorious. 

In considering the desirability of any legislation, such as that now 
before the subcommittes, it is important. to recognize the heavy respon- 
sibility that rests upon us. As the members of this subcommittee 
know—and as indeed every Senator knows-—a great deal of our work 
is accomplished in committee and it is important that each com- 
mittee and subcommittee do a quality of work on which the Members 
of the Congress can rely. Similarly, the Supreme Court: has indi- 
eated time and again that in reaching its decisions, it places great 
reliance on legislative findings made by the Congress, Although 
arbitrary findings and presumptions not. reasonably related to the 
facts cannot be used as a basis of achieving unconstitutional results, 
the Supreme Court. has repeated that it will give great weight. to the 
Congress findings. Thus, it is especially important that in the present. 
legislation we evaluate most. closely the findings contained therein. 
These findings supply whatever authorization may exist for such 
legislation; if these findings fall. the act. must. fall. Moreover, since, 
if these findings are made, the courts will tend to give them great. 
credence, it is important to assure that any findings that may result 
will be worthy of that. credence. This is part of the responsibility 
implicit in our tripartite form of government. In short, this concept 
of separation of powers assumes that each branch of the Government 
will perform its task conscientiously. This subcommittee proposed to 
discharge that. responsibility in the course of its work on these bills. 

Frankly, IT am very disturbed about. the legislative findings, espe- 
cially since, in some instances, they challenged the mandate of com- 
monsense. Moreover, they limit the sphere of action of State authori- 
ties, at a time when the States are complaining ever more vociferously 
that State sovereignty is being excessively restricted by Washington. 

Immediately following the enacting clause of S. 2750 there are five 
ee AL of legislative findings upon which the justification for the 

egislation obviously must rest. Through these five paragraphs, Con- 
gress would find— 

“(a) That it is essential to our form of government. that. all 
qualified citizens have the opportunity to participate in the choice 
of elected officials; 

“(b) That the right to vote in Federal elections should be 
maintained free from discrimination and other corrupt influ- 
ence: 

“(@) That many persons have been subjected to arbitrary and 
unreasonable voting restrictions on account of their race or color; 
that literacy tests and other performance examinations have been 
used extensively to effect arbitrary and unreasonable denials of 
the right to vote: and that existing statutes are inadequate to as- 
sure that all qualified persons shall enjoy the right. to vote; 

“c(d) That education in the United States is such that persons 
who have completed six primary grades in a public school or ac- 
eredited private school cannot. reasonably be denied the franchise 
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on grounds of illiteracy or lack of sufticient education or intelli- 
gence to exercise the prerogatives of citizenship. 

“(e) That large numbers of American citizens who are also 
citizens of the several States are deprived of the right to vote by 
virtue of their birth and education in a part of the United States 
in which the Spanish language is commonly used ; that these citi- 
zens ave well qualified to exercise the franchise; that such infor- 
mation as is necessary for the intelligent exercise of the franchise 
is available through Spanish-language news sources; that lack of 
proficiency in the English language provides no reasonable basis 
for excluding these citizens from participating in the democratic 

yrocess,” 

The first. two of these paragraphs ((a) and (b)) present no prob- 
lem. They seem to be a statement. of legislative salle well within 
the power of Congress to make and not. subject to review by the Su- 
preme Court, Local 1976 v. NLRB, 357 US, 93; Refining Co. v. Fed- 
eral Trade Commission, 144 F. 2d 211; atfm’d, 3824 U.S, 726. Para- 
graph (a) states only that all qualified citizens should have the oppor- 
tunity to vote; it does not say what the qualifications should be or 
who should prescribe them. 

However, the findings in (¢), (d), and (e) are what may be prop- 
erly termed “legislative findings of fact”; the facts, in this instance, 
which allegedly make the legislation necessary and proper. These 
declarations are entitled to the highest respects by the courts, for they 
are presumed to be based on congressional investigations and hearings, 
Grifith v. Gardner, 196 F, 2d 698; Hittrell v. utter, 10 So, 2d 831. 
But the findings are reviewable by the courts, Block v. Hirsh, 256 U.S, 
135, and the presumption of law must be reasonable, 7'of v. U'N., 319 
U.S. 468. According to the Supreme Court in Block vy. Hirsh, supra, 
at 154-155: 

“No doubt. it is true that a legislative declaration of facts that are 
material only as the ground for enacting a rule of law, for instance, 
that, a certain use is a public one, may not be held conclusive by the 
courts.” 

Paragraphs (c), (d), and (f) will now be reviewed in light. of 
these facts. 

The first. two clauses of (c) may or may not be true insofar as they 
ro, In other words, some evidence or, more properly, allegations ex- 
ist in the Civil Rights Commission Report on Voting that literacy 
requirements have been used and are intended to be used to disfran- 
chise a substantial number of Negroes in three States, Alabama, Mis- 
sissippi, and Louisiana. Nevertheless, there are 66,000 Negroes reg- 
istered in Alabama, 160,000 in Louisiana, and 24,000 in Mississippi. 
In the other four Southern States which have a literacy test, there is 
very little evidence of any discrimination. 

In South Carolina, anyone who owns over $300 worth of property 
is exempted from the test. Further, there have been no allegations of 
diserimmation from either that State or Georgia, where it has been 
said that Negroes hold the balance of power in Atlanta politics, Dili- 
rent. research has failed to turn up discriminatory application of the 
V irginia literacy requirement. In North Carolina, ‘hake have been 
unsubstantiated complaints from five rural counties. However, the 
Civil Rights Commission has failed to uncover any discriminatory 
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practices, intimidation, or fear of reprisal in the one county which 
It studied in depth. Furthermore, there are almost 12,000 Negroes 
registered in these counties. 

Fourteen States outside of the South have literacy or performance 
tests, and there have been no complaints from any of them. These 
States have a population of 50 million. In the 3 Southern States 
where there is some evidence of discriminatory appeoien of literacy 
tests, there is a combined population of 814 million, which includes 
250,000 registered Negro voters. 

In view of these figures, it would be most difficult to maintain that 
the literacy tests are being used to deny any large number of people 
the right to vote. On the contrary, Congress would be killing the 
patient to cure the disease if it took away the right of a State to decide 
to have an intelligent electorate. All justification for such action is 
removed when we consider the patent untruth of the finding of the last 
clause in paragraph (c). 

This clause states that existing statutes are insufficient to protect 
the right to vote. However, 42 United States Code 1971, contains pro- 
visions which not only guarantee the right to vote and prohibit others 
from interfering with that right, but it also gives the Attorney Gen- 
eral the power to apply for injunctions and restraining orders in the 
Federal court to protect the right. It gives Federal courts the power 
to appoint Federal referees when a pattern of discrimination is shown. 
In addition, a whole Commission on Civil Rights has been established 
to investigate and report. on discrimination. In view of the fact that 
much of this legislation has been enacted as recently as 1957 and 1960, 
it is much too early for Congress to say that it is “insufficient. to pro- 
tect the right to vote.” Only last year the Attorney General, under 
the authority of the new acts, filed 14 new cases alleging discrimina- 
tion in registeration processes. Investigations and negotiations with 
local officials were being conducted in 61 other counties. The Justice 
Department. also obtained relief for Negroes seeking to register in 
the only two counties in Tennessee in which discrimination has been 
alleged. The subcommittee has received correspondence from Assist- 
ant. Attorney General Burke Marshall giving the names and dates of 
these cases, ‘These letters will be made a part. of the record. All indi- 
cations are the existing legislation is more than sufficient to achieve 
the purpose of these bills. 

Paragraph (d) states that education in the United States is such 
that persons who have completed six grades in an accredited school 
cannot reasonably be considered to be illiterate or to lack sufficient 
education or intelligence to exercise the prerogatives of citizenship. 
With this finding, Congress would create an irrebuttable presumption 
that anyone with a bare sixth grade education is capable of under- 
standing the complex election issues which confront us today. In 
view of the evidence that. has been accumulated concerning reading 
incapacity on the nart. of many of our adults, such a presumption, in 
my opinion, would be arbitrary, unreasonable, and unconstitutional. 

In its decision in Lassiter v. Northampton County Board of Educa- 
tion, the Supreme Court ruled that, within the framework of our con- 
stitutional government, a literacy test is a reasonable requirement for 
exercise of the franchise. In short, as part of its policy, a State is 
entitled to require some minimum standard of education. The re- 
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quirement of minimum educational attainment is at least as under- 
standable as the property qualification which was long used as a basis 
fur the exercise of the franchise in some States. .As our society 
becomes more complex and our problems more difficult, it is not sur- 
prising that there is an ever-increasing emphasis on education and on 
the need for intelligent exercise of the franchise. Presumably, no 
State would want to install a system such as that advocated in Plato’s 
“Republic, where philosopher kings would dominate. But it is un- 
derstandable that a State, in an effort to insure an independent and 
intelligent electorate, might wish to establish educational standards for 
its citizens as a prerequisite for voting. Finding (d) in this bill would 
deprive a State of its constitutionally granted power to provide such 
standards, 

The Supreme Court has allowed a State to utilize criteria of intelli- 
gence for serviceonajury. See ay v. Vew York, 332 US, 2d (1947). 
The States frequently apply educational qualifications in determining 
eligibility for the practice of many professions and trades. For in- 
stance, lawyers are generally subjected to educational tests as a pre- 
requisite for practice; and in most. States, graduation from accredited 
law school does not exempt one from that requirement. Doctors, 
nurses, dentists, and many others also are subjected to tests as pre- 
requisites for practice even though they have graduated from ac- 
credited professional schools. 

With respect to the significance of the completion of six primary 
grades in a public school or accredited private school, [ think it is 
impossible to be dogmatic. There are some schools where students 
would not have completed these grades without reaching some level of 
intellectual attainment. There are other schools where this might not. . 
be true, and where the teachers are more conceyned with adjustment 
than attainment and try to have each student advance at the same rate 
as those of the same age. 

Many of our modern schools have as many as four levels in each 
grade. Other school systems have adopted a policy of promoting 
students automatically in the early grades. Still others have a policy 
of promoting a child during the primary grades when he has spent a 
maximum of 2 years in one grade. I would not seek to choose be- 
tween different theories of promotion of students; I simply note that 
such differences exist. Indeed, it has been reported that in some in- 
stances schools have become “blackboard jungles,” where the primary 
function of the school is semicustodial. In view of the lack of uni- 
formity on a national scale, finding (d) of this bill is fiction, rather 
than fact. In fact, to create a conclusive presumption that all per- 
sons who have completed six grades only because they have attended 
school for 6 or 8 years, can qualify as literate is patently untenable. 
Our fine accredited schools for mentally retarded children are doing 
a wonderful job in preparing their supils for later life. Nevertheless, 
the unfortunate truth is that many of the mentally retarded may never 
be able to assume the burdens of citizenship. Earlier this session, the 
President sent to the Congress a proposal for the advancement of 
adult literacy in the United States. In connection with this proposal, 
the Secretary of Health, Education, and Welfare stated in a letter to 
Vice President Johnson that 20 million Americans over age 25 cannot 
adequately read an English language newspaper. Only 8 million of 
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these have completed less than 5 years of school. It is most unlikely 
that the other 12 million dropped out of school before they finished the 
sixth grade, according to the Secretary's statistics, Therefore, there 
are obviously large numbers of Americans who have finished the sixth 
grade and are unable evento reada newspaper. 

It appears that the original basis for the pees wnptlot of een 
(cl) is a report of the Census Bureau. The Bureau found that the 
sixth grade level was the point at which most people are able to read 
and write, This is the arbitrary cutoff point, and it is only a working 
hypothesis that a pervon is suddenly literate in the sixth grade rather 
than the fifth or seventh. This presumption may be valid for the 
Census Bureau, but as the basis for legislation, it is unconstitutional. 
In Schechter v. U.S., 295 U.S. 495 (1935), an arbitrary finding was 
held insufficient to sustain the National Industrial Recovery Act. The 
Supreme Court in that case, said: 

“While this is called a finding, it is really but a statement of an 
ov nion as to the general effect upon the promotion of trade or industry 
of a scheme of laws * * *.” 

The finding in the Schechter case was, that at the date of enactment 
(June 1933), “A national emergency of widespread unemployment 
and disorganization of industry * * *” existed. The findings which 
are proposed in these bills appear to me more arbitrary and unrea- 
sonable than was a finding to the effect that unemployment and disor- 
ganization of industry existed at the height of the depression. 

In his message to the Congress on February 6, 1962, regarding the 
adult literacy program, the President noted that a million people a 
year leave Silioot before completing high school, which most educators 
consider the bare minimum to meet the problems of modern day life. 
Are those people who drop out between the 6th and 12th grades any 
better prepared to make those most important of all decisions, the 
decisions at the polls? 

It is not my position that junior high school, high school, or college 
diplomas should be prerequisites for one who would register to vote. 
However, I feel that a particular State, after looking at its own situa- 
tion and problems, might reasonably and not arbitrarily conclude that 
a stricter requirement than a sixth-grade education is desirable. This 
bill would take from that State the right to make such a determination. 
It is appropriate here, I think to turn again to the language of the 
Court in the Schechter case. In speaking of legislation which would 
take from States their right to regulate intrastate commerce the Su- 
preme Court said: 

“The Government. also makes the point that efforts to enact State 
legislation establishing high labor standards have been impeded by the 
belief that unless similar action is taken generally, commerce will be 
diverted from the States adopting such standards, and that this fear 
of cliversion has led to demands for Federal legislation on the subject. 
of wages and hours. The apparent implication is that the Federal 
authority under the commerce clause should be deemed to extend to 
the establishment of rules to govern wages and hours in intrastate 
trade and industry generally throughout the country, thus overriding 
the authority of the States to deal with domestic problems arising from 
labor conditions in their internal commerce. 
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“Tt. is not the province of the Court to consider the economic advan- 
tages or disadvantages of such a centralized system. It is sufficient to 
say that the Federal Constitution does not provide for it.” 

Nor does the Federal Constitution provide for a substitution by Con- 
eress of its own arbitrary opinion for that of the States, with regard 
to what should be a sufficient educational qualification for voting. 

Paragraph (e) states that: oe 

“(e) Congress further finds that large numbers of American citi- 
zens who are also citizens of the several States are deprived of the right 
to vote by virtue of their birth and education in a part of the United 
States in which the Spanish language is commonly used; that these 
citizens are well qualified to exercise the franchise; that such informa- 
tion as is necessary for the intelligent exercise of the franchise is avail- 
able through Spanish-language news sources; that lack of proficiency 
in the English language provides no reasonable basis for excluding 
these citizens from participating in the democratic process,” 

I seriously doubt that these findings can be substantiated, and I am 
also troubled by their implications. In some countries several lan- 
guages may be equally recognized. For example, in Switzerland there 
are four oficial languages, and in India, two, and, of course, there are 
other examples of nations with more than one official language. But 
in such countries there are ethnic, geographical and historical factors 
which do not exist. in the United States. In this country, English is the 
recognized language. The Constitution, the Declaration of Indepen- 
dence, and all other documents have been written in English. The offi- 
cial language did not change with the purchase of the Louisiana Terri- 
tory or when Florida was added to the Union. ‘Throughout our his- 
tory we have acquired territories without accepting their indigenous 
languages. 

Indeed, as part of the melting pot philosophy, there has been active 
encouragement to learn English. I have heard of instances where 
young children of immigrant parents tried to forget. the foreign lan- 
guage they had learned in their homes in order to establish all the more 
aflirmatively their identity as Americans. In short, the existence of a 
single recognized language is a sort. of unifying force; in those States 
which require a knowledge of English as a prerequisite for exercise 
of the franchise, there is considerable incentive to learn English as a 
means of being assimilated into the American melting pot. President 
Grant noted this when he said: 

“Foreigners coming to this country to become citizens, who are 
educated in their own language, should acquire the requisite knowl- 
edge of ours during the necessary residence to obtain naturalization. 
If they did not take interest enough in our language to acquire sufti- 
cient knowledge of it to enable them to study the institutions and 
laws of the country intelligently, I would not. confer upon them the 
right to make such fie nor to select those who do.” 

Whether everyone agrees with the exercise of this sort of pressure 
to learn English, it occurs to me that this isa matter as to eliich States 
might reasonably differ in policy: and that the Congress should not 
seek to eliminate this possibility of difference. 

I have no quarrel with Spanish. I think it is a beautiful language; 
but. I suggest that. a State should not. be precluded by a fictitious con- 
gressional finding of fact, from requiring knowledge of English as a 
basis for participating in the democratic process. 
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It is not, in my view, unreasonable for a State to require at least 
some rudimentary grasp of English by its electorate, and since a rea- 
sonable basis does exist for such 0 qualification, then I believe that. it 
would be unconstitutional for Congress to prohibit the States from 
setting such a requirement. And, I might add that access to English 
classes is not so difficult that such a requirement is a permanent barrier 
to the franchise. Instead, I view it as an incentive to master English 
und to become more fully identified with the United States. 

However, even assuming that there is a sufficient Spanish language 
news media available in certain areas to pieyide for an informed 
Spanish-American electorate, there would then be no justification for 
excluding other foreign language-ethnic groups from the provisions 
of this paragraph. There are enough divisive forces in America today 
without. our officially recognizing particular languages to the ex- 
clusion of others. Furthermore, isis is no legal basis for not. includ- 
ing, for example, the Yiddish speaking people of New York or the 
Polish- Americans in Chicago or the Chinese-Americans in San Fran- 
cisco. This bill would seem to invite the various linguistic groups 
to litigate the adequacy of their newspapers in order to establish 
the right to vote. 

Paragraph (e) clearly denies to others similarly situated due 
process of law under the fifth amendment. Bolling v. Sharpe, 347 

J.S. 497. In other words, it denies to citizens of the United States 
who speak foreign languages and who do not sperk English, the same 
right to vote that the bill grants to citizens who speak Spanish. Ifa 
State passed such a law discriminating in favor of one foreign Jan- 
guage group to the exclusion of others, it would clearly be a violation 
of equal protection of the laws guaranteed in the 14th amendment. 
Since equal baahaigs is implicit in fifth amendment due process, ac- 
cording to Hurd v. Hodge, the finding of fact in paragraph (e) is un- 
constitutional. 

Title 8, United States Code 1423, provides that an alien must demon- 
strate that he can read, write, speak and understand the English lan- 
guage before he can be naturalized. Is it unreasonable to demand the 
same one who would register to vote? The Federal Governmert has 
found these requirements to have merit, and, to my knowledge, no one 
has proposed that. these qualifications be abolished. If Congress, after 
careful consideration and deliberation, has found these standards de- 
sirable for conferring citizenship, are the States being unreasonable 
when they make similar demands of their electorates? I think not. 

However, if this provision remains in the bill, then, in order to be 
consistent, it is essential that the bill be amended to require that bal- 
lots be printed in the Spanish, as well as in the English language. 
Once such a precedent is established we can expect demands for its ex- 
tension, and, carried to its logical conclusion, all official Government 

yublications and documents should be required to be printed in Span- 
ish as well as English. 

S. 2750, with regard to its proposed finding of fact, is very similar 
to the old National Industrial Recovery Act. Both pieces of legisla- 
tion would attempt to invade an area specifically reserved to the States 
by the Constitution. Both pieces of legislation would attempt to 
justify the unauthorized invasion by asserting certain so-called legis- 
lative findings which close examination shows are unwarranted expres- 
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sions of congressional opinion. The Supreme Court declared the 
National Industrial Recovery Act to be unconstitutional and I main- 
lain that the provisions of S. 2750 are likewise unconstitutional. _ 

It is my considered opinion that these bills ore based upon fallacious 
peau ona they are undesirable, unnecessary, and unconstitu- 
tional. 

Senator Ervin. I would now like to say a few words with reference 
to the attempts in these bills to legislate truth of facts. 

I respectfully submit that the purposes of these alleged findings of 
fact, whic are set out in the preambles and the whereases of each of 
these bil!s, represent an effort on the part of Congress to usurp the ju- 
dicial power vested in the Federal courts. 

It has been held in many cases that a legislative body cannot legis- 
late the truth of facts, and that an effort to do so interferes with the 
exercise of the indestructible judicial power, and for that reason vio- 
lates the clauses of the Constitution guaranteeing that no person shall 
be deprived of life, liberty, or property without due process of law 
under the law of the land. 

I would like to repeat what I said on the floor of the Senate on 
Friday of last week. The allegation made in support of the enactment 
of these bills, that the National Government does not now have enough 
laws upon the statute books to secure to every qualified voter in any 
precinct, anywhere in the United States, the right to vote, is totally 
without foundation. 

Under an act of Congress, any citizen of the United States who 
is qualified to vote has two personal remedies for anv deprivation 
or threatened deprivation of that right. He has a right to sue the 
election official who denies him the right for damages. Furthermore, 
he has a right to bring a suit in equity, triable in the Federal courts, 
to prevent his being deprived of such right. 

Therefore, there are two remedies available to the individual who 
suffers deprivation of his right to vote, or who is threatened with 
deprivation of his right to vote. 

n addition to that, there are two statutes upon the Federal statute 
books, one of which makes it a crime, paiiehable by imprisonment 
and fine, for any election official, in any precinct, anywhere in the 
United States, willfully to deny to any qualified voter his right to 
register and vote. 

In addition to that, you have another Federal statute making it. 1 
criminal offense punishable by a fine of as much as $5,000 and 10 years 
in prison for any election official to conspire with another person or 
persons to deny any qualified voter the right to register and vote in 
any precinct anywhere in the United States. 

There is not a situation existing anywhere in the United States in 
the voting field that could not be removed—that is any improper 
situation—that could not be removed by a few, old-fashioned criminal 
prosecution in the Federal courts. And these statutes—these two 
criminal statutes are available to the use of the Department of Justice, 
which has a full-time U.S. attorney in every Federal judicial district 
in this country, and has also in each Federal judicial district a number 
of full-time assistant U.S. attorneys who are charged with the duty 
of prosecuting violations of the criminal laws of the United States. 

In addition to that, the Federal Government has FBI agents scat- 
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tered throughout the United States to make investigations into matters 
of this kind. 

So it is absurd to assert that the Federal Government does not 
have sufficient power in this field, when it has power under which it 
can send people who act wrongfully in this area to prison. 

In addition to that, in 1957 the Congress passed the Civil Rights 
Act of 1957, which authorizes the Attorney General of the United 
States to bring a suit in the name of the United States, and at the 
expense of the taxpayers of the United States, in behalf of any quali- 
fied American citizen who is wrongfully denied his right to register 
and vote or who is threatened with a wrongful denial of his right 
to register and vote. 

Under this statute the cuses can be tried in the Federal district court, 
without a jury, and the Federal district judge is the judge of the facts 
as well as the fa 

As I demonstrated on the floor of the Senate the other day, a Federal 
district judge, under the North Carolina literacy test, could easily 
determine in less than 43 seconds whether a man meets a literacy 
test and has been wrongfully denied his right to register and vote 
on that basis. 

So it is a manifest absurdity to say that under those circumstances 
you haven’t got a sufficient civil remedy in the hands of the Depart- 
ment of Justice. 

Furthermore, in 1960, the Congress passed an amendment to the 
Civil Rights Act of 1957 which provides that where qualified persons 
are denied the right to register and vote, because of their race, and such 
denial is pursuant to a pattern of discrimination, that the Federal dis- 
trict court, in a case shih it has tried without a jury, can appoint a 
referee to pass upon the qualifications of such person. 

You know, sometimes a story illustrates a point better than an argu- 
ment of the point. 

Having two criminal statutes in this field and the Civil Rights Act 
of 1957, and the amendment to the Civil Rights Act of 1960, there is 
just no basis whatever for arguing that you need this statute. 

I told a story on the floor of the Senate that I think illustrates the 
point I am trying to make. 

There is a fellow named Jchn escorting a girl named Mary. One 
night they were sitting on the bench in the moonlight, and the odor 
of flowers permeated the atmosphere. It was a time and a cireum- 
stance which would inevitably engender romance in the heart of any- 
body. And John said to Mary, “Mary, if you wasn’t what you is, what 
would you like to be/) And Mary said “John, if I wasn’t what I is, 
I would like to be an American Beauty rose.” Then Mary turned the 
question on John, and said, “John, if you wasn’t what you is, what 
would you like to be?” John said “If I wasn't what I is, I would like 
to be an octopus.” Mary said “John, what. is an octopus?" John says 
“An octopus is some kind of a fish or an animal or something that. has 
a thousand arms.” Mary said “John, if you was a octopus and had a 
thousand arms what would vou do with all those arms?" John said, 
“T would put every one of them around you.” Mary said “Go away, 
John, you ain’t using the two you have already got.” 

If there is any failure anywhere in the United States of a person 
to secure his legal right to register and vote, there are plenty of 
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statutes on the books to enable either that individual or the Depart- 
ment. of Justice to secure to him that right. And if they are not get- 
ting it, it is because they are not using their arms, for the statutes they 
already have. 

I thank everyone who has been patient. 

Do you have a statement? 

Senator Hruska. Not at this time, Mr. Chairman, thank you very 


much, 
Senator Ervin. Senator Johnston has a statement. 


STATEMENT OF SENATOR OLIN D. JOHNSTON 


Senator Jounston. Mr. Chairman, the proposed legislation now 
vending before the Judiciary Subcommittee on Constitutional Rights 
Is the latest attack launched against the control of elections by the in- 
dividual States. 

It.is another determined effort. by the band of liberals to place under 
the Federal Government complete control of all elections. ‘The pro- 
onents of this bill would have the Federal Government force the 
States to permit every individual to vote regardless of their ability to 
read, write, and comprehend the candidates and the issues of the day. 

In each passing year we see more and more attempts to destroy the 
foundation of owr election system by those who would unconstitu- 
tionally legislate away the powers of the individual States. It is my 
urpose today in addressing the subcommittee on this subject, to place 
in the record the unquestionable, documented legal and historical back- 
ground why the Congress cannot eustitulionally legislate away from 
the States the right to control their own elections. The establishment 
of rensonable and responsible prerequisites to voting is a State right 
anda State function. This proposed legislation which would attempt 
io impose upon the States a uniform literacy test requirement. for 
voting in Federal elections in all the States, is unquestionably un- 
constitutional, 

This bill itself can be said to be comprised of two parts. The first is 
a preamble that states it to be the finding of Congress that literacy 
tests and other performance examinations have been used extensively 
to effect arbitrary and unreasonable denials of the right to vote, de- 
nials which may or may not. be based on race or color, and that. exist- 
ing statutes are inadequate to assure that all qualified persons shall 
enjoy the right to vote. There is no proof of this, and from a legal 
standpoint these tests requirements in the several States from their 
language apply to all citizens alike without regard to race or color 
qiidshave, therefore, been upheld by the U.S. Supreme Court. which in 
humerous cases has said they are valid so long as they do not discrimi- 
nate and apply to all alike. These literacy tests statutes have been 
upheld by the Supreme Court without exception and as late as 1959, 
with respect to North Carolina in Lassiter v. Northampton County 
Board of Elvetions, 360 U.S. 45. 

The second part. of this bill is the operative section which amends 
section 131(¢)(b) of the Civil Rights Act of 1957 (42 U.S.C. 1971 
(b)). This provision would add another prohibition in a Federal 
election against subjecting or attempting to subject any person to the 
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deprivation of the right to vote in any Federal election. “Depriva- 
tion of the right to vote” is defined as to— 

include but shall not be limited to (1) the application to any person of standards 
or procedures more stringent than are appHed to others similarly situated; and 
(2) the denial to any person otherwise qualified by law of the right to vote on 
necount of his performance in any examination, whether for Hteracy or other- 
wise, if such person has not been adjudged incompetent and has completed the 
sixth primary grade of any publie school or accredited private school in any 
Shy or territory, the District of Columbia, or the Commonwealth of Puerto 

co. 

The bill states that the basis of congressional authority for the enact- 
ment of such a measure are set forth as the 14th and 15th amendments, 
article I, section 4 of the Constitution. I shall rely on these provisions 
of the Constitution to show that this bill is unconstitutional and the 
Supreme Court cases affirming my position. 

i Federal statute attempting to establish a uniform literacy require- 
ment for voting in Federal elections certainly is unconstitutional. The 
creation of such a qualification for voting would require an amend- 
ment to the Constitution of the United States. Of course we realize 
that the Constitution provides the method by which the Constitution 
itself may be amended and the only way in which it may be amended, 
and certainly Congress has no right. by an act. to amend the Constitu- 
tion. The power was left to the States to determine the qualification 
of its voters. 

Concerning the qualification of voters for U.S. Senators and Repre- 
sentatives in Congress the Constitution contains the following provi- 
sions. I first quote from article I, section 2, clause 1: 

The House of Representatives shall be composed of Members chosen every 
second year by the people of the several States, and the electors in cach State 
shall have the qualifications requisite for electors of the most numerous branch 


of the State legislature. 

I now quote from the 17th amendment with reference to election of 
Senators and I do so because there are some that have maintained that 
this in some way took away the exclusive rights of the States to set the 
qualifications of the voters. It does not because the language is simple 
andclear. Reading from the 17th amendment: 

The Senate of the United States shall be composed of two Senators from each 
State, elected by the people thereof, for 6 years; and each Senator shall have 
one vote. The electors in each State shall have the qualifications requisite for 
electors of the most numerous branch of its State legislature. 

This is certainly clear language. Certainly we do not deny the 
right of the States to name the qualifications necessary for the electors 
of its own State legislature. It is evident from the above provisions 
that although the States may not prescribe the qualifications of votes 
of Congress as such, the qualifications prescribed by the States for 
electors of the most numerous branch of their legislatures are a*~pted 
by the Constitution for this purpose. 

I would like to point out here that most States, according to these 
provisions of the Constitution, have adopted a literacy test of their 
own, the State of New York included. The State of New York has a 
strict literacy test. No mention has ever been made that they did not 
have the right to set such qualifications so long as they did not dis- 
criminate. It is certainly evident from the provisions which I have 
quoted that although the States may not prescribe the qualifications 
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of voters of Congress as such, the qualifications prescribed by the 
States for electors of the most numerous branch of their legislatures 
are adopted by the Constitution for this purpose. Certainly I say 
again that no one argues that any authority other than the States 
themselves have the right to set the qualifications for electors of the 
most numerous branch of their legislatures. 

I want to discuss the reg seas which I have made, the Supreme 
Court opinion in Fw parte Yarbrough; reported in 110 U.S. 651, 663, 


stated as follows: 


The States in prescribing the qualifications of voters for the most numerous 
branch of their own legislatures, do not do this with reference to the election 
for Members of Congress. Nor can they prescribe the qualification for voters 
for those eo numine. They define who are to vote for the popular branch of their 
own legislature, and the Constitution of the United States says the same persons 
shall vote for Members of Congress in that State. It adopts the qualification 
thus furnished as the qualification of its own electors for Members of Congress. 
It is not true, therefore, that e1ectors for Members of Congress owe their right 
to vote to the State law in any sense which mukes the exercise of the right to 


depend exclusively on the law of the State. 

However, it clearly leaves it to the States, and this is part of the 
above case cited, a parte Yarbrough, supra. 

Now quoting from the 14th amendment, section 2: 

Representatives shall be apportioned among the several States according to 
their respective numbers, counting the whole number of persons in each State, 
excluding Indians not taxed. But when the right to vote at any election for 
the choice of electors for President and Vice President of the United States, 
Representatives in Congress, the executive and judicial officers of a State, or the 
members of the legislature thereof, is denied to any of the male inhabitants of 
such State, being twenty-one years of age, and citizens of the United States, or 
in any way ubridged, except for participation in rebellion, or other crime, the 
basic representation therein shall be reduced in the proportion which the num- 
ber of such male citizens shall bear to the whole number of male citizens twenty- 


one years of age in such State. 


So we see that this section does not take away or in any way den 
the right of each State to set the qualifications of voters but still 
leaves it in their exclusive jurisdiction to provide the qualifications 
of voters and provides some penalty for discrimination but in no way 
takes away the right of States to set qualifications. 

As early as 1898 the U.S. Supreme Court held that the provision of 
section 244 of the constitution of Mississippi, making the ability to 
read any section of the Constitution, or to understand it when read, 
a necessary qualification to a legal voter, does not on its face discrim- 
inate between the white and Negro races, does not amount to a denial 
of the equal protection of the law secured by the 14th amendment of 
the Constitution. The constitution of Mississippi and its statutes “do 
not on their face discriminate between the races and it has not been 
shown that their actual administration was evil, only that evil was 

ible under them,” and this is the language of the Supreme Court 
in Lee ed of Williams v. Mississippi reported in 170 U.S. 213, 220, 
an : 

I quote now from the 15th amendment, because again some have 
maintained that this might have changed or abridged the right of 
States to the exclusive jurisdiction to name the qualifications of the 
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ine The 15th amendment reads as follows, reading from section 1 
thereof: 


The right of citizens of the United States to vote shall not be denied by the 
United States or by any State on account of race, color, or previous condition 


of servitude. 

It says nothing, of course, about the States not having the right to 
set their own qualifications for their voters and does not take away 
that right by this provision but only provides that there shall be no 
discrimination, aid of course, if the literacy test provided by the 
States are the same for all of their voters as stated and are fair, then 
certainly the States have this right and there is no discrimination. 
Repeating again the case of Wi/Hams v. Mississippi. supra, as quoted 
above, upholding constitutional provisions of the Mississippi statute 
relative to the literacy test, the Court clearly said that since the States 
have the right under the Constitution to name the qualifications, they 
have the right to make a literacy test a necessary qualification, the 
only limitation being that it shall apply to all voters alike, and is valid 
so long as it does not discriminate. 

I quote now from section 2 of the 15th amendment: 

n The Congress shall have power to enforce this article by appropriate legisla- 
on, 

The effect. of this amendment. is beyond any doubt that the amend- 
ment does not take away from the State governments in a general 
sense the power over suffrage which has belonged to those govern- 
ments from the beginning and without the possession of which power 
the whole fabrie upon which the division of State and National author- 
ity under the Constitution and the organization of both governments 
rest, would be without support and both the authority of the Nation 
and the State would fall to the ground. 

In fact, the very command of the amendment. recognizes the posses- 
sion of the general power by the State, since the amendment. seeks to 
regulate its exercise as to the particular subject. with which it deals; 
that is, that there shall be no discrimination among the races and that 
is all that it seeks to do. It does not in any sense take away the right 
of suffrage or right of qualifications to be set by the States themselves. 

No time need be spent on the question of the validity of the literacy test con- 


sidered along since as we have seen its establishment was but the exercise by 
the State of a lawful power vested in it not subject to our supervision, and in- 


deed, its validity is admitted. 

This last was quoted from Guinn v. United States, 238 U.S. 347, 
362, 366. : 

The decision in Guinn v. United States, supra, may be summarized 
by saying that it held that the power was left with the States to de- 
termine the qualifications of their voters and a State may establish a 
literacy test as a prerequisite for voting provided that such test ap- 
plies alike to all citizens of the State without discrimination as to race, 
creed, or color. 

And going back, as stated, above, practically all the States have 
followed this, including States in the North and South, among them 
the State of New York, as stated above, providing literacy tests. 
There has never been any contention that a literacy test was not valid 
as long as it did not discriminate, Certainly the amendments and the 
court decisions only hold that there’shall be no discrimination. 


‘ 
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None of these provisions take away any of the rights of the States 
that. they have and have always had to determine the qualifications 
of the voters by the States themselves. 

Now quoting the Supreme Court on the 14th and 17th amendments: 

The principle laid down in Guinn v. United States, supraand Lussi- 
ter v. Northampton Election Board, 360 U.S. pages 45 and 50, as fol- 
lows (and T might point out that this case is as recent ag 1959) the 


Court said as follows: 

“We come then to the question whether a State may consistently with the 14th 
and 17th amendments apply a literacy test to all voters irrespective of race or 
color.” The Court in Guinn v. United States, supra, on page 366, disposed of the 
question in a few words, “No time need be spent on the question of the validity of 
the literacy test considered alone since as we have seen its establishment. was but 
the exercise by the State of a lawful power vested in it not subject to our super- 


vision, and indeed, its validity is admitted.” 
Continuing quoting from the Court: 


The States have long been held to have broad powers to determine the condi- 
tions under which the right of suffrage may be exercised, 

Cited in support of this is the ease of Pope v. Williams, reported in 
193 U.S. on pages 621, 633: Jason v. Missour?, reported in 179 U.S. on 
pages 325, 335: 

Absent of course the discrimination which the Constitution condemns. Article 
I, section 2 of the Constitution in its provision for the election of Members in the 
House of Representatives and the 17th amendment. in its provision of Senators 
provide that officials will be chosen “by the people.” Each provision goes on to 
state that ‘The electors in each State shall have the qualifications requisite for 
electors of the most numerous branch of the legislature.” 


Again I say that certainly no one denies the right of the States to 
name the qualifications of the members of their legislature. And this 
quoting from the Supreme Court stating again that in interpreting 
the above-named sections of the Constitution that the electors in each 
State shall have the qualifications requisite for electors of the most 
numerous branch of the State legislatures. 

Quoting further from the Supreme Cowt: 

So while the right of suffrage is established and guaranteed by the Constitu- 
tion (Har parte Yarborough, 110 U.8. 651, 668-665; Smith v. Albright, 321 U.S. 
649, 661-062) it is subject to the imposition of State standards which are not 
discriminatory and which dv not contrayene any restriction that Congress, act- . 
ing pursuant to its constitutional powers, has imposed. 

This is quoting still from the Supreme Court in which it says 
(United States v. Classic, 313 U.S. 299, 315) that the only power that 
Congress has is to pass legislation to see that these qualifications are 
not discriminatory, and as long as they are not the State has the richt. 
to state the qualifications of its voters applying the same to all of its 
citizens, this fatter being the onlv restriction. 

Further quoting from the Court in this case: 


We do not suggest that any standards which a State desires to adopt may be 
required of voters. But there is wide scope for exercise of its Jurisdiction, 
Residence requirements, age, previous criminal record (Davia y. Beason, int 
U.S. 338, 345-847) are obvious examples indicating factors which a. lite Wed 
take into consideration in determining the qualifications of voters. it Ab lity 
to read and write likewise has some relation to standards desi tied to promot 
intelligent use of the ballot. Literacy and ilfiteracy are nptitral oti rice, cregi, 
color, and sex, as reports around the world show, Kf Weal il at telligericy 
are obviously not synonymous. Illiterate people may be titel ize \ rhe fet 
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in our society where newspapers, periodicals, books, and other printed matter 
canvass and debate campaign issues, a State might conclude that only those 
who are literate should exercise the franchise. 

This is also from the Supreme Court. We say, of course, again 
that certainly States have the right to provide the qualifications ac- 
cording to residents’ age, etc., and as the Court has said, it also has the 
right to state the literacy requirements according to its standards for 
all voters within the State and Congress under the Constitution and 
these decisions of the Court certainly have no right constitutionally 
to take away that right from the States or to say that the States 
would not have the right themselves to state what these literacy 
qualifications should be in each State. 

Continuing quoting from the Court : 

Of course a literacy test, fair on its face, may be employed to perpetuate that 
discrimination which the 15th amendment was designed to uproot. No such 


influence is charged here. On the other hand, a Hteracy test may be uncon- 
stitutional on its face. (Citing Davis v. Schnell, quoted in 336 U.S. 933.) 


Further quoting: 

* * * the great discretion it [the legislation] vested in the registrar made 
clear that a literacy requirement was merely a device to make racial discrimina- 
tion easy. We cannot make the same inference here. The present requirement, 
applicable to members of all races, is that the prospective yoter “be able to 
read and write any section of the constitution of North Carolina in the English 
language.” That seems to us to be one fair way of determining whether a 
person is literate, not a calculated scheme to lay springs for the citizen. 

I maintain again that the 15th amendment provides only that there 
Will be no discrimination as to race, creed, or color, etc. It in no way 
touched on the question of the right of the States to name the quali- 
fications for its voters as long as there was no discrimination and so 
by this constitutional amendment the right of the States to name 
the qualifications of its voters remains with the State alone. 

We may summarize Lassiter v. Northampton County Board of 
Elections, supra, to affirm the principle that the application of a 
literacy test by a State as a qualification for voting is consistent with 
State power under the 14th and 17th amendments if applied to all 
voters alike, irrespective of race or color; and if such requirement is 
not unfair on its face and does not show an intent to effectuate dis- 
crimination, it is not violative of the 15th amendment. 


ARTICLE I, SECTION 4, CLAUSE 1 


We have seen from the aforementioned decisions that a State 
statute providing literacy as a qualification for voting in a Federal 
election is not only valid but actually derives its validity from article 
I, section 2, clause 1, supra, and from the 17th amendment, supra, the 
provisions of which give recognition to the fact that the States may 
set requisites for electors of the most numerous branch of the State 
legislature by adoption of these requisites for electors of U.S. Senators 


and Representatives. ; 
We come now to the effect which article I, section 4, clause 1 of the 


Constitution may have upon the question. 
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The Constitution provides in clause 1 of section 4, of article I as 


follows: 

The times, places and “manner of holding” elections for Senators and Repre- 
sentatives shall be prescribed in each State by the legislature thereof; but the 
Congress may at any time by law make or alter such regulations, except as to 
the places of choosing Senators. 

The case of Lz parte Clarke, 100 U.S, 399, decided in 1879, involved 
the constitutional power of Congress to enact a law for punishing a 
State officer of election for the violation of his duty under a State 
statute in reference to an election of a Representative to Congress. 
The Court held that Congress did have this power. This type of 
statute was considered as covering the “manner of holding” an elec- 


tion. 
The case did not involve the qualification of voters. However, 


Justice Field, in the dissenting opinion, does speak about qualifica- 


tions of voters and makes the following comment on pages 418-419: 

Quoting Justice Fields: 

* * * The power vested in Congress is to alter the regulations prescribed by 
the legislatures of the States, or to make new ones, as to the times, places and 
manner of holding the elections. Those which relate to the times and places 
will seldom require any affirmative action beyond their designation. And regu- 
lations as to the manner of holding them cannot extend beyond the designation 
of the mode in which the will of the voters shall be expressed and ascertained. 
The power does not authorize Congress to determine who shall participate in the 
election, or what shall be the qualification of voters. These are matters not 
pertaining to or involved in the manner of holding the election, and their regu- 
lation rests exclusively with the States. The only restriction upon them with 
respect to these matters is found in the provision that the electors of Representa- 
tives in Congress shall have the qualifications required for electors of the most 
numerous branch of the State legislature, and the provision relating to the 
suffrage of the colored race. And whatever regulations Congress may prescribe 
as to the manner of holding the election for Representatives must be so framed 
as to leave the election of State officers free, otherwise they cannot be main- 
tained. In one of the numbers of the Federalist, Alexander Hamilton, in de- 
fending the adoption of this clause in the Constitution, used this language: 
“Suppose an article had been introduced into the Constitution empowering the 
United States to regulate the elections for the particular States, would any man 
have hesitated to condemn it, both as an unwarrantable transposition of power, 
and as a premeditated engine for the destruction of the State governments? 
The violation of principle in this case would have required no comment.” By 
the act of Congress sustained by the Court, an interference with State elections 
is authorized almost as destructive of their control by the States as the direct 
regulation which he thought no man would hesitate to condemn. 

The views expressed derive further support from the fact. that the consti- 
tutional provision applies equally to the election of Senators, except as to the 
place of choosing them, as it does to the election of Representatives * * *, 


It is apparent from Justice Field‘s comments, that this provision of 


article I, giving Congress the power to alter such regulations of the 
times and “manner of holding elections for Senators and Representa- 


tives” does not apply to qualifications for voting. 

It would seem that if the Constitutional Convention had intended 
section 4 of article I to authorize Federal legislation concerning quali- 
fication of voters, then such intent must have been to nullify, by section 
4, the power over qualifications of voters which it had just left with the 
States in section 2 of the same article I. It is difficult to attribute such 
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amotivetothat body. Thus, since it isa “most fundamental principle 
of our constitutional jurisprudence” that “all the provisions of the 
Constitution are equally binding upon Congress” (and I quote there 
from Willoughby on the Constitution of the United States, vol. 1, 
p. 493), it must be assumed that section 4 of article I means no more 
than what it says and a pe only to the manner of holding elections, 
leaving the coverage of the qualification of electors to section 2 of said 
urticle, which leaves it to the exclusive jurisdiction of the States and 
tothe States only and not to Congress, 

Under what. authority, then, can Congress enact legislation concern- 
ing such qualifications? The answer is clear that Congress has no 
such power and to acquire it. would require a constitutional amend- 
ment, which under the Constitution there is only one way as stated 
above that the Constitution can be amended. And it. certainly cannot 
be amended by act. of Congress of the United States which is attempted 
in the present. bill before the committee today. 

In father discussing the unconstitutionality and illegality of the 
attempt. in this measure before the committee by such legislation to 
usurp the constitutional rights of the State, in making my following 
remarks IT shall make some reference to an editorial which appeared 
inthe Wall Street Journal January 30, 1962, and which later appeared 
in the Congressional Record in its entirety. The editor says that now 
he possesses an official certificnte (his voting certificate) from the 
State of New York testifying that he can read, and he goes on to 
state that New York requires every voter to be able to read the English 
language and strangers within its gates are required to show proof 
by taking a literacy test. by the New York Legislature according to the 
neéds of the people of the State of New York. Now, though, we are 
being told by a number of political leaders that it is a wicked thing 
to make a literacy test for voting. This, of course, is another fact 
in the latest. in a series of moves, all put forward in the name of “civil 
rights,” to challenge any and all requirements for voting which the 
Constitution allows the several States to establish, among them a 
literacy test. And, of course, the immediate cause of this latest attack 
on literacy requirements is the unhappy fact. that among some minority 
groups there is widespread illiteracy. Many Puerto Ricans cannot 
speak it, much less rend it. And as any Army recruiting officer can 
tell you, there are many people who can’t read their native tongue 
well enough to understand the simplest. instructions. The politicians’ 
immediate interest. is that all these add up to many potential voters 
who would be grateful to the politician who won them the voting 
privilege, regardless of whether the voter understood for whom he 
was voting or what he was voting for, or why. So, therefore, we con- 
tend that these, certainly the lawyers, know that it would be uncon- 
stitutional to deprive the States of their right to set the qualifications 
of voters of the States, and accordingly each State must determine the 
test needed for that particular State, just as it must for age, residence, 
and other requirements. 

According to all the decisions of ue Supreme Court of the United 
States which I have quoted, these literacy tests have been upheld 
numerous times by the Supreme Court as a valid requisite for voting. 
Each State must set its own standards and qualifications for voting, 
but it must be sure that those who vote can intelligently vote and can 
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east their own ballot. Certainly there is no charge here that any of 
these are discriminatory. But. it seems to us here that this is the way 
by such type of legislation as this proposed bill would provide a means 
for voting and controlling bloc votes of ignorant ones whose true 
wishes would be denied. And those people voting would not. know 
how they were voting, for whom they were voting or why. Certain 
politicians said they could control bloc votes in this manner. The 
thing, from a legal standpoint, that. is being assaulted in this peed 
measure before the committee today is the fact that responsible de- 
mocracy rests upon responsible voters; the child, the moron, the illit- 
erate, the ignorant, the man who contributes nothing to the common- 
wealth, the voice of each of these should be counted equally with the 
voice of the literate, the educated, the intelligent, and the informed, 
according to these politicians. Certainly that would not: make for 
good government. It would mean that there would be those poli- 
ticlans who could control these ballots; therefore, our forefathers 
placed in the Constitution the rights of the States to name their own 
qualifications. The Supreme Court. has wisely seen fit in all its cases 
to uphold the validity of all the literacy tests for each State so long 
as they did not discriminate according to race, creed or religion, 

It certainly gives the States the right to say that those who vote 
within the borders of the State shall be able to vote intelligently. B 
the same token it says plainly that none of those who propose such 
legislation would attack the fact that each State has the right to state 
what age a person must be before he is qualified. Following their 
argument here, why should they not. be able to pass a bill which would 
apply to all States saying that children 10 years of age could vote? 
It would make certainly as much sense as this type of legislation. And 
erhaps children 10 years of age, many of them at least could vote more 
intelligently than those who are illiterate, who cannot. understand the 
English language as it is written and who, therefore, in their voting 
would not make for good government. 

As I say again, constitutionally these qualifications are left to the 
States, the Supreme Court has upheld the validity of each State in 
these literacy tests so long as they do not discriminate. Now, society, 
certainly in this view, must be permitted to protect itself with even the 
most. rudimentary rules to make voting a privilege of those who have 
at least. an elemental understanding of, aiid nuke some contribution to, 
the society in which they are privileged to live. As FE say again, some 
of these references are to the editorial as afivenieationedl 

It would be fruitless to remind those of this persuasion that. the 
American experiment owes its success to the wisdom of those who, in 
drawing its basic Constitution, knew the dependence of democracy 
upon a responsible citizenry and wrote in many more voting restric- 
tions than we today would dream of, The reminder would not. be 
persuasive because, among those people, traditional wisdom is hooted 
at. 

They all want the ignorant to vote. They might as well say that 
the children shall vote, that anyone can vote; tharstore if there are 
restrictions placed on voting, these literacy tests I say again have been 
upheld by the Supreme Court on all oveasions. 

Another requisite for voting which is guaranteed the States by the 
Constitution is the requirement of residence for a certain length of 
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time. This is not being attacked, yet. However, Iam sure that if the 
forces behind this proposed bill are successful in this endeavor, they 
will be knocking at the Senate door to do away with residency and 
other State-imposed prerequisites to voting. Indeed, they will prob- 
ably want to sear the decks of all prerequisites to voting and allow 
anyone to vote regardless of how unqualified they are to judge the 
issues and regardless of how unable they are to reason right from 
‘wrong. The reason for the residence requirement is the reason that 
even If a person is literate and well educated that certainly he is not in 
i. position to cast. a ballot. in a locality nnless he'has been there a sufii- 
cient time to understand the issues. Then why would it be proper not 
to have the States establish adequate literacy tests to be sure that. those 
who vote know for whom they are voting and why they are voting. 
That again, I say. is why the Constitution guarantees the right of the 
States to set the qualifications, among them age, residence, and literacy, 
which have all been upheld by the Supreme Court. And as the editor 
in the Wall Street. Journal said, to cast a ballot is a proud thing, and 
as a nation we ought to work hard to make the best. government pos- 
sible for all. But the way to do it is to lift up the underprivileged 
and not to heed those who would debase the privilege. 

For the reason that the Constitution guarantees that each State 
deciding according to its own needs legislates the necessary age, resi- 
dence requirements and necessary prohibitions for those who have 
been convicted of certain crimes, it nnust. then necessarily follow that 
each State according to its own needs is guaranteed under the Con- 
stitution and must set. its literacy requirements, so long as it applies 
to all citizens of the State alike. The proponents of this bill do not 
contend there is any distinction between the rights of States to pro- 
vide age and residence requirements, nor do they contend that Con- 
gress could pass a uniform age and residence voting bill. What is the 
clifference ? 

Also, we know that it is elementary that any rights not reserved 
to the Federal Government are left to the States. In this instance 
we go further because voting qualifications for States are guaranteed 
to the States by the Constitution; and, therefore, the rights can only 
be taken away from the States by constitutional amendment and not 
by act of Congress as is proposed here today. 

The argument that the term “manner” is a source of authority for 
the provision in the bill is thus found to be without substance. There 
is a clear distinction in the Constitution as between power to regulate 
the manner of holding Federal elections and regulation of the qualifi- 
cations requisite for voting at such elections. The one authority is 
found in article I, section 4, clause 1, and is separately allocated from 
article I, section 2, clause 1, and from the 17th amendment. “Man- 
ner” refers to the mode of voting. The method by which eligible or 
qualified voters’ choices are expressed and determined. 

The difference between the power to regulate the “manner” of 
Federal elections and the qualifications of voters thereat is as wide as 
the difference between determining “how” and “who.” By no stretch 
of the imagination can the “how” of voting be deemed to encompass 
the “who.” 

All of the Supreme Court opinions which the Court interfered in 
elections dealt with fraud, corruption, and preventing someone quali- 
fied from voting. In fact, the most extreme definition of the scope 
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of the power to regulate the manner of holding Federal elections, 
that pronounced in /’a parte Niebold in 1880 did not include extension 
of the authority over voters’ qe ens The Court (p. 396) in 
discussing the scope of power that Congress might exercise if it were, 
under article I, section 4, to assume the entire control and regulation 
of the election of Representatives, stated : 

This would necessarily involve the appointment of places for holding the polls, 


the times of voting, and the officials for holding the election; it would require 
the regulation of the duties to be performed, the custody of the ballots, the 


mode of ascertaining the results, etc. 

T have cited several cases in which the Court interfered with refer- 
ence to the “manner” of holding elections. I have cited numerous 
cases, including one as recent as 1959, showing that the Court has 
always upheld the right of the States to determine voter qualifications, 
and in both lines of cases, those on the “manner” and those dealing 
with qualifications, the Court has always distinguished between the 
“manner” of holding elections and the qualifications of voters and has 
said in all of these decisions that while the manner of holding elec- 
tions may be determined by an arm of the Federal Government, that 
the qualifications of the voters, according to the Constitution, rest 
solely and exclusively with the States. 

The strength of our system is rooted in a balanced, divided, and 
limited government, and thus far the States, according to the Con- 
stitution of the United States and sanctioned by the Supreme Court, 
have exercised their power to determine voter qualifications on a non- 
discriminatory basis. in accordance with the wishes of their own citi- 
zens, not as directed from Washington. These qualifications have 
served for electors of Representatives and Senators as well. 

This method of prescribing qualifications was an essential element 
of our original conception of a balanced, divided, and limited govern- 
ment. The same principles guide us today. But if the balance of 
the system is weakened, the division erased, and the limitation (pro- 
vided for in the Constitution) on the National Government removed, 
the necessity of reliance on persuasion and compromise is also mini- 
ee and can easily be replaced by reliance on other agents such as 

orce. 
Proponents of this bill say that action by means of a statute is all that 
is necessary to achieve what is really general regulation over voter qual- 
ifications, Yet, most of these same Senatots in 1960 voted to appt 
a constitutional amendment. prohibiting the imposition of a poll tax 
as a condition for voting in Federal elections. A poll tax determines 
eligibility to vote, It. is a voter qualification factor just like a literacy 
test. How is it then true that. those who now assert that voter quali- 
fications can be regulated by Con by statute were of the opinion 
2 years ago that the proper vehicle for this was a constitutional 
amendment? Because of the clear constitutional question presented 
the only proper course then to follow is the procedure of constitutional 
amendment. in establishing uniform literacy requirements for Federal 
elections. While I must admit it would be legal to establish a so- 
called uniform Federal literacy requirement for voting by enacting 
a constitutional amendment to this effect, I say it not only would be 
wrong, but. it would be clearly contradictory to the original under- 
standing reached by the various States when they adopted the 


Constitution. 
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It should be remembered that many States hesitated some time 
before they ratified the Constitution. The reason was because they 
felt. the Constitution did not guarantee strongly enough these rights 
to the States and did not. guarantee enough rights to the individual 
States. We should not iow justify this hesitancy by destroying what 
was guaranteed in the Constitution. 

As T have pointed out, the very men who wrote the Constitution 
and who urecd the confederation of the various States, insisted that 
the individual States retain the right. to establish voting prerequisites 
and insisted too that. the Federal Government. be excluded from these 
rights by the Constitution. Therefore, any attempt to take away this 
right from the States either by constitutional amendment. or by this 
legislative ravishing process would not. be extending any freedom to 
any citizen of our land, but. to the contrary would be giving another 
control over our people by distant, cold Federal regulation. 

Another foundation block of our republic will have been removed 
und the erosive process conducive to the destruction of our democracy 
will be stimulated. I earnestly request. that each member of this 
subcommittee think hard and long on this matter before they decide 
this issue. I ask them to read and study the pages of history and the 
Court. decisions and the reason which makes it legally prohibitive to 
take this power away from our States. 

Senator Ervin. Counsel may call the witness. 

Mr. Creecn. Thank vou. Mr. Chairman. The next witness this 
morning is the Honorable Jacob K. Javits, a U.S. Senator from New 


York. Senator Javits. 


STATEMENT OF HON. JACOB K. JAVITS, A U.S. SENATOR FROM THE 
STATE OF NEW YORK 


Senator Javits. Mr. Chairman, I appreciate very much the op- 
pony toappear here. I appear in support. of the bills which are 
efore this committee, primarily my own bill, S. £80, the administra- 
tion bill, S. 2750. The subcommittee also has before it the bill intro- 
duced by my distinguished colleague from New York, Senator Keat- 
ing, 8. 2979, which is part of a. package of bills introduced on March 
13, 1962, of which I am also a sponsor. 

All of these bills, Mr. Chairman, are essentially designed for the 
same purpose, to eliminate the abuses of unreasonable literacy tests 
by setting a uniform maximum and objective standard of a sixth 
grade education as a conclusive literacy test for voting. I heard the 
Chair’s very interesting statement with respect to the present. avail- 
ability of remedies, and I think it perhaps might sum up my own view 
if I stated preliminarily why I think this legislation is necessary. 

I believe that the Congress has the power where it finds a wide- 
spread abuse, notwithstanding the existance of other legislation in the 
field, to legislate in order to bring about an end to that abuse. I be- 
lieve that even though remedies presently exist, the Congress may de- 
cide that the abuse persists despite the present. remedies, and that 
therefore some other means of dealing with the abuse must. be enacted 
into the law. It is my belief that if that means of dealing with the 
abuse is itself within the Constitution, then the Congress is in no 
way inhibited from enacting it into law. There is often more than 
one remedy for a particular problem which the Government faces. 
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It is illustrated in this case, because there now is a criminal remedy 
and a civil remedy, which are adequate as far as they go. But if 
the Congress finds, and I believe it must find, that the abuse is so 
widespread that. it cannot be brought under control within the proxi- 
mate time which the public interest requires, except by an across-the- - 
board test of this character, then I think the Congress has the right 
to develop and to enact a single and conclusive way in which to deal 
with this problem. 

Mr. Chairman, as is well known, I have long advocated abolition by 
Federal legislation of abuses of the voting right, such as the misuse 
of literacy tests. The case for the elimination of literacy require- 
ments which are capable of abuse by legislation rather than by consti- 
tutional amendment is clear to me, Of course, we are presently en- 
gaged on the floor of the Senate in a somewhat parallel problem in 
respect of poll taxes, As the subcommittee knows, I shall be pressing 
for a statutory substitute for the anti-poll-tax constitutional amend- 
ment now on the Senate floor. . My position with respect to literacy 
test legislation is that it, too, can be done by statute. 

I might point. out, Mr. Chairman that in his testimony recently 
before a subcommittee of the House of Representatives, the Attorney 
General of the United States stated that in his opinion legislation 
outlawing literacy tests would be constitutional. I think it: 1s rather 
significant that. those who believe that unreasonable literacy tests 
are a problem which must be dealt with, seem to agree that. legislation 
dealing with them would be constitutional. 

Now, Mr. Chairman, the constitutional basis for the literacy test. 
bills is, I think, straightforward. Based upon the authoritative 
findings of the U.S. Civil Rights Commission that literacy tests have 
been used in certain States as a means to deprive citizens of a votin 
right. which the Constitution and its amendments make it. a Federa 
responsibility to protect, the Congress may adopt legislation reason- 
ably adapted to end such deprivation. 

Mr. Chairman, I think here: too, we begin with another premise 
which really seems to be accepted almost universally, whatever may be 
argued about other aspects of equal opportunity. It seems to have 
been accepted in the 1957 Civil Rights Act and in the 1960 Civil 
Rights Act, that. the voting right. is a right which the country over- 
whelmingly feels must be preserved and protected and insured. And 
the findings of the U.S. Civil Rights Commission on this subject it 
seems to me are so dramatic as to be a real shock to the conscience of 
the country. I deeply believe that. the emphasis upon legislation in 
this field is a response to that feeling on the part. of the country. 

When the U.S. Civil Rights Commission—and this includes mem- 
bers from the South, as well as members from the North, whatever 
may be their social systems—can say unanimously that it has found 
a widespread denial by the use of discriminatory means of the right 
to vote in 100 counties in 8 Southern States—which statement. is made 
at page 135 of the findings of the U.S. Civil Rights Commission on 
voting—then I think the country has a right to be affronted and to 
be shocked and to see that we adopt measures which are reasonably 
designed to deal with that situation. 

Now, article I, section 2, and the 17th amendment of the Constitu- 
tion permit the States to set the qualifications for electors of Members 
of Congress. But, Mr. Chairman, and this constantly intrudes in 
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these legal discussions, we must remember that since those articles 
of the Constitution were made our supreme law, they have nonethe- 
less been supplemented by amendments—in this case the 14th, the 
15th, and the 19th—which also rank on a par with the original provi- 
sions of the Constitution itself. In Ev parte Yarbrough (110 US. 
651, 664), as early as 1884, the Supreme Court made it very clear that 
the 15th amendment is, to use the words of the Court, a— 

limitation on the power of the States in the exercise of their rights to prescribe 
the qualifications of voters in their own elections. 

Now, this we caninot ever forget. So often these arguments proceed 
a the theory that. these amendments were not passed. The rights 
of the States in respect of what is given them in the Constitution was 
limited by the 15th amendment, and the Congress was explicitly 

iven the power to implement that limitation with appropriate legis- 
ation. This is the hard-rock basis upon which this legislation in 
my opinion must stand. 

I don’t think that you have any other considerations here, funda- 
mentally, but that the Congress has a right to find, from a body of 
evidence which is before it—and we find a fact every time we pass a 
law; if we didn’t find facts we wouldn’t pass any law—that the 15th 
amendment is being violated through the use of literacy tests, and 
therefore we have the right to enact reasonable legislation in order 
to deal with that widespread violation. I believe setting a standard 
of a sixth grade education is reasonable. 

There are many cases to support this position, not only where the 
court has found as a fact discrimination on account of race or color 
in violation of the 15th amendment (Guinn v. United States, 238 US. 
347 (1915) ; Smith v. Alloright, 321 U.S. 649 (1944) ; Davis v. Schnell, 
81 F. Sup. 872 (S.D. 91a. (1949), aff'd 336 U.S. 933)), but also, in 
dicta where such discrimination has not been charged and has not been 
found to be n fact. (Lassiter v. Northampton Election Board, 360 
U.S. 45, 58 (1959) and Breedlove v. Suttles, 302 U.S. 277, 283 (1937 ) 
I will not. go into all these cases with the committee, which is well able 
to study them itself, except to refer to the Lassiter case, the Supreme 
Court’s latest decision on the subject, which restated once again the 
proposition which I think is elémentary law now—and I quote from 
the court’s decision—“Of course a literacy test, fair on its face, ma 
be employed to perpetuate that discrimination which the 15th amend- 
ment was designed to uproot.” Clearly, therefore, when the Con- 
gress finds that there is such discrimination in the use of literacy tests, 
many of which may be fair on their faces, then the Congress has the 
right to pass legislation in order to prevent that discrimination from 
taking place. 

Now, Mr. Chairman, the U.S. Civil Rights Commission’s finding, 
among others, was, and I quote from page 137, that “a common tech- 
ane of discriminating against would-be voters on racial grounds in- 
volves the discriminatory application of legal qualifications for voters. 
Among the qualifications used in this fashion are requirements that & 
voter be able to rend and write, that he be able to give a satisfactory 
interpretation of the Constitution, that he be able to calculate his age to 
the day, and that he be of ‘good character’.” 

Some of the examples of the discriminatory denial of the right to 
vote, as testified to before the Commission, are almost an insult to any- 


© bet st Doet ey 


LITERACY TESTS AND VOTER REQUIREMENTS 49 


vne's intelligence, educated or not. Some of them, for a Wie are 
as ridiculous as 2 misspelling of the word “October,” where the wit- 
ness said the applicant for the right to vote spelled it “O-C-T-O-M- 
B-E-R,” instead of the proper way. And some tests go to the other 
end of the spectrum and require applicants to qualify to vote by doing 
what we are trying to do, many of us lawyers of great experience, by 
defining what particular clauses in the Constitution mean. I doubt 
very much that any one of us would be able to pass such a test to the 
satisfaction of some of the others of us, as evidenced from the debates 
which are taking place on the floor of the Senate, and indeed in this 
subcommittee. 

And so the Commission unanimously recommended, and I empha- 
size the word “unanimously,” that “Congress enacted legislation pro- 
viding that in all elections in which, under State law, a literacy test, 
an understanding or interpretation test, or an educational test is ad- 
ministered to determine the qualia of voters, it shall be sufli- 
cient for qualification that the elector have completed at least six 
grades of formal education,” and the intent and purport of these bills 
1s precieety tothat effect. 

he proposed use of the statutory route to eliminate abuses by set 

ting this standard and objective test is a proper exercise of Congress’ 
power, particularly in view of the Commission's conclusion that coun- 
ty-by-county litigation under existing law by the Department of Jus- 
tice, no matter how vigorous, is too “time-consuming, expensive and 
difficult” to be adequate. The Attorney General confirmed this find- 
ing from his own experience before a subcommittee of the other body 
a week ago. 

Congress has, we learn from United States v. Classic (318 U.S. 299, 
320 (1941) ), a wide discretion in the means which it will use to safe- 
guard the right to vote. Consequently it has the power to accept the 
unanimous recommendation of the Civil Rights Commission, and to 
legislate the sixth-grade standard, the means which the Commission 
has prescribed. 

I don’t think, Mr. Chairman, that it would advance the matter par- 
ticularly to discuss the individual bills and their individual provi- 
sions. 

However, one of the bills, S. 2979, has a unique provision with respect 
to qualification in the Spanish language, which merits comment. 

Mr. Chairman, I favor the bills, with that provision in it, because 
T believe that there are so many media in the area in which those who 
speak the Spanish language are concentrated in New York City, from 
which I come and which Senator Keating also represents, that they 
can get adequate information to enable them to be qualified voters 
on that basis. The fact that New York law does not now allow people 
to vote if they can qualify only in the Spanish language is an inter- 
esting point, but does not in my opinion change the situation before us. 

Now, if the proposed test is to be a universally applicable standard, 
I believe there are so many inducements for our Spanish-speaking 
people in the United States to learn English that they will earn it 
soon enough anyhow. And I have no impatience on that score. If 
they are competent to judge what they are voting for, whether in the 
English or Spanish language, then they ought to be permitted to vote, 
and the reforms should apply to us in New York, just as it applies 
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to every other place in the United States. I am perfectly satistied as 
to that. 

And finally, one other point should be mentioned, Mr. Chairman, 
and that is other or not this statute should be applicable to State as 
well ns Federal elections. 

It seems to me that there again the 15th amendment. is the con- 
_.troHing law. The 15th amendment requires that there be no denial 

of the right to vote in any election on ‘ounds of race or color, the 
grounds on which the U.S. Civil Rights Commission finds that literacy 
tests, as they are administered, effect. a denial of the right to vote. 
And therefore I believe that the protection of that right to vote, which 
the 15th amendment permits us to give, should be protection of the 
entire right to vote, 

In addition, as we all know, Mr. Chairman, it is extremely imprac- 
tical to consider separately elections for Federal and State officials. 
Hence it is more desirable, when the Congress is dealing with this sub- 
ject, that. it deal with it on an across-the-board basis. Should cireum- 
stances compel us to legislate only with respect to the election of 
Federal officials, I have little doubt that inet leallty will dictate that 
the same rule be applied to elections generally, once the Congress acts 
in this field and its action is sustained as constitutional. 

Hence I feel that. on practical grounds, whether the legislation in 
terms applies only to Federal officials, or whethor it does not. it 
shall come to the same end point. And so we might just. as well deal 
with the matter in a realistic and practical way in the first instance. 

Mr. Chairman, I would like to conclude by saying that it would 
indeed be refreshing for our Nation if, notwithstanding the experi- 
ences of the past, the Judiciary Committee should report out a civil 
rights bill without. being ordered by the Senate to do so. This is a 
inatter which has been discussed and qonailered in great detail. It 
is a matter in which lawyers ean finally make up their minds and 
vote; and this coniimittee has fine lawyers on it. I hope very much 
tha buat op yortunity will be afforded and that on the floor of the 
Senate in April, instead of bringing this matter up in some way 
other than the nornial route of a report from a committee. Since 
we know it will be brought. up anyhow, we may have the benefit of 
the considered judgment. of the committee, with a majority and a 
minority report made, by Senators who are voting yea or nay, and 
that the Senate may then have the refreshing experience of proceeding 
in the usual way, with a report of the Judiciary Committee upon 
this measure. 


Thank you, Mr. Chairman. 
Mr. Crrecn. Senator, in your statement. you have said you feel that 


the legislation is necessary, and you have alluded to the provisions 
of the 15th amendment. ‘I wonder, sir, if you feel there are other 
sections of the Constitution which are relevant to the support of your 
measure. | 

Senator Javits. Yes, there is no question about the fact that there 
are other elements of the Constitution which are relevant—whether it 
is equal protection of the laws in the 14th amendment, or the guarantee 
of a republican form of government in article II, section 4, or even 
the times, places and manners of holding elections, in article I, 


section 4, ' 
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But for myself, as a lawyer, I always prefer to base my case upon 
what is the strongest basis for it. And the 15th amendment in this 
case, in view of the findings of the U.S. Civil Rights Commission, is 
so strong a ground for such legislation, that I prefer to base the 
cxse on that. 

Mr. Creecn. Now, sir, the late James G. Blaine, former Senator 
and former Speaker of the House of Representatives, was a Member 
of Congress at the time that the 15th amendment was passed. He has 
said that the amendment—I am quoting— 

did not attempt to declare affirmatively that the Negro should be endowed 
with the elective franchise, but it did what was tantamount in forbidding to 
the United States, or to any State, the power to deny or to abridge the right to 
vote on account of race, color, or previous condition of servitude. States that 
should adopt an educational test or appropriate qualification might still ex- 
clude a vast majority of Negroes from the polls. But they would, at the 
same time, exelude all white men who could not comply with the test that 
excluded the Negro. In short, suffrage by the 15th amendment was made im- 
partial, but not necessarily universal, to male citizens above the age of 21 


years, — 
I wonder, sir, if you would care to comment upon that statement. 


Senator Javits. I think that statement—though that need not be 
the controlling authority—is quite consistent with everything I have 
said here so far today. 

By basing my own position upon the 15th amendment, I must. ii- 
clude in the statement of that position the finding, which has now been 
made, documented by very complete evidence, by the U.S. Civil Rights 
Commission, that literacy tests are in fact used to discriminate against 
Negro voters. And based upon that finding, we have a right to adopt 
legislation reasonably calculated to deal with the factual situation 
which has been found. So I think that. if Mr. Blaine was sitting in- 
my place, I think he could be perfectly consistent. with everything he 
said while advocating the position which I advocate. 

I would like to emphasize this, too, at. this moment, if I may: this 
is nothing unique to me. I am no particular champion in this field. 
There ure men in this Senate who have been at it as long or longer. 
And I wish in my testimony to include them—Senator Keating, who 
is here, himself sponsors one of the bills and is a leading champion in 
this field. | 

So in stating what I do, though I state it in the first person singu- 
lar, I don’t wish to give any intimation that this is any private cam- 
paign of mine, or that I have any special and unique knowledge or 

osition in it. But I am trying to state what I, as a lawyer, and asa 
enator, consider to be the situation in which we find ourselves as to 
the applicability of this legislation. 

Mr. Creecu. Senator, Prof. Morton Gitelman, professor of consti- 
tutional law at the University of Denver, has reviewed the bills pend- 
ing before the subcommittee, and he has informed the subcommittee 
that. the 15th amendment. is not. broad enough to cover literacy tests, 
since citizens are not. being denied the right to vote on the basis of race 
or color, but: rather because they are illiterate. Now, he says that your 
bill, S. 480, can rest only on the 14th amendment, and this is tenuous, 
he says, because the right. to vote is not.a privilege or immunity under 
the 14th amendment, and it is not a right peculiar to U.S. citizenship. 

Would you care to comment upon these statements ? 
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Senator Javits. Well, it seems to me that the strongest basis for my 
bill, and the strongest basis for these other bills, is confirmed by the 
language I have quoted from the Lassiter case, that under the 15th 
amendment the Congress has the power to look and to legislate behind 
a literacy test which may be fair on its face. So that while I respect 
the professor’s views, this is a view with which I don’t have to agree. 
pee he thinks legislation must be premised on some other consti- 
tutional base, I prefer to premise it on this base of the 15th amendment, 
where I think it is more apposite especially because of the sustaining 
effect, as I see it, of the Lasszter case. 

Mr. Creecu. Sir, one of the criticisms of S. 480 which the subcom- 
mittee has received is that the Supreme Court has gone so far as to 
hold that primaries, in which one political party dominates, are tanta- 
mount to a Federal election if a Federal post is involved. 

In view of the fact that S, 480 is not limited in application to pri- 
maries where the election of a Federal officer is involved, but extends 
to all State elections, how would you answer this objection ? 

Senator Javits. Well, I think there are two answers to it. One is, 
of course, that the 15th amendment. applies to the right to vote in all 
elections, and that this is a right over which, if the States have sur- 
rendered some power to the Federal Government, which is not re- 
served to them under article I, because it is covered by the 15th amend- 
ment. And second, I would like to cite the authority of Gomillion v. 
Lightfoot, the Tuskegee gerrymander case, in which the Supreme 
Court said, and I quote from the opinion: 

When a State exercises power wholly within the domain of: State interest, it 


is insulated from Federal judicial review. But such insulation is not carried 
over when State power is used as an instrument for circumventing a federally 


protected right. 

I believe that we are justified in legislating for all elections upon 
the two bases which I have stated : The 15th amendment is not limited 
to Federal elections; and, as stated by the Supreme Court in the Go- 
million case, State is not insulated from Federal power when it uses 
its power as an instrument for circumventing a federally protected 
right. And that federally protected right is*the right to vote with- 
out being discriminated against or excluded from voting because of 
race or color. The findings of the U.S. Civil Rights Commission dem- 
onstrate that that is happening. So we have a right to legislate 
against it. 

Mr. Creecu. Now, sir, if Congress may sient relative to a State 
election respecting literacy requirements in that State, may Congress 
also legislate respecting age requirements, or residency requirements? 

Senator Javits. I think that Congress couldn’t legislate at all in the 
voting field as to literacy or any other qualification in the absence of 
the factual basis which I have described. But if the Congress found 
as a fact, and the Court sustained that finding, that there is an actual 
violation of the 14th, 15th, or 19th amendments through the use of 
any of these techniques of State power, then I think the States have 
surrendered to the Federal Government the power to legislate in that 
field by virtue of the fact that the 15th amendment stands on a par 
with every other provision of the Constitution. I think this is a very 
important point. There is always inherent in this debate the idea 
that the amendments to the Constitution can either be forgotten or 
that, having been adopted later, they have some different standing, 
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and are not the inspired creature of the Foundin ba yitn I will 
yield to no one in my reverence for the inpined thin ing of the Found- 
ing Fathers, but they didn’t live in our age. That is why we are still 
adopting amendments. I am sure a number of Senators will be irgu. 
ing on the floor this afternoon very intensively that we need to adopt 
even more amendments than we have now. And these amendments 
when adopted will rank in every way—this was one of the elements o 
the in, \ired genius of the Founding Fathers—as if they had been part 
of the criginal Constitution. And that is what I am arguing. 

Mr. Creecn. Sir, how would your bill be enforced with regard to 
the sixth grade education? By the ap licant satisfying the registrar 
that he has a sixth grade education? Would the burden rest upon the 
individual ? 

Senator Javits. I would say that if the registrar challenged the ap- 
plicant, he would have to produce a certificate showing the com- 
pletion of a sixth primary grade in a school accredited by any State 
or by the District of Columbia. And the virtue of that test, as I see 
it—and it is not merely my test, it is now also that of the U.S. Civil 
Rights Commission—is its simplicity, and the fact that it therefore 
is more readily susceptible of actionable proof than is the present 
effort.to proven discriminatory use of the State test. 

Senator Ervin. If Congress can pass a statute saying that the pos- 
session of a sixth grade education can be taken to mean that a person 
can read and write, why couldn’t Congress just. pass a law and say 
it is conclusively presumed that everybody has a sixth grade education ? 

Senator Javits. Well, I don’t. think they could, Senator Ervin, be- 
cause our courts would not accept that finding as having any valid 
basis, and I think they would hold such an exercise of the congres- 
sional power as beyond congressional authority. 

I would like to point. out, in reference to what the Chair is saying 
and to what the Chair said a little while ago about findings of fact, 
that. certainly the Supreme Court can pass on all these matters. It 
can accept the findings of fact of the Congress, It certainly has in 
many cases demonstrated that. it gives them very great weight. But 
it is not concluded by them. 

It seems to me that you see that every day in the courts. There are 
Nee ualitative judgments. The petit jury which passes on 
whether the defendant used reasonable care in driving his automobile 
down Main Street is passing upon a complex question. In the ab- 
sence of such a finding there would be no jurisdiction, no right to 
award damages. And it isthe same with us, 

It seems to me this is inherent in our function. We are passing 
legislation based upon a condition of fact. If we are being arbitrary 
or capricious, if we have absolutely no foundation in fact, then the 
bh Sa Judiciary has power to crush our autocratic action just 
as effectively as to sustain us where we are adapting a measure reason- 
ably adjusted to meet a set of facts which we have found, as part of 
our legislation. 

Senator Ervin. That raises an interesting question. There is a 
finding of fact here that literacy tests have been used extensively as a 
device for arbitrarily and unreaso::ably denying the right to vote to 
otherwise qualified persons on the grounds of race or color. 
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Now, I believe you stated that the Civil Rights Commission reported 
that it has been so used in 100 counties, approximately. 

The Library of Congress informs me there are 3,071 counties. 
Would the election officials in the other 2,971 counties be allowed to 
say there is not any truth in this, and that, therefore, they can apply 
their State literacy test? 

Senator Javits. I think the election officials would be bound by the 
law, when the.law was passed. We pass many, many laws which are 
applicable to a situation which is not necessarily the situation every- 
where in the United States, provided that it has an applicability de- 
serving of congressional action. The word “extensively” is used, 
which I think is an accurate description for the situation which exists 
in these 100 counties. Therefore, since the report describes them as 
stretching across eight States, we have as much right to pass such a law 

as we would have to pass a law to appar a compact between the 
States of New York, New Jersey, and Connecticut about the New 
Haven Railroad, or the water supply, or any one of a dozen matters, 
which we do, or to pass laws as we often do, which affect a creek in a 
particular place or a small river running between only two States. 

I don’t see that the fact that a measure does not have universal 
applicability to every single county in the United States makes it an 
invalid exercise of our power, 

Senator Ervin. Well, I infer that in your opinion this recitation in 
the preamble would not be subject to contradiction in the 2,971 coun- 
ties in which it would not be true. 

Senator Javits. I don’t quite know what the chairman means by 
“contradicted.” The law would be universally applicable to all of 

‘those counties. 

It could be argued before the courts that there was no factual basis 
for our enactment of this legislation, and that argument will un- 
doubtedly be made which my colleague is making that the factual 
basis which is established in 100 counties is not adequate to justify 
our enactment of a general law. 

It is my opinion as a Senator, and I shall therefore vote “aye” on 
this bill, that this argument is not an adequate one and that the diffi- 
culty is widespread enough, and I emphasize the word “enough,” to 
justify legislation by the Congress. 

Senator Ervin. Well, I am just asking you for the interpretation 
of your bill. What I am trying to find out—is it your position that 
your bill, ia el construed, would deny to State election officials ina 
State which has not given any offense, the power to deny the truth 
of this factual finding. | 

Senator Javits. It would not deny him the power to deny the truth. 
It would only deny him the power to violate the law. 

Senator Ervin. What I am getting at is this. Would it deny him 
the power to introduce evidence in a suit brought in the cause of this 
bill—to =) that the factual assertions in the preamble are not true in 


that State 


Senator Javits. He could introduce all the evidence he wanted in , 


the effort to invalidate the law. But if the law was sustained, he 
would be bound by it, whatever may have been the condition in his 


county. 
Senator Ervin. Well, I may be a little confused, but that still 


doesn’t answer my question. 


’ 


ie 
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My question is whether under this congressional finding—that there 
have been violations of the 15th amendment in certain areas whether 
a State could say “We are not covered by this act, because that has not 
occurred in this State.” Or would this be a conclusive presumption 
that would bind all the 3,071 counties of the United States. 

Senator Javirs. The finding is not an operative part of the law 
and is not required to be. It fas no operative effect. This operative 
part of the law would be binding throughout the United States, 
whatever might be the position of a particular county. There would 
be nothing in the law which would prevent anybody from trying to 
prove that it wasn’t so in their county. And if that would overturn 
the law, then of course no one would be bound. But if it failed to 
overturn the law, everyone would be bound. 

Senator Ervin. In other words, the only operative part of the law 
in your bill, as I construe it, is section 2. 

Senator Javits. That is correct. Section 2 is the operative part 
of the law as far as its effect upon State authorities is concerned. 
The finding of fact is the basis for the action by the Congress which, 
under the decided cases, is an aid to the courts in determining the 
reasonableness with which the Congress acted in dealing with an abuse 
which it found. 

I might tell the Senator that even in the absence of the eneaiges 
as I think the Senator knows, the court could sustain a statute 
taking judicial notice of a state of facts in-the Nation. It wouldn't 
need these findings. But the findings are helpful in showing to the 
court the basis upon which the Congress acted. The aay are not 
the operative part of the law in determining which State officials and 
individuals are affected. 

Senator Ervin. Well, then, you contend that section 2 of your 
bill, i eke by the Congress, would be valid even without the 
preamble . 

Senator Javirs. Its validity could be sustained even without the 
preamble. But the preamble is in my opinion important as spelling 
out the basis for our action and therefore helping in the ultimate 
decision as to the validity of our action. I think it is a helpful and 
useful thing, and I hope very much that whatever bill is finally re- 

bi out retains a recital of the facts upon which the legislation is 

ased, | 

‘ert gel Keatine. Mr. Chairman, would the Senator yield on that 
point. 

Is there anything unusual about passing Federal legislation which 
actually has its operative effect in only a few of our States 

Senator Javits. Not at all. : 

' Senator Keatina. One item that comes to my mind offhand is the 
support for cotton. That is only applicable in a few States, but it 
is a national law, that we give a subsidy to support cotton. Now, 
you and I in New York don’t grow cotton. But it is somewhat sim- 
ilar to this situation—which applies only to a relatively small num- 
ber of States, but in which the Federal Government has a valid in- 
terest, and authorized to legislate. | 

Senator Javits. Well, there is no question about the fact the Sen- 
ator has chosen an item which is uniquely illustrative, because it goes 
to the area from which the very argument emanates that we are legis- 
lating in a specialized way. —* | 
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Senator Ervin. But your law would not apply to any particular 
region. It would apply to every one of the 171,840 voting precincts in 
the 50 States. . 

Senator Javrrs. Well so would the support price for cotton. It 
+e not inconceivable that we could grow cotton in New York if we 
wanted to create the physical conditions for it, and that cotton would 
be covered by the same lations by which it is covered in Missis- 
sippi. And that is what I am sure my colleague implied. 

o the mere fact that it does not happen in the other counties does 
not mean it might not happen. 

Senator Ervin. But, Senator, if your bill should be enacted into 
law, and be sustained, it would be binding upon the 50 States, in all 
of their 17 1,840 voting precincts, and they could not use any test for 
literacy except the test of whether one has completed a sixth grade 
education. 

Senator Javrrs. I must differ with my colleague there. They could 
use any test they pleased, but they couldn’t stig ere voter, whether 
he passed or failed those tests, whatever they may be, if he produced 


a sixth grade education certificate. 
Senator Ervin. And that would apply to everyone of the 171,840 


voting precincts. 

Senator Javrrs. Exactly, and it should. That is the purpose of this. 
legislation. 

Senator Jounston. Mr. Chairman. Senator Javits in your bill I 


think you are regulating qualifications of » voter, isn’t that true? 
Senator Javits. Yes, I think that isa fair statement. 

__ Senator Jounston. Well how do you get around article I, section 2, 

clause 1 of the Constitution, which reads as follows: 

The House of Representatives shall be composed of Members chosen every 
second year by the people of the several States, and the electors in each State 
shall have the qualification requisite for electors of the most numerous branches 
of the State legislature. 

They have different and various and ore | statements. How do 
you get around that section of the Constitution 

Senator Javits. I might tell my colleague that we don’t get around 
itall all. It is not necessary to get around it. All we dois add to the 
16th amendment. When you add the 15th amendment to what the 
Senator has read you come fully within the ambit and purview of & 
whole list of cases, beginning with ew parte Yarbrough, decided in 


1884, which states: 


The 15th amendment of the Constitution, by its limitation on the power of 
the States in the exercise of their right to prescribe the qualifications of voters 
in their own elections, and by its limitation of the power of the United States 
over that subject, clearly shows that the right of suffrage was considered to be 
of supreme importance to the National Government and was not intended to be 
left within the exclusive control of the States. (110 U.S. at 664.) — 

_ Senator JOHNSTON. The Senator doesn’t quote that case for author- 
ity, does he—the Yarbrough case? If he does I think you are on 
mighty thin ice. sida, a8 

nator Javits. The Senator is quoting Yarbrou hand a whole list 
of cases, ending with Lassiter v. Northampton Election Board, 360 
U.S. 45, 58, 1959, to establish the proposition that the section which 
the Senator has read doeg not stand by itself but must be read with the 
15th amendment to the Constitution. 
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Senator Jounsron. Doesn't that case, though, even bring out that 
i doesn’t deny any State to lay down the rules for the qualifications 
of a voter. 

Senator Javirs, T do not believe, sir, that this legislation denies 
that, or that the 15th amendment denies it. 

Senator Jounston. I mean that case. It does lay that down, in 
my opinion. 

Senator Javits, I am not arguing for that position. I am arguing 
for the position——— 

Senator Jounsron. But doesn’t that case lay down—the Supreme 
Court ruling in that. case you have cited, the Yarbrough case. 

Senator Javrrs. The Supreme Court lays down the rule in the 
Yarbrough case that the States may, subject to the power of the 
Federal Government to implement and enforce the 15th amendment, 
establish the qualifications of voters. 

Senator Jounsron. But it regulates all the way through. It con- 
fines it to manner, doesn’t it. It doesn’t confine it to who. 

Senator Javirs. No, sir, ] am sorry, I cannot agree. The 15th amend- 
ment allows us, in the Federal Establishment, to deal with the qualifi- 
cations of voters. And the courts have held that time and again. 

Senator Jounston. The qualifications of the voters only so long 
as it doesn’t interfere and discriminate against anyone. 

Senator Javirs. Exactly right. And the basis of this legislation 
is that there is a pattern of discrimination, and therefore the legisla- 
tion is necessary. 

Senator Jounston. That is where I differ with you. For most 
of the States, they lay down general rules for everybody, whether the 
are white, colored, or whatever creed or organization. They are all 
the same. 

How do you discriminate then against anyone? 

Senator Javits. Well, the finding of fact, sir, and the decision in 
the Lassiter case make it clear that a literacy test, a qualification test, 
which on its face may be fair, may nonetheless be dealt with by the 
Congress if in its administration it is discriminatory. We are, in 
my opinion, basing this legislation upon the fact that literacy tests 
have been used for the purpose of discrimination, and the authority 
for that is the very detailed finding, backed up by the evidence before 
it, of the U.S. Civil Rights Commission. 

Senator Jounston. Isn’t it true, though, that in the States, where 
they make the general, if they violate any law, it is whatever case 
that comes before them, and then you have a right to the courts at 
the present time to see that they do receive their rights. 

Senator Javrrs. We have the J ahahie if that remedy is inadequate 
to establish yet another means for dealing with the abuse. And if 
we enact this statute, we have found that the civil and criminal reme- 
dies which are now provided are inadequate. I believe they are. 
Both the report of the U.S. Civil tights Commission and the testi- 
mony of the U.S. Attorney General back up the fact that they are 
inadequate. What we have now is inadequate. We may therefore 
use other means. And these, in my view, are reasonable means. 

Senator Jounston. Well, my opinion and yours differ as far as the 
east from the west, and my way of looking at the Constitution differs 
from yours, too. ; 


ores 
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Senator Ervin. I would like to say to the Senator from New York 
what the Chief Justice used to say when lawyers disagreed—that they 
read the same books but drew different conclusions rom them. 

Now, I have read the Yarbrough case many times. Here is what 
the }arbrough case says: 

They— 
that is the States— . 
define who are to vote for the popular branch of their own legislature, and the 
Constitution of the United States says the same persons shall vote for Mem- 
bers of the Congress in that State. It adopts the qualifications thus furnished— 


that is the qualifications furnished by the States— 
as the qualifications of its own electors for Members of Congress. 

Senator Jounston. And following that right up, it states further in 
that case—— 

Senator Ervin. And then it also states that the right of the Fed- 
eral (iovernment to step in occurs only when the right of the persons 
was thus ascertained—that is the right of a person to vote under 
State law. ; 

Senator Javrrs. I don’t know the page the Senator is reading from 
in the Yarbrough decision. Would the Senator tell me? 

Senator Ervin. I was reading from page 663 and 664 in the official 
report, and—— 

Senator Hruska. In what volume? 

Senator Ervin. The Yarbrough case is in 110 United States. 

Senator Javrrs. Well, the quotation from the opinion which I read 


‘appears on page 664, and reads 

The 15th amendment of the Constitution, by its limitation on the power of 
the States in the exercise of their right to prescribe the qualification of voters 
in their own election, and by its limitation of the power of the United States over 
that subject, clearly shows that the right of suffrage was considered to be of 
supreme importance to the National Government, and was not intended to be 


left within the exclusive control of the States. 
That appears right further on in the opinion after the statement 
which the chairman has quoted. 

May I say too, that if my colleagues are invoking the existing civil 
and criminal case by case remedies then it seems to me that they are 
conceding the point which I make. Because if the Federal Govern- 
ment has the constitutional power to sue to correct discrimination in 
an individual case, which I gather the Senator concedes, then surely 
the Federal Government has the constitutional power to adopt an- 
other means to deal with a wide range of cases where it finds that the 
means it first legislated are inadequate to deal with the situation on a 
case by case basis, Then we are no longer talking about principle. 
Once it is conceded that in a single case the United States can chal- 
lenge an adequacy of the qualification for voting as enforced by a 
State, then I think the principle is established, and we are dealing 
solely with what the appropriate means are. 

Senator Ervin. I don’t know whether the Senator and I agree. But 
what I say, and what is said in the latest utterance on the subject, 
which is in 18 American Jurisprudence, in the supplement, is that the 
only effect. of the 15th amendment—and also of the 19th amendment— 
on the power of the States to prescribe qualifications, is that they can 
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uo longer prescribe any qualification based upon race, color, or pre- 
vious condition of servitude under the 15th amendment, or any quali- 
fication based on sex under the 19th amendment. 

Senator Javits. What I am saying is that the Congress, havi 
passed the Civil Rights Acts of 1957 and 1960, has certainly settl 
the principle that the Federal Government has the constitutional 
power to restrain a State from using its qualifications in a discrimina- 
tory way. Having crossed that bridge, the Congress can then decide 
what the appropiarte means to that purpose are and may enlarge or 
restrict those means from time to time. 

Senator Ervin. Well, the 1957 law is based upon two constitutional 
provisions. One of them is the power of the courts to see to it that 
persons possessing the qualifications prescribed by State law for elec- 
tors of the most numerous branch of the State legislature, as set forth 
in section 2 of article I, is enforced; and the other is the power of 
the courts to see to it that persons denied the right to vote on account 
of race or color or previous condition of servitude, under the 15th 
amendment, are allowed to vote. That is in the 1957 law. But the 
1960 law is entirely different, as I construe it. The 1960 law is based 
solely upon the 15th amendment. And all it does is to allow the courts 
to enter decrees saying that people who possess the qualifications pre- 
scribed by the most numerous branch of the State legislature under 
article 2, or by State law with respect to State elections, shall not be 
denied the right to vote on account of race, color, or previous condition 
of servitude. Now, here is where you and I disagree about your law, 
In one respect. 

Your bill the operative part of your bill, would apply to denial of 
rights on the basis of literacy tests. Your operative part hasn’t got a 
single syllable referring to any denial based upon race whatever. 
That is the phraseology. ee | 

Senator Javrrs. That is the reason why I think the statements of 
fact are so important. In addition, if we dealt with the situation in 
any other terms, we would be depreciating its general applicability. 
We have to deal with it generally based upon a finding that it has been 
used for purposes of discrimination. 

_ Senator Jounston. Well,‘you are in this case changing too, the 
literacy statutes of the various States. And as late a case as 1959 we 
had before the Supreme Court of the United States—that was a North 
Carolina case, too, by the wey Senator Ervin—Lassiter v. North- 
ampton Board of Elections, 8 6 U.S. 45. And in that case, it held 
that the literacy test statutes have been upheld all the way through. 

Senator Javrrs. I have just referred to that case as a basis for the 
proposition that the Congress has constitutional power to look behind 
a literacy test which seemingly is fair on its face. That is what was 
discussed in the Lassiter case. 

_ It seems to me, therefore, that this is the basis of our entire posi- 
tion: That this legislation rests very heavily upon the findings of fact 
whether the findings of fact are written in the bill or not. e United 
States, if this becomes law, is not changing the tests of any State. 
The State tests remain just as they always have been. It is simply 
setting a standard by which discrimination in their use may be avoided: 
The recommendation of the U.S. Civil Rights Commission is that the 
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standard of a sixth grade certificate isa way in which people can be 
protected against the discriminatory use of State literacy tests. 

Senator Jonxsron, You are putting a limitation on the State, 
though. 

Senator JAvirs, You are putting on a limitation, And the cases 
from Yarbrough right through Lassiter approve of the jrapesttion 
that. a limitation may be put on where it is necessary in order to carry 
out the 15th amendment. 

Senator Hruska, Would the Senator yield ? 

Senator Jounston. I think you are entirely right, if it diserimi- 
nated against any class of people. But your bill doesn’t. state that at 
all. It doesn’t go into that field at all. Therefore, I think it is 
unconstitutional. 

Senator Javirs. Well, the Senator is entitled to his jucanient. I 
deeply feel that the cases sustain this position and that the facts 
sustain this position. I feel we derive our support from the line of 
cases to which I referred. And I would also suggest. to the Senator 
that the opinion of the Attorney General of the United States is not 
an inconsiderable element in our consideration. He is also a lawyer. 
That doesn’t mean that his opinion is holy or inviolate. But it is the 
opinion of the Attorney General of the United States that this statute 
is constitutional and reasonably adapted to serve as the means for 
effectuating a legitimate purpose. 

Senator Ervin. Here is hiere you and I reach a diametrically op- 

osite position with respect to your bill. The operative part of your 
Pal. section 1, does not undertake any way, by any syllable in it, 
to prevent discrimination on the basis of race, color, or previous con- 
dition of servitude. I can’t reconcile it with decisions—many decisions 
of the courts, and one was Karem v. United States, which was an 
opinion of the sixth circuit. I use it because it states the proposi- 


tion so clearly : 


The 15th amendment is therefore a limitation upon the powers of the States 
in the execution of their otherwise unlimited right to prescribe the qualifications 
of voters in their own elections, and the power of Congress to enforce this limi- 
tation is neressarily limited to legislation appropriate to the correction of any 
discrimination on account of race, color, or condition. The affirmative right 
to vote {n such elections is still dependent upon and secured by the Constitution 
and laws of the State—the power of the State to prescribe qualifications being 
Hmited in only one particular, the right of the voter not to be discriminated 
agninst in such elections on account of race or color is the only right protected 
by this amendment, and that right is a very different rigth from the affirmative 
right to vote. There are certain very obvious limitations upon the power of 
Congress to legislate for the enforcement of this article— 


that. is the 15th amendment. 
First, Legislation authorized by the amendment must be addressed to State 
action in some form, or through some agency. 

Your bill so satisfies that first condition. But the second condi- 
tion is this: 

It must be limited to dealing with discrimination on account of race, color, or 
condition. 

Now, there is not a thing in the operative part of your bill which is 
limited to dealing with discrimination on account of race, color, or 
condition, But it is limited to discrimination based upon literacy, 
which as the Supreme Court said in the Lassister case 1s neutral as 


to race and color. 
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Senator Javirs. Well, I must say that I find myself completely at 
odds with the Senator. He is a lawyer, entitled to his view. But 
would like to point out. that none of these bills, in their operate 
clauses, does what. the Senator desires, and if they did, they woul 
defeat their very purpose. ‘ 

The purpose of these bills is to establish a uniform standard to 
prevent discrimination, which discrimination, on the ground of race 
or color, is found as a fact within the terms of the 14th amendment. 
in every one of these bills. Therefore, having found that as a fact, 
the Congress, Lam arguing, has the right to establish a standard test 
as a conclusory one, without any regard to the State tests which can 
continue to be enforced, provided that in the final analysis, they 
necept this one, which the Congress has established as a means for 
preventing the discrimination which is forbidden by the 15th amend- 
ment. And therefore every one of these bills is exactly the same in 
that respect: none of them condition their operation upon the ex- 
istence of discrimination in the voting right in each instance, because, 
if they did, they would be self-defeating. The inadequacy of a case- 
by-case approach is precisely why we now have to enact a uniform 
standard. 

Senator Ervin. I hate to disagree with the Senator so much, but. I 
say there is a very wide distinction between the Senator’s bill, that 
is, 480, and 2750 on this point. The other bill is restricted to what may 
be called Federal elections, and it attempts to proceed fundamentally 
under the other provisions of the Constitution relating to Senators and 
Congressmen. It does have the same preambles as the Senator’s bill 
has. But the Senator’s bill quite clearly attempts to regulate this 
matter in respect to State elections as well as Federal. And only the 
15th amendment applies to State elections. The decisions of the court 
have held—and I am quoting: . 

But the power of Congress to legislate at all upon the subject of voting in 
pure State elections is entirely dependent upon the 15th amendment, 

Senator Javits. That is exactly right. The Senator has now moved 
away from the point that these bills don’t state that you must discrimi- 
nate in order to bring about. the al Hiatt of the uniform test. The 
Senator is now saying that my bill applies to elections generally, and 
the other bills apply to Federal elections only, which is a very differ- 
ent point. And t say in answer to that, that the 15th amendment ap- 
plies to all elections, and, therefore, my bill applies to all elections. 

Now, if the other gentlemen choose to confine their bills to Federal 
elections, that has nothing to do with the power of the Congress. And 
all we are considering now is the power of the Congress. The Congress 
may choose to apply this measure only to Federal elections. But the 
Congress need not do that. 

Senator Ervin. Well, the Senator and myself are in very wide dis- 
agreement, because the courts hold that the power to legislate in State 
elections is based solely upon the 15th amendment. Of course, we 
might add now the 19th. The courts have held in numerous cases, 
as in the one I have just read, that no legislation under the 15th 
amendment is valid unless it is legislation which is designed to prevent 
discrimination on account of race, color, or previous condition of 


servitude, 
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Now, the operative part of the Senator’s bill doesn’t have the slight- 
est: reference to that, and, therefore, the Senator is trying to legislate 
generally in the field of literacy tests, upon the basis of the 15th amend- 
ment, which does not support any such legislation. 

Senator Javrrs. The Senator from New York points out that none 
of the other bills do either, and the distinction which the chairman 
"makes as to their applying to Federal elections is not the distinction 
which he is arguing about now. The 15th amendment, precisely as I 
have said, does apply to all elections. Therefore, the operative section 
constitutes a means of enforcing the 15th amendment, and that means 
need not again refer to the discrimination which requires us to fix 
the standard test. 

Now, we will have plenty of time—and I am willing to stay here all 
day if the Senator wishes me to—to discuss this matter on the floor. 
But it just seems to me that the Senator and I are not meeting in the 
argument, The Senator is kind of passing me by—perhaps he feels 
the same way about me. 

Senator Ervry. Let me ask the Senator. Does not the Senator 
agree with me in the opinion—I am not talking about anything ex- 
cept the dorian of these bills now—does he not agree that under 
the phraseology of S. 2750 that the only elections that are Aas ih 
to be dealt with there are elections that are popularly called Federal 
elections? 

Senator Javrrs. The Senator doesn’t even agree with that, because 
the bills state as follows, not that it matters in the argument, but 
because the Senator wants my interpretation of the language of these 
statutes. I am reading now from page 3, lines 11 and 12, of S. 2979; 
and I am reading also from page 3, lines 22 and 28, of S. 2750: 

Federal election means any general, special, or primary election held solely 
or in part for the purpose of electing or selecting— 
and so on. 

Now, it seems to me that that clearly contemplates that if it is just 
one election that is being held, then it will cover the whole electoral 
process no matter what offices are being filled. So I don’t think even 
those bills’ purport to confine themselves strictly and absolutely to 
Federal elections. And again I point out that this is not the point 
the Senator is making at all. The Senator’s point, as I understand it, 
is that these bills are required to make the operative section apply 
only if discrimination is proved. And I say that the Congress doesn’t 
have to do that—once it finds that there is a general pattern of dis- 
crimination on the grounds of race or color for which literacy tests 
are being used. Now, that is the fundamental issue between us. 

Senator Ervin. I understand the Senator to state that it is his 
considered opinion that there is no difference in substance between sec- 
tion 3 of S, 2979, and section 2 of S. 2750, and section 2 of his bill. 

Senator Javirs. This is a totally different question, and there is a 
difference in substance. The difference is that the State could run a 
separate election for State and Federal offices under the other bills; 
out mnae my bill, whether it did or did not, it would be bound in both 
elections. 

Now, that is the difference. There isa difference in substance. But 
what the Senator asked me before is whether these bills applied solely 


LITERACY TESTS AND VOTER REQUIREMENTS 63 


to Federal elections. And I said I didn’t even agree with that, because 
the words “solely or in part” qualify even that judgment. 

Senator Ervin. Now, let’s see if we can’t agree on some English. 
Is it not true that under S. 2750, that there is no effort to legislate 
as to any voter except to the extent that voter participates in voting 
for Federal officials. 

Senator Javrrs. If any part of an election is voting for Federal 
officials, then it applies to the whole election. 

Senator Ervin. Well, I don’t think the Senator and I can agree. 
But I can show you many decisions where indictments have been 

uashed because they failed to allege that a man who voted at an 
election in which voting for Federal officials and State, cast his vote 
solely for Federal officials. 

Senator Javrrs. Well, if the Senator will show me the decisions— 
and he will have to show me the statutes upon which the decisions 
were based. I am talking about S. 480, my bill, as contrasted with 
the other bills. That is the only thing I am talking about. And that 
would then be the operative statute. | 

Senator Ervin. I just received notice the Senate is taking up the 
Holland amendment. 

Senator Javits. I have to go, Mr. Chairman, if I may. I have 
an amendment to that bill as the Chair knows. I will be glad to come 
back if the Chair desires me to. 

Senator Ervin. You and I have disagreed very frequently on these 
matters. I had thought we had come to an area of agreement—that 
we had that your bill referred to all elections, and would 
regulate all elections, in this respect, and S. 2750 would regulate what 
we call Federal elections. But I find we don’t even agree on that. 
I am very disappointed we didn’t find one area of agreement. 

Senator Javits. Yes, sir. Thank you, Mr. Chairman. 

Mr. Creecu. Mr. Chairman, the next witness is the Honorable 
Lister Hill, Senator from Alabama. 

Senator Ervin. Senator Hill. 


STATEMENT OF HON. LISTER HILL, A U.S. SENATOR FROM THE 
STATE OF ALABAMA 


Senator Hix. Mr. Chairman, I ne that the Chair and the 
Senator from Alabama have to goto the floor of the Senate. 

May I file my statement with the committee and make this state- 
ment—that all one has to do to understand how these bills attempt to 
do violence to the Constitution of the United States is simply to read 
the statement of the distinguished chairman of this committee, which 
was made on the floor of the Senate of the United States on March 
15 last. And I want to say that I am unalterably opposed to these 
bills, There is no basis whatever in the Constitution of the United 
States, in the i4th amendment or in the 15th amendment, or any 
oy whatever in any shape, ae, or form, for the Congress 
of the United States to pass these bills. I agree wholeheartedly with 
all that has been said here this morning by the distinguished chair- 
man of this committee, Senator Ervin, of North Carolina, and also 
7 distinguished member, Senator Johnston, of South Carolina, 
. , 


ut these bills. 
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There is no basis whatever that gives any authority or any power 
to the Congress to enact this legislation as embodied in these bills. 
They fly right into the teeth of the Constitution, and into the reserved 
powers of the States, as has been so well brought out here, in section 2, 
article I. I thank the chairman, 

(The full statement of Senator Hill follows:) 


STATEMENT or SENATOR LISTER HILL IN OPPOSITION TO S. 2750, S. 480, ano S. 2079 


Mr. Chairman, I am unalterably opposed to S. 2750, 8. 480, and S. 2079. These 
bills would prohibit the use of literacy tests such as the one we presently have in 
Alabama and a number of other States to determine whether prospective voters 
possess the minimum knowledge and comprehension prescribed by the laws of 
Alabama and the other States as a necessary qualification for voting. 

In effect, each of these bills would outlaw existing State literacy tests so far 
as they apply to prospective voters who have completed the six primary grades 
of school. Two of the bills, S. 2750 and S. 480, provide exceptions in the case 
of those adjudged mentally incompetent. No exception is provided under 8. 
2079. The application for S. 2750 is restricted to those seeking to qualify for 
voting in Federal elections, while 8S. 480 and 8. 2979 would apply to all elections 
including State and local elections. 

In addition to the State literacy tests, one of the bills, S. 2979, would abolish 
all other qualifications for voting except those relating to age, residence, legal 
confinement, or conviction of a felony. This bill would also proscribe interfer- 
ence with the right to vote through arbitrary action or inaction, and would 
require the Director of the Census to compile voting statistics, by race, color, 
and national origin. 

I am unalterably opposed to these bills because they seek to further restrict 
the reserved powers of our States to determine the qualifications of their voters. 
If passed, these bills would constitute a totally unwarranted, unnecessary and 
unjustifiable invasion of State powers and functions that are secured and re- 
served to the States by the Constitution. 

In short, each of these bills seek to impose a Federal literacy standard on the 
States. They would supplant any State laws that provide a different literacy 
requirement for voting than the Federal standard. All of these bills are uncon- 
stitutional inasmuch as Congress has no such power over the States. 

~ As we know, at the time the Constitution was written back in 1787, the States 
had diverse qualifications for suffrage, and almost all of them had property 
qualifications of one sort or another. In the very beginning, article I, section 2 
of the Constitution vested in the State governments the power of fixing the 
qualifications for voters. This section provides as follows: 

“The House of Representatives shall be composed of Members chosen every 
second year by the people of the several States, and the electors in each State 
shall have the qualifications requisite to electors of the most numerous branch 
of the State legislatures.” 

How could any language be clearer? Jt would seem that nothing could be 
clearer than the language in this section of the Constitution. When we consult 
Madison’s notes, and the other authorities. we find that there were three schools 
of thought in the Constitutional Convention with reference to the matter of 
qualifications of electors to vote for Members of Congress. 

One school of thought felt that the qualifications should be prescribed in the 
Constitution itself. | 

The second school of thought felt that the question should be left to Congress. 

The third school of thought, which as we know prevailed at the Constitutional 
Convention, was that the qualifications for the electors should be those fixed by 
the States for the most numerous branch of the State legislatures. ee 

- Congress was not given any power to prescribe the qualifications for voting 
and this omission was absolutely deliberate. When the Founding Fathers desired 
to give Congress power to alter State rules with respect to the times, places, and 
manner of holding elections for. Senators and Representatives, they specifically 
did so in article I, section 4. Sar ee ee ee ee 

Nor can it be argued that the 14th or 15th amendments gave Congress any such 
power. A check of the record will indicate that when the 14th and 15th amend- 
ments were: submitted by Congress, thére was no thought, no Fugeestion that 
Congress could step in and by legislative enactment fix or prescribe the qualifica- 


toe 


' 
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tions of the electors for Members of Congress or the qualifications of the electors 
for President and Vice President. 

Without regard to any argument that the States may not violate the express 
prohibition of the 15th amendment or otherwise arbitrarily discriminate against 
prospective voters in violation of the 14th amendment, it is clear that Congress 
has no general authority to alter, change, or supplant the specific qualifications 
of voters that are prescribed by law in the various States. This, of course, 
includes literacy qualifications. 

Some 124 years after the adoption of the Constitution, when the people of the 
United States saw fit to change their method of electing U.S. Senators they 
provided, in the 17th amendment, as follows: 

“The Senkte of the United States shall be composed of two Senators from each 
State, jclected by the people thereof, for 6 years; and each Senator shall have 
one vote. 


Then there is this language: 
“The electors in each State shall have the qualifications requisite for electors of 


the most numerous branch of the State legislatures. ‘ 
ent, adépted_in 1913, ratified and 
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As we know, for half/a century some of the = t patriotic, an ne 
m 


paign for the remova 
as a qualification fgr voting. But if we] examine the regford, we do nok find 


anywhere that any jeader in cause for; woman's suffrage ever suggested that 
franted the right to 


aid aboyt the power of the 


States over sufffage and with res lear language and meaning of 
article I, section 2, and the 14th, 15th amendmepts. (Minor v. Hap- 
persett, 88 U.S.j (21 Wall.)..162 ; . Reese,\ 92 U.S. 2 
(1876) ; United iStates v. WS, (1875) ; Ea Parte Clarke, 1 
U.S. 399 (1879 3-651 | ( ; McPherson YX. 
Blacker, 146 U.8. U.S. 2131898) ; Maso 


v. Missouri, 179\U.8. 
Pope v. Williams, : ot 3 
(1915) ; Breedlove v. Suttlea, 302.0.8. 277 (1987 ed Statea v. Classic, 


U.S. 209 (1941) : Ravie v. Schnell, 81 Fed. Supp, 872’ aff'd 386, U.S"988; Buti 
Thompson, 341 U.B. 987 (1951) ; eee ton Board/of Elect 
agi 


360 U.S. 45 (1959).) 


does not destroy the rights v 
“Beyond doubt the amendment s not take away from tate governments 


in a general sense the power over sti onged to those govern- 
ments from the beginning and without the possession of which power the whole 
fabric upon which the devision of State and National authority under the Consti- 
tution and the organization of both governments rest would be without support 
and both the authority of the Nation and the State would fall to the ground. In 
fact, the very command of the amendment recognizes the possession of the gen- 
eral power by the State, since the amendment seeks to regulate its exercise as to 
the particular subject with which it deals.” | 
Proof of literacy as a condition to voting may be established as a “qualifica- 
tion” within a State's power under the authority reserved to the States by article 
I, section 2, and the 17th amendment. This question was put to rest by the 
Supreme Court in Lassiter. v. Northampton Elections Board, supra. The Court 
unanimously held that the imposition of a literacy test by the State of North 
Caroling came within the State’s power to preserjbe voter qualifications and that 
absent any showing that the test was applied in an arbitrary or discriminatory | 
way, such a qualification did not violate the 14th amendment. In the Lassiter: 
Case, decided in 1969, theCourtsaid: = ee 
- _.“We come then to the question whether a State may consistently with the 14th: 
_ and 17th amendments. apply a literacy test to all voters irrespective of race or. 
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color. The Court in Guinn v. United States, supra, at 366, disposed of the ques- 
tion in a few words, ‘No time need be spent on the question of the validity of the 
literacy test considered alone since as we have seen its establishment was but the 
exercise by the State of a lawful power vested in it not subject to our supervision, . 
and indeed, its validity is admitted.’ 

“The States have long been held to have broad powers to determine the condi- 
tions under which the right of suffrage may be exercised, Pope v. Williams, 193 
U.S. 621, 688; Mason v. Missouri, 179 U.S. 828, 335, absent of course the discrimin- 
ation which the Constitution condemns. Article I, section 2 of the Constitution in 
its provision for the election of Members of the House of Representatives and the 
17th amendment in its provision for the election of Senators provide that officials 
will be chosen ‘by the people.’ Each provision goes on to state that ‘the electors 
in each State shall have the qualifications requisite for electors of the most nu- 
merous branch of the State legislature.’ So while the right of suffrage is estab- 
lished and guaranteed by the Constition (Ee Parte Yarbrough, 110 U.S. 651, 
663-665 ; Smith v. Allwright, 321 U.S. 649, 661-662) it is subject to the imposition 
of State standards which are not discriminatory and which do not contravene 
any restriction’ that Congress, acting pursuant to its constitutional powers, has 


imposed. 

I fail to see how it can seriously be argued that the Congress has any authority 
to legislate on this subject in view of the Lassiter case. At this point, I would 
like to again emphasize one thing. The express purpose of S. 2750, S. 480, and 
S. 2979 is to impose a Federal literacy standard on our States with respect to 


the qualifications of their voters. 
What if a State determined that a seventh or eighth grade education was 


proper, in Meu of the federally prescribed sixth grade education? The point 
I am raising here is that these bills seek to substitute a Federal standard for 
those of the States. They would do this without regard to the validity or con- 
stitutionality of the various State standards which they would supplant. 

If Congress passed either of these bills, it would constitute a clear usurpation 
and invasion of the reserved rights of our States. Indeed, we would be grossly 
derelict in our sworn duty to support and defend the Constitution, if we were to 
pass these bills and embellish them with that presumption of constitutionality 


_that is accorded to the acts of Congress. 
Let us be done with these measures which we know are brought here under 


the pressure of political expediency. Let us support squarely the rights of the 
people of the United States and the rights of the States of the United States 
that our Government may be preserved. 

Senator Ervin. I would like to ask the Senator just one question. 
Is it not true that the Supreme Court of the United States held in 
Williams v. Mississippi that the literacy test of Mississippi complies 
in full measure with the Constitution of the United States. 

Senator Hirx. The Senator is exactly right. And in my statement, 
I cite and quote from the case of Karen v. United States, because it 
is clearly and directly on the very point so far as these bills are con- 
cerned—that the Federal Government has no right to impose any 
literacy tests, that the State has this right, under section 2 of article 
I of the Constitution of the United States. 

Senator Ervin. I would like to ask the Senator this. Asa matter 
of fact, haven’t the Federal courts upheld, as a valid constitutional 
enactment, the literacy tests of Mississippi, the literacy test of North 
Carolina, and the literacy test of Louisiana, and have not the Federal 
courts adjudged that none of those literacy tests violated the 14th 
or 15th or the 19th amendments. 

Senator Hit... The Senator is exactly right. And the most recent 
case was the North Carolina case, the Lassiter case of 1959. 

Senator Ervin. I will ask the Senator this. When these bills 
are reduced to their ultimate analysis, don’t they undertake to say 
that these literacy tests are unconstitutional and violate the 14t 
amnendment and the 15th amendment to the Constitution, notwithstand- 
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ing the fact that the Federal courts in which the entire judicial power 
of the United States is vested, has held exactly to the contrary. 

Senator Hirt. The Senator is exactly right. In other words, these 
bills fly right into the teeth of decision after decision by the Supreme 
Court of the United States. 

Senator Ervin. In other words, what these bills say in effect is 
that the Constitution itself is unconstitutional. 

Senator Huu. That is exactly right. 

Senator Ervin. We will take a recess until 2 o’clock. 

(Whereupon, at 12:45 p.m. a recess was taken until 2 p.m. of the 


same day.) 
AFTERNOON SESSION 


Senator Ervin (presiding) . The subcommittee will come to order. 

I have informed Senator Talmadge that I thought we would reach 
him about 2 p.m. 

Senator Case, who has been scheduled before you, has very 
pracoayy said it would be all right to call you, so we will call either 
one of you. 

Sanstor TatmapeE. Mr. Chairman, I certainly would not want 
to preclude Senator Case. How long will your testimony take? 

enator Casg. Subject to the is preci of the committee, my own 
presentation, I should think, would take about 5 minutes. 

Senator Tatmapen. Mine will take longer than that, Mr. Chairman. 
Under those circumstances, I would prefer to yield to Senator Case 
and ie him proceed, because mine will take considerably longer than 

minutes, , 

Senator Ervin. Senator Case was scheduled to precede you, so we 


will proceed with Senator Case. 


STATEMENT OF HON. CLIFFORD P. CASE, U.S. SENATOR FROM 
STATE OF NEW JERSEY | 


Senator Case. Mr. Chairman, I appear in support of S. 480. My 
discussion also supports S. 2750, introduced by Senator Mansfield for 
himself and Senator Dirksen. 

Both bills relate to limiting the use of the literacy test in establish- 
ing the qualifications of voters. 

prefer S. 480 because it applies not only to Federal elections, as 
does S. 2750, but also to all other elections in the States. But the same 
general justification for both bills exists. 

Mr. Chairman, I have a prepared statement which, with your per- 
meee, I would like to have filed and included in the record in extenso, 
if I may. 

Senator Ervin. Yes, the statement will be received and printed in 
full in the record at this point. 

(The statement referred to is as follows:) 


STATEMENT BY Senator Otrrrorp P. Case, Cosronsor or 8, 480 


The first statutory duty of the Commission on Civil Rights is the investigation 
of discrimination with regard to voting. Thus, in establishing the Commission, 
Congress once again recognized the primacy of that right as the keystone of our 
political system. — 

_ Unfortunately, as the Commisdéion’s field investigations have made abundantly 
clear, the right to vote is still too often honored in the breach, rather than the 
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observance. The evidence {is indisputable. It is set forth at length in the Com- 
‘mission’s 1961 report on voting. 

In that report the Commission was careful to point out that in the last 20 
‘years significant progress has been made in eliminating systematic exclusion of 
Negroes from suffrage. Nonetheless, its study shows that in 1961, arbitrary 
dental of the right to vote exists on a substantial scale in eight Southern States. 
In some of these States the denial is widespread throughout the State, in others 
there is a kind of “local option” exercised by the counties. For example, in 23 
counties of 5 Southern States no Negroes are registered, although similarly popu- 
lated counties in each of these same States have large Negro registration, Over- 
all the conclusion is inescapable that a substantial number of citizens are being 
deprived of their right to vote. 

The findings of the Civil Rights Commission came as no surprise. Rather, 
they document a situation which I suspect all of us knew existed. But they do 
point up sharply the urgency of Federal action to protect this most basic right 
and our responsibility under the Constitution as Members of Congress to provide 
that protection. 

The bills pending before the subcommittee would establish an objective 
standard by which to determine literacy whenever such a qualification is pre- 
scribed by State law. It would strike at the abuse and manipulation of this re- 
qurement which has been used all to effectively to disenfranchise otherwise 
qualified voters because of their race. Obviously if you are not registered, you 
cannot vote. Hence, the resort to all sorts of devices and grounds to refuse 
registration to Negro applicants. 

The report of the Commission on voting is replete with instance after instance 
of unreasonable and arbitrary refusal on the flimsiest of grounds to register 
Negro applicants. Many, perhaps most of them, involve the literacy qualification. 

Aniong the cases cited by the Commission is that of a young Negro veteran 
whose application form was refused because he underlined the word “mister” 
when, according to the registrar, he should have circled it. 

The inquiry in Macon County, Ala., brought out a number of shocking instances 
of the use of the literacy test as a device for rejecting Negro applications. Some 
idea of its usefulness for this purpose is indicated by the 1960 registration 
figures for nonwhites in that county. Although nonwhites constitute 83.5 per- 

- cent of the total population, only 8.4 percent of the nonwhite population of voting 
age was registered. So flagrant was the abuse of the literacy test that the 
district court in United States v. State of Alabama, 192 F. Supp. 677 (M.D. Ala. 
1961) specifically forbid its use in a discriminatory manner. Noting that the 
majority of the Negroes in the county live or work in Tuskegee, site of Tuskegee 
Tustitute and a Veterans’ Administration hospital, and that most of these have 
college or high school educations, the court said, “The discrimination against 
these Negroes has been so effective that many have been unable to qualify as 
voters, while many white persons who have not finished grammar school have been 
registered.” In Macon County as a whole less than 10 percent of the Negroes of 
voting age were registered. This contrasts with the registration of virtually all 
of the white people of voting age. 

The court in this case found a clear pattern of practice of discrimination and 
it issued a decree which, if carried out in good faith by the defendants will 
restore the integrity of the registration and voting process in that county. 

It is true too that there have been other encouraging decisions in registration 
cases. The first suit under the 1957 Civil Rights Act was the Raines case, 
filed in September 1958, United States v. Raines, 172 F. Supp. 522 (M.D. Ga. 
1959). Dismissed in the lower courts, the case was taken to the Supreme Court 
which reversed the decision in 1960, 362 U.S. 17 (1960), 189 F. Supp. 121 (M.D. 
Ga. 1960). The second case filed, United States v. State of Alabama, I have 
already mentioned. United States v. McElveen, 177 F. Supp. 355 (E.D. La. 1959), 
180 ¥. Supp. 10 (E.D. La. 1960), 362 U.S. 58 (1960) was the third. That case 
also ultimately resulted in an injunction against a discriminatory purge of the 
eee roles and direct restoration of some 1,800 Negroes who has been 
purged. 

In each of these cases the final decision found for .the plaintiff, the United 
_ States, suing for preventive relief under the 1957 and 1960 Civil Rights Acts. 

I have no doubt that wherever discrimination is conclusively demonstrated, the 
courts will act to right the situation. But, as the citations in these cases alone 
show, litigation involves a long, costly, and torturous course. Surely ordinary 
citizens ought not to have to turn to the Attorney General of the United States 
to secure their plain constitutional rights. Congress has, I believe, an affir- 
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mative responsibility to act in the face of blatant discrimination barred under 
the Constitution. 

It is important to point out that the proposed legislation in no way impinges 
on the power of the States to set voting qualifications under article 1, section 2. 
As the subcomiittee knows, that section provides in part: 

“The House of Representatives shall be composed of Members chosen every 
second Year by the People of the several States, and the Electors in each State 
shall have the Qualifications requisite for Electors of the most numerous Branch 
of the State Legislature.” 


Section 4 of article 1 also provides in part: 
“The Times, Places and Manner of holding Elections for Senators and Rep- 


resentatives, shall be prescribed in each State by the Legislature thereof; but 
the Congress may at any time by Law make or alter such Regulations, except 
as to the Places of chusing Senators.” 

The power given to the States by the Constitution in respect to setting qualifi- 
cations is not, however, unlimited. It is subject to certain constitutional prohi- 
bitions, among them the 14th and 15th amendments. These amendments state 
in part: 

Fourteenth amendment, section 1: “All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities of citizens of the 
United States: nor shall any State deprive any person of life, liberty, or prop- 
erty, without due process of law; nor deny to any person within its jurisdiction 


the équal protection of the laws.” 
Fourteenth amendment, section 5: “The Congress shall have power to enforce, 


by appropriate legislation, the provisions of this article.” 

The 15th amendment, as the subcommittee knows, provides: 

Section 1: “The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account of race, 


color, or previous condition of servitude.” 
Section 2: “The Congress shall have power to enforce this article by appro- 


priate legislation.” 
I reiterate that this amendment would not do away with a test of literacy 


where such is prescribed by a State. All it would do would be to assure that 
that test should be applied fairly and equally to all citizens of the State by 
assuring that completion of six grades of education, shall satisfy the requirement. 

Admittedly, enactment of S. 480 will not end all arbitrary and unreasonable 
denial of the right to vote to certain of our citizens. It would, however, remove 
a major obstacle that has thwarted the efforts of cilizens seeking to assert their 
rights. Both our parties are pledged to eliminate discrimination in the field 


of voting rights. 
To me the duty and responsibility of the Congress is plain. We can best 


demonstrate our own dedication to the principle which is the foundation of 
our whole political structure by favorable action on S, 480. 

Senator Case. Just to summarize it very briefly, the substance of 
both bills, the majority leader’s and minority leader’s bill being lim- 
ited to Federal elections, is that it would establish the right, insofar 
as tests of literacy, education, or interpretation, intelligence, were 
concerned, establish, in effect, a conclusive presumption that those 
tests are met in the case of any individual who has completed the 
sixth grade in an accredited school. 

There are slight differences between the two bills in this regard, 
but that is the substance of it. . 

This would be subject, of course, to being rebutted in the event of an 
individual who had been found to be legally incompetent. 

The basis for Federal action in this field, of course, is the fact that, 
as found by the Commission, the Civil Rights Commission, after ex- 
haustive study, the abuse of literacy tests has existed on a widespread 
scale in a number of States, and in some States in many counties, to 
prevent individuals who ought to be able to vote from qualifying to 


vote. 
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There have been, as the subcommittee, of course, knows, a number 
of cases brought by the Federal Government in which the right to 
vote has been established on a case-by-case basis. But the evidence 
produced by the Commission in its 1961 report, with which the com- 
mittee is very familiar, I know, establishes that this is such a wide- 
spread matter that it seems very clear that we would be doing less 
than our duty as a Congress if we failed to provide some other more 
expeditious and more comprehensive means to eliminate the abuse 
which has been found to exist. My statement, Mr. Chairman, sum- 
marizes the evidence produced by the Commission of the need for 
this legislation. 

It also refers to a number of court cases in which discrimination has 
been found and in which the courts have taken action to eliminate it on 
a case-by-case basis. 

It also refers conclusively, I think, to the provision of the Constitu- 
tion under which legislation of the sort involved in the bills pending 
before the committee have a sound constitutional basis. 

I do hope that the committee in its wisdom will, after consideration 
of testimony from those both for and against this general proposition, 
and the evidence, especially, of the report of the Commission, will see 
fit to report favorably a bill which embodies, in substance at least, the 
provisions of S. 480, of which I am one of the cosponsors. 

With that, I am quite content to leave the matter on the basis cf my 
prepared statement, Mr. Chairman, subject to any questions, of course, 
that the committee may have. 

Mr. Creecu. Senator, I notice that you are cosponsor of S. 480, 

_and that you have also cosponsored the bill which Senator Keating 
introduced last week, S. 2979. 

Senator Casz. That is right, and I should have mentioned that. 

That includes a provision along this line, among many other pro- 
visions, recommended by the Civil Rights Commission. 

Mr. Creecu. I wonder, sir, if you would care to comment on the dif- 
ference between these bills, and indicate what preference you have 
for one over the other? 

Senator Casz. I do not have in mind the exact provisions of the 
more recently introduced bill in regard to this particular subject, and 
so I am obliged to ask that I be given an o portunity to compare the 
specific provisions of that bill relating to the literacy test and S. 480, 
which I shall be happy to submit for the record. 

In general, of course, it deals not only with that—that is, the later 
pill—but with many other of the recommendations of the Civil Rights 
Commission. | 

Mr. Creeou. Sir, S. 2979, the bill which you and Senator Keating 
and a number of other Senators cosponsored recently, would provide 
for changing the voting laws in 45 of the 50 States. 

I wonder, sir, what is the constitutional basis for such a measure ? 

Senator Case. The constitutional basis for all that legislation is the 

rovision of the Constitution, itself; that is, the provisions of article 
14, article 15, and article 19, too, which provide for no discrimination 
in voting rights, provides for equal protection of the laws, which 
provide that no State shall take away the rights of citizens, and in 
each case give the Congress the,right to pass laws to implement those 
substantive provisions. co 


. Ptnnt 


. > 
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Mr. Crerou. Sir, would this bill not go much further in that it 
would limit the qualifications for voting, or the denial of registra- 
tion to vote, to the inability to meet the age requirement, the resi- 
dence requirement, or legal confinement at the time of the election or 
registration, or prior conviction of a felony or failure to meet the 
literacy requirement as provided in section 8. The State is limited, as 
this bill provides, to requiring only those five qualifications, and it 
means, of course, that there are many areas in which the State would 
be precluded from prescribing quulifications. For instance, in your 
State of New Jersey, I believe, article 2, section 8, of your constitution, 
and section 19-14 of the State statutes of New Jersey, provide, among 
other things, that idiots or insane persons, persons convicted of a num- 
pea of crimes, including some misdemeanors, would be disqualified 

or voting. 

I wonder, sir, what your feeling is about what effect this particu- 
lar bill would have on your own State of New Jersey ? 

Senator Cass. I must confess, sir, that I have not had that specifi- 
cally before me recently. 

I looked it over in general terms when I introduced it, and I will be 
happy; indeed, to tell you that in general terms, of course, the theory 
of the later bill that you are discussing now is that, except in these 

articular areas, there have been sufficient evidences of abuse of the 

tate’s constitutional authority with respect to setting qualification 
of voters to justify limiting it to those sear, yr that you mentioned. 

Now, I think you can make an argument that the specific exceptions 
in the later bill are not broad enough to cover some of the provisions 
even of the New Jersey constitution, and I think this is possible. 

I do not think the conflict would be as deep or as extensive as you 
suggest but that there would be some, I think there is no doubt. 

r. CREECH. Sir, there are some States throughout the country 
which require Lea etre voters to take a loyalty oath, and there are 
others which disqualify for voting anyone who has received a dis- 


honorable discharge from service. — 
Now, is there any evidence which you know of—there is certainly 


none in the Civil Rights Commission report—to indicate that these 
requirements are used to discriminate on the basis of race? According 
to this bill, the State would be precluded from having such require- 
ments, 

Senator Case. I think you are probably right. Ido not know of any 
evidence myself on the basis of that to deal with those particular 
; uate nea them in mae ‘ ee 

think you could imagine a many other possible legal justifi- 
cations that might be dreamed up or some that exist in various State 
laws and State constitutions which would conflict with this, on which 
a difference of opinion might exist. 

But on the general principle that, subject to these broad categories, 
the idea of a strong Federal legislation to limit the area of a State’s 
activity in this connection, I think, would be justified. 

_But I do say again that, regardless of the soundness of the later 
bill—and I think, quite frankly, there is a deal more question 
about its soundness In certain respects than there is about S. 480 or the 
bill introduced by the majority and minority leaders—that on the 
latter bills there could be no question, it seems to me, whatever. 
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And if we should take this matter a step at a time, as probably makes 
sense, I suggest we take the first step now, and at a time when hear- 
ings on the more extensive and comprehensive bill have been set, I 
shall be happy to come back and attempt to deal with or frankly 
admit, if I find it so, that that bill goes too far. 

Mr. Crrecn. Sir, the subcommittee was told this morning with re- 
gard to S, 480 that the State tests would remain as they have been. 
S. 480 is a limitation upon the tests only insofar as it prescribes 
certain requirements which the drafters of that legislation feel are 
necessary to implement the 15th amendment. 

Now, approximately 100 years ago, the Massachusetts Supreme 
Court in Stone v. Smith said that the purpose of the Massachusetts 
literacy test was to insure an independent and intelligent exercise of 
the right of suffrage. Under S. 480, there is the provision, of course, 
that any person completing six grades of education in a State-accred- 
ited school can reasonably be expected to be literate. 

I wonder, sir. if you feel this provision of S. 480 is necessarily 
consonant with the decision of the Supreme Court. of Massachusetts, a 
decision which, incidentally, has been widely quoted in innumerable 
cases since that time as the basis for the various State literacy tests, 
thus insuring an independent, intelligent electorate? 

Senator Casr. It seems to me that. the substance of the purpose of 
the Massachusetts statute. as expressed by the decision you refer to, 
is met. by the proposed legislation here; that. it creates a conclusive 
presumption that literacy, comprehension, intelligence, or what, you 
will, sufficient for exercise of the privilege of voting is met. by a satis- 
factory completion of six grades of education in an accredited school 
is certainly true, and this matter is not open for examination, or would 
not. be independently, if this legislation is adopted. 

Mr. Creecn. Sir, continuing along this line of thought, T wonder if 
ou are familiar with a statement made by the Secretary of Health, 
cducation, and Welfare in a letter directed to Vice President Johnson 

earlier this year concerning the President’s proposal for the advance- 
ment of adult literacy in the United States. 

At that time Secretary Ribicoff stated that. there are 20 million 
Americans over the age 25 who cannot. adequately read an English 
language newspaper; only 8 million of those have completed less than 
5 years of school. 

Do you feel, sir, that this statement by the Secretary of Health, Edu- 
cation, and Welfare would mitigate against a congressional finding of 
ee Ne a sixth-grade education is a conclusive presumption of 

iteracy 

Senator Casr. Mr. Counsel, no one could be more anxious than I 
am to raise the standard of education, or whatever the proper word is, 
of people of the United States, and I have been interested in this for 
years as a member of the Committee on Education, Labor, and Welfare 
hare and first with the Committee on Education and Labor in the 

ouse, 

And we can improve our schools, We can improve the level of 
understanding of the people of this country, and I am not excluding 
Members of Congress, including specifically myself. That. is cer- 


tainly true. 
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When the Secretary makes a statement about not satisfactorily or 
adequately understanding, I am not exactly sure as to the quotation 
from his remark—he is talking about something that is desirable, 
and improvement is always desirable. 

But am sure that he would be the last person to suggest, even 
though he might stand on that statement for the purpose for which 
it was made, that those 20 or 40 million, or whatever it was that he 
mentioned, be excluded from voting because their level of comprehen- 
sion of the written word could be improved, in his judgment. 

Mr. Creecu. Sir, I was just directing that in the context of the 
presumption in the bill. | 

Senator Case. I understand, and I think that it is fair to say, al- 
though I have not seen him quoted specifically on this, that, as a loyal 
member of the administration and in his own right, notwithstanding 
the statement that you refer to, that you attribute to him correctly, 
I am sure, he would strongly support this bill, both these bills, and 
all the recommendations of the Civil Rights Commission, and I would 
think that perhaps a question as to how we reconcile the two state- 
ments might better be addressed to him. 

Senator Ervin. There is a rolleall vote. We have not had any 
aan but there is a rolleall vote in progress right now on the Senate 

oor. 

We will be in recess. 

(Whereupon, a short recess was taken, after which the hearing was 
continued.) 

Mr. Creecu. Shall we proceed, Mr. Chairman ? 

Senator Ervin. Yes. 

Mr. Crescu. Senator, I should like to go now to S. 480. 

Senator Case. May I say, before you do that, Mr. Chairman, that I 
understand that those who were scheduled to be witnesses today were 
asked or were supposed to be asked io be prepared to testify not only 
on S. 480, of which I am a cosponsor, and ¢ oF: 50, but also on this later 
bill to which counsel has been referring. 

The message apparently did not get through to me, and so, to my 
regret, I am not prepared, or was not prepared, to discuss questions 
on the basis of the kind of preparation that it is my custom to make 
before appearing before a committee of the Senate, and I shall be 
happy to do that at another time, or in answer to questions that may 
be submitted for the record. 

But I would not want my relative unfamiliarity with a particular 
subject matter of the last-mentioned bill to be taken as in any way 
a reflection upon my judgment about what this committee is entitled to. 

It is entitled to the best, of course. 

Mr. Creecn. I am sorry we did not get that word to you. You will, 
of course, have an opportunity, sir, if you care to do so, to elaborate 
on your answers. 

Sir, the professor of constitutional law at the University of Denver, 
Morton Gitelman, has told the subcommittee, after reviewing S. 480, 
that the 15th amendment is not broad enough to cover literacy aie 
since citizens are not being denied the right to vote on the basis o 
race or color, but, rather, because they are not literate. | 

Would you care to comment upon this assertion ? 
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Senator Case. I think I disagree with him quite specifically, but I 
would, in addition, ipa out that our justification of the constitu- 
vonelt ser not only on the 15th, but the 14th as well, and perhaps 
on the 19th. | 

But, on the specific queso that the professor raised, I think I 
am in d ment with his conclusion. Whatever may appear on 
the surface, I think it is quite clear that the facts show, and the record 
established by the Civil Rights Commission makes it abundantly clear 
that, by the use of literacy tests or, rather, their abuse, the rights o 
citizens under section 1 of the 15th amendment have been abridged 
because of their race and that, therefore, the legislation we propose 
has a constitutional basis because there is a factual need for it. 

Mr. Creecu. With regard to this proposal being based also on the 
14th as well as the 15th amendment, Professor Gitelman again says 
that S. 480 can rest only on the 14th amendment, and that this is tenu- 
ous because the right to vote is not a privilege under the 14th amend- 
ment and isnot a right peculiar to U.S. citizenship. 

I wonder, sir, if you would care to comment upon that statement ? 

Senator Case. It seems to me that the language itself of section 1 of 
the oe amendment is contrary to the professor’s contention, and cer- 
tainly—. 

Mr. Creecn. Excuse me, sir, did I say the 15th? I meant the 14th. 

Senator Case. Yes, you did say the 14th, and if I said the 15th, I 
meant the 14th. I am sorry. 

The last clause, of course, prohibits a State from depriving any 
person, citizen or not, of life, liberty, or property without due process 
of law, to deny to any yacht within its jurisdiction equal protection 
of the laws, and I think I rest not exclusively, but most heavily, on 
the constitutional justification on that clause. 

Mr. Creeca. Sir, the subcommittee was told by the professor of 
constitutional iaw at Rutgers University, Mr. Beutel, that it is his 
feeling that S. 480 should be amended by adding the words at the end 
of the bill, to that section of the bill which would be section 2, sub- 
section (a), of section 204 Revised Statutes, 42 U.S. 1971: “Such liter- 
acy test is used for the purpose of restricting the right of a person to 
vote on account of race, color, or sex.” 

He says, in addition, sir, that this would make the statute consti- 
tutional, and save it from attack. 

Would you object to this amendment ? 

Senator Cass, It seems to me that it is not necessary, and that it 
might destroy the efficacy of the legislation, because it would leave 
open the question in each case to be decided, presumably, through 
court action in each individual case, the very matter that we are hoping 
by general legislation to handle in a way that will not require that the 


matter be litigated in every case. 
Mr. Crercu. The subcommittee has also been told that this bill, S. 


480—and I am quoting again—‘Clearly violates the constitutional 
rights which have been reserved to the States in suffrage matters. The 
act undertakes to impose its arbitrary standards on all types of elec- 
tions which may be held in a State. Its arbitrary standards would 
relate to State, county, and municipal elections where no Federal office 
iseven atstake. The imposition in this bill of a single arbitrary. stand- 
_ ard is contrary to the scope of the power given to the States in suffrage 
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matters and as interpreted by the Supreme Court of the United 


States.” 
Senator Case. Of course, I cannot accept the conclusion that it 


would be unconstitutional. ; 
I agree that it does apply to all elections, including those referred to 
in the statement which you quote. 


I think it is proper to do so. 
I think the factual justification for doing so does exist, and I think 


that it is constitutional and within the power and the obligation of 
the 14th amendment. ; 

Mr. Creecu. Sir, with regard to the sixth-grade education provi- 
gion, what would be the element of proof required and how would this 
particular section be enforced ? 

Senator Cass. I am not quite sure I understand what vo mean. If 
you have in mind by what sort of document proof would be given—— 
Mr. Creecu. Yes, sir. 

Senator Case (continuing). That a person had completed the six 
grades of education referred to in the bill 

Mr. Creecu. Yes, sir. , 

Senator Casp (continuing). I suppose that it is poem I think it 
is quite usual to get certificates from educational authorities as to 
the completion of various grades in school for a number of purposes, 
and I should not think it would be difficult to establish a procedure un- 
der which one would be given a certificate of completion of six grades 
that could be useful and satisfactory for the purposes of this legisla- 
tion. 

Mr. Creecu. There would be no question as far as you are concerned 
with regard to whether a school is accredited or not accredited, inas- 
much as this bill, I believe, does not provide for accredited schools 
where one of the others does 

_ Senator Case. S. 480 does specifically refer to six grades of educa- 
nee ” a, State-accredited school, so that that is taken care of by this 
egislation. 

And the majority and minority leaders’ bill has the same, I think, 
substantive provision in regard to accreditation. 

Mr. Creecu. Now, sir, I would like to ask you, then, with regard to 
accreditation, who is to accredit the school? These are to be State- 
ae schools? The State is to decide which schools are ac- 
credi 
' _ Senator Cass, If this matter should be brought into controversy by 

the refusal of an election board, for example, or someone else to accept 
the proof offered of compliance with the terms of the bill by an in- 
dividual seeking to register or to vote, then the matter would have 
a ag determined by a court as to whether accreditation existed or 
not. 
This is a commonly accepted’ standard of accreditation. 

I know of no State that does not have a provision in its public school 
pac a provision for what satisfies those laws, and there are recent 
legis ative actions that I may not be fully familiar which may cast | 
upon this in certain States. Ifa State, for.instance, should destroy — 
its ee school system temporarily or for any particular purpose, it 
might be difficult under this, but I doubt that it would be permanent. 

r. Crezou. Sir, of course, the criteria of accreditation does differ 
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with various associations in this country which accredit high schools, 
junior colleges, and colleges, and I believe it has been said at one 
time, for instance, that in one of our States just a few years ago there 
were only two high schools in the entire State which were accredited 
by a national rating organization. 

Now, if that were the case, I would surmise that it might be the 
case with grammar schools. So would not this provision also be a 
very nebulous one, one that it might be very difficult to understand 


and to endorse ? 

Senator Case. I do not think so. 

The accreditation which you have just been referring to is accredi- 
tation not by a State or by the District of Columbia, but by, presum- 
ably, an association of schools or a similar body, an education associa- 
tion or whatnot. 

But they are not official bodies except insofar as in some cases, I 
expect, in statutes and for some purposes referred to in statutes, their 


accreditation may be of importance. 
But that is not the kind of accreditation referred to here. This 


is State action. 

Mr. Creecr. Sir, would this, then, xlso be applicable to so-called 
progressive schools where students are promoted automatically each 
year in the lower grades, since the failure to be promoted may have 
adverse psychological effects upon them ? 

In other words, if 2 student has completed 6 years of school in such 
a school as that, I presume on the basis of this bill he would be qualified 
for meeting the literacy requirements ? 

Senator Case. If that school or any school is accepted by a State or 
by the District as meeting its compulsory education laws, the require- 
ments of those laws, then the answer, I think, is yes. 

It is up to the State to decide whether this is satisfactory. 

Senator Ervin. Is it not a fact that in many States they promote 
a child who cannot learn from one grade to another, in order to keep 
from having 12- to 15-year-old children in the first grade? 

: Senator Case. Mr. Chairman, you are talking about what may 
lappen ¢ 

senator Ervin. No, Iam talking about what has actually happened. 

Senator Casr. Or what may happen as a practical matter in some 
cases ? 


Senator Ervin. Yes. 
Senator Casr. I can envision somebody being promoted for a grade 


or two for this purpose, but I cannot imagine them progressively get- 
ting up to this standard. 

Senator Ervin. Most of the States have compulsory school attend- 
ance laws, and children have tc go to school, and I am informed that 
in many areas that it is customary to promote a person, whether he 
learns anything at all, from the first grade and second grade on‘up 
because they do not. want. a person who is 14 or 15 or 18 years of age 
sitting down in a class with children that. are 7, 8, 9 or 10 vears old. 

And, yet, under this bill a Stdte would be compelled to allow those 
people to vote, provided they are 21 years of age, even though they 
could not read anything or understand anything. 

Senator Casr. Mr. Chairman, if this is a widespread practice, then 

it constitutes a very grave acciisation against our school system. ~ 
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I think that it undoubtedly happens in some case in a difficult indi- 
vidual situation, but that it happens broadly, I would question, and, 
of course, the remedy for this is what I know occurs in many schools 
in my States: The establishment of special classes and special teachers 
to deal with these individuals who are problem kids, for 2 number o 
reasons sometimes, perhaps most times, not because of situations 
within their control. 

Senator Ervin, This would also apply to schools accredited by States 
to teach the mentally retarded, would it not ? 

Senator Casr. It seems to me that. reference to the sixth grade in a 
school avcredited by any State and by the District, is meant to apply 
to the regular school system and that if there are such things as grades 
in schools for mentally retarded which do not relate to the standards 
which the ordinary schoo! system uses, they should not. be applicable. 
If language to make this clear is necessary, then, undoubtedly, the 
committee will want to suggest such langua 

Mr. Crercn. So it is your feeling, sir, tee students in the schools, 
for instance, which are maintained by the State of Virginia for the 
mentally retarded and do provide classes past the sixth grade, I be- 
lieve, who had completed six grades would not necessarily qualify un- 
der this bill? 

Senator Case. If they do establish different standards for grades 
in those schools from the standards generally applicable to public 
schools, then some provision for that perhaps shoul be made. 

Mr. Creecn. Sir, if Congress may legislate relative to a State elec- 
tion with regard to the literacy requirement within a State, may it not 
logically be assumed that it also has the power to legislate with respect 
to age requirements and residence requirements ¢ 


Senator Case. I do not think so. 
T do not think, really, that that follows at all, unless there is an abuse 


of such requirements of a nature that does not occur to me right now 

that would require in some fashion establishing the nature of proo 

a satisfaction of those requirements, which is what this bill is really 
oing. 

This is not fixing the thee Salant 

This is establishing the nature of proof necessary to meet a qualifi- 


cation, which, admittedly, the State has a right to set. Tf, in the hypo- 
thetical case you posed, it is possible to imagine a similar abuse in. the 
use of other types of qualifications, we aug t have to consider it. 

But certainly, this is no precedent. for depriving the States of tae 
right to set qualifications under the Constitution or for the Federal 
Government to step in and set qualifications on its own. 

Mr. Creecu. Sir, is not the age requirement and the residence re- 
en as the literacy requirement, a requirement of qualification 

or voters within the State ? 

Senator Casr. Yes, and the question that we are dealing with is not 
the establishment of requirements but of the kind of proof that would 
be deemed n reasonable satisfaction of requirements. 

And, of course, the nature of the requirement of residence, the na- 
ture of a requirement of age is quite different from that requiring a 
judgment and all the rest, which is involved in a literacy test. 

Senator Ervin. If I may interrupt, Senator, I cannot see anything 
in these bills establishing the rule of evidence. 
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They establish a substantive rule of law, which says that you can- 
not prescribe an arbitrary or unreasonable test, and they declare as a 
matter of law that a test is arbitrary or unreasonable, that any test is 
arbitrary and unreasonable, and, therefore, illegal, null, and void, if 
it requires more than completion of six grades of school. There is 
nothing about a rule of evidence there. 

That is a rule of substantive law. 

Senator Case. Looking through the formal words, Mr. Chairman, 
T respectfully submit that what we are establishing, in substance, is a 
conclusive presumption that a person who has comp the six pri- 
mary grades of school accredited by any State or by the District of 
Columbia meets any reasonable requirement that the State may fix 


as to—— 

Senator Ervin. Assuming that, do you not know that the Supreme 
Court of the United States has held in a number of cases that an act 
which establishes a conclusive presumption is unconstitutional in that 
it forbids the exericse of an indestructible judicial power? 

In other words, you establish a conclusive presumption which cannot 
be contradicted; and you deny an election official the right to show 
the truth because the conclusive presumption says there is no proof 
on this point; that this is the end of it. 

Senator Casr. I think, with all respect, Mr. Chairman, that we are 
getting into a discussion about words rather than about substance. 

Senator Ervin. I do not think so. 

Senator Case. AsI said, with all respect, it does seem so to me. 

And you can state this in various ways. You can say that this is 
a limitation upon the power of the States to make requirements, to 
rs A etait if you want to, in this particular case and in this 

ashion. 

Senator Ervin. Is that not what it is? That is all it is; whether 
you do it by conclusive presumption or an act of substantive law, this 
is an attempt to put a limitation on the power of the States to prescribe 
a qualification in the form of a literacy test. 

nator Case. Of course, it is what it is. 

Senator Ervin. Is that not what it is? 

Senator Case, I think we understand what it is in fact, and if 
you want to describe it as a limitation of the power of the State to 
Impose tests of literacy, sontprohensians and the rest of these words, 

then you may say that it is that, and I cannot quarrel with the plain 
words of the bill. | ~ | | 
_. Senator Ervin. That is what I think it is, and I think that it differs 

from the requirements of article 1, section 2, of the Constitution. 
Senator Case. Of course, I differ with you on this. 
Senator Ervin. Now, as to the word “unreasonable”—Congress is 
ing to establish that an act is unreasonable even though it complies 


i with the Constitution. That question was before the Supreme Court 
in the case of Pope against Wiliams, reported at 198 U.S. 663, where 
there was challenged’ a statute relating to suffrage in the State of 


Maryland, on the around it was unreasonable, and here is what the 

Court said in upholding the statute: | . 
The question is whether the conditions prescribed by the State might be 

regarded by others as reasonable or unreasonable is not a Federal one. 
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And that is exactly what this bill is trying to do: To make it a 
Federal one, on the theory that it is unreasonable. 

Senator Case. Mr. Chairman, I cannot, I think, consider this ques- 
tion, including the constitutional part of it, in vacuo. _ 

I think you have to consider it in the light of the circumstances and 
the justification, the factual justification, which those of us who 
support this legislation feel makes it necessarv. 

And I think that you would be perhaps justified, if this were some- 
ng come out of the blue without any history of discrimination 
b upon the use of literacy tests. You might have another result 
constitutionally and in the courts, but that is not the situation here, 
and the facts in the record clearly demonstrate that time after time 
in large areas of the country ey tests and similar tests have been 
used to discriminate against individuals and their right to vote be- 
cause of their race, creed or color. re 

And I think, against that background, the constitutionality of this 


is firm and solid. 

Senator Ervin. Well, does not the Senator a. with me that the 
question whether a person or an official has violated a constitutional 
provision is a judicial question ? 

Senator Casp. Well, certainly, you can never take from the court 
the night to pass upon a question. This legislation would not do that. 

Perhaps I interrupted you, Senator—I am sorry. 

Senator Ervin. That is all right. I was just going to say I think 
that any controversy which involves an interpretation of the meani 
or the application of a provision of the Constitution of the Unitec 
States presents a judicial question, which is a question to be decided 
by courts, and not by a legislative body such as Congress. And yet this 
bill issues a blanket condemnation of many State laws and appar- 
ently says you are not even going to be allowed to offer evidence to 
disprove a declaration as to a matter of fact involving the interpreta- 
tion of the Constilution. 

Isthat not what thisbilldoes? __ | 

Senator Cass. This bill says first that a citizen shall be allowed 
to vote without distinction of race, color or previous condition of 
servitude, and secondly, without subjection to any arbitrary or unrea- 
sonable test, standard or practice with respect to literacy. That is 
one part of it. And the courts have jurisdiction, of course, to con--. - 
sider questions arising under this language. 

It goes on to say that—and this is why I think I am right in de- 
scribing it as an evidentiary matter—that | 
“arbitrary or unreasonable test, standard, or practices with respect to literacy” 
shall mean any requirement * * * 
other than completion of the sixth grade in a school accredited by any _ 
State or the District of Columbia, except of course in the case of citi- 
zens judged incompetent. of =e | 

Senator Ervin. PerhapsI canillustrateitthisway. #8 | 

This preamble contains a declaration to the effect that the tests of 
literacy have been used extensively as a device for arbitrarily and un-_ 
reasonably denying the right to vete to othervise qualified persons 
on account of race or color. | , _ 


80 LITERACY TESTS AND VOTER REQUIREMENTS 


Now, let us assume that a State registrar refuses to register a man ya 
on the grounds he cannot. read and write, as the constitution of North \ 
“arolina prescribes; and let. us assume as a matter of fact that the fi ¢ 
man cannot read and write, although he has completed the sixth grade, nies 
Now, would this bill prevent the election official under those cireum- the 
stances from proving as a matter of fact that the man could not read a 
or write as provided by the literacy test of the State, even though he ‘ 
had completed the sixth grade ? ai 
Senator Case. It seems to me that that is a fair interpretation of fF 
the language here, and I think it is the intent. If ina particular case, a 
because of circumstances that certainly reflect no credit upon any edu- C 
cational system in any State, which I do not agree exists, that some- can 
one who completed the sixth grade, would not in fact. be able to read ae 
and write. I think I would be quite frank to say that while this might 4), 
be unfortunate in that particular ease, the need for this bill is so great The 
that the way to get at that unfortunate circumstance is to correct the Co: 
State school system and its operation in respect of individuals of that ‘Ty 
sort. ae 
Senator Ervin. Well, let. me ask you how widespread this is. I will a 
enumerate the States that have a literacy test. Sta 
First there is Alaska. Second, Arizona. Third. California. C 
Fourth, Connecticut. Fifth, Delaware. Sixth, Hawaii. Seventh | ag 
Maine. Eighth, Massachusetts. Ninth, New Hampshire. Tenth, New | ga, 
York. Eleventh, Oklahoma, Twelfth, Oregon. Thirteenth, Wash- | the 
ington. Fourteenth, Wyoming. Those 14 States lie outside of the s 
South. Is there any substantial evidence anywhere indicating that r 
the literacy tests of those 14 States have been used to deny or abridge S 
the right of any qualified Negro to vote ? sec’ 
Senator Case. No, T do not know of evidence of that sort. The ree: J wh’ 
ord on which we particularly relied here, of course, is the report. of Ss 
the Commission which refers to 8 States, and roughly 100 counties | Jan 
in those States. per. 
Senator Ervin. Well, there are only seven Southern States that have eo) 
literacy tests. © 
Senator Case. I am sorry, on the question of literacy you are ab- Fp sr 
solutely right. The eight States are the States in which arbitrary ] pe 
denial of the right to vote ona substantial scale has been found by the | tip- 
Commission. | : able 
Senator Ervin. One of those States is North Carolina. North Caro- F Jan 
lina’s literacy test. has just. been upheld by the Supreme Court of the | nc 
United States in the Zaxsiter case, and the Supreme Court of the Unit: F jtec 
ed States said in that case wherever a State adopts a literacy test. which Ss 
is alike to all people, that is perfectly constitutional. Sta 
Does the Senator disagree with that being 9 correct. statement? whe 
Senator Case. Under the present state of the law. of course, I do | wha 
not disagree. T think that this bill, 480, or even 2979, if it were I enc 
adopted, then the statement of the Court. would be amended to con- S 
form to the provision of the statute. | : : mn. 
Senator Ervin. My State of North Carolina being among these | me 
Southern States, the Civil Rights Commission says—it quotes the [- Inw 
State committee as saying, “The discrimination against potential Ss 
Negro voters is largely a thing of the past.” Now, it does say alto- | enc: 


gether there have been 40 voting complaints registered in North Caro- 


- Jaw. 
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lina, There are 1,116,000 Negroes residing in North Carolina, and 
40 voting complaints have been filed by them. 

Would the Senator from New Jersey take the position that those 
facts standing alone would be suflicient to justify taking away from 
the reyistrars in 2,200 precinets, and from the State of North Carolina, 
the right to prescribe a literacy test of its own in the form which has 
been sustained by the Supreme Court ¢ 

Senator Case. Were the general situation in the country like that 
which pertains in North Carolina, as found by the Commission, we 
would have a quite different. situation from the situation which we do 
face, Mr. Chairman. 

Senator Ervin. Now, the Civil Rights Commission has reported, 
according to Senator Javits, that. there are 100 counties in the country 
in which there have been discrimination against Negroes, But all 
those are not on the basis of literacy tests, but on every other basis also, 
There are, according to the information given me by the Library of 
Congress, 3,071 counties in the 50 States. 

Does the Senator take the position of the fact that there are vjola- 
tions of right to register to vote in 100 out of 38,071 counties da 9 sytll- 
apne — to justify changing the entire election system of the United 

tates 

Senator Casr. Mr. Chairman, I think that the situation is so serious, 
as shown by the Commission’s report, that this bill is completely jut 
fied. In fact, we would be doing less than our duty if we did not take 
the action which the bill would have ustake, 

Senator Ervix, Now, I would like to ask the Senator this question, 

The only operative part of 8. 480 is subsection 2 on page 3, is it not ¢ 

Senator Case, That. is the section whieh amends section eat syil- 
section (a) of the revised statttes—-that is right—the part of the bill 
which comes before that consists of findings, | 

Senator Ervin. Now, I would like to ask the Senator if there is any 
language in section 2 that limits the operation of the Inw to cnses of 
persons denied the right to vote on account of race or color or previous 
condition of servitude, 

Senator Case. Well, there are several parts of it. Of course, there is 
a specific prosuten that: people—all citizens otherwise qualified shall 
be allowed to vote without distinction of race, colo, or previous condi- 
tion of servitude, and without subjection to any arbitrary or unreason- 
able test, standard, or practice with respect {o literacy. And then the 
laneunge—the effect of the wliole thing is the provision that we linen 
under discussion—the completion of the sixth grade itt. a school acered- 
ited by any State or by the District shall satisfy such test. 

Senator Ervin. Well, would not the Senatot agree with me that a 
State registrar would violate section 2 if he refused to register a man 
who had completed the sixth grade in school and there was nothing 
whatever in the action of the registrar—that it was totally uninflu- 
enced by the man’s race or color. . , 

Senator Casr. Well, specifically and even more sharply, Mr. Chair- 
man, suppose he refused on the ground of a literacy test or require- 
ment the right of a white citizen to vote. Tle would be violating that 


~ 


Senator Ervin. My point. is suppose that. the registrar is not influ- 
enced to the slightest. degree in his ruling by the man’s race or color, 
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but he turns him down solely on the ground that he cannot read and 
write according to the State test, although he has completed the sixth 
gradeinschool. In other words—— 

Senator Case. He would violate this law. 

Senator Ervin. That is what I say. So irrespective of the fact his 
ruling was not based at all on the man’s race or color—— 

Senator Case. That is right. And I think this is absolutely neces- 
sary, because—for two reasons—the difficulty of proof as to the sub- 
jective state of mind of the registrar is one, and the other is the fact 
that discriminztion has been practiced on a broad scale. 

Senator Ervin. Now, under this bill, if a State, or the election offi- 
cial of a State said, “We have never used a literacy test to deny or 
abridge the right of any man to vote on account of his race or color 
or previous condition of servitude”’—would that State be permitted 
to establish that fact in evidence in any litigation on this subject? 

Senator Case. Conceivably, in the initial test of the constitutionality 
of this statute, assuming it becomes one, evidence of that sort might 
be received—although this, as the chairman knows, is one of these very 
difficult questions of evidence that I think still has not been satisfac- 
torily and completely worked out, as to how you get material of this 
sort before the court. But I think only for such a purpose would 
such evidence be admissible. And I think it likely that in order to 
give a State at least one chance for a complete challenge of the con- 
stitutionality of this statute, it might be admitted. 

Senator Ervin. Well, then, the decision would be admitted in the 
case of 1 State, but the other 20 States that have literacy tests, will 
they be denied that same right? 

Senator Case. Well, I am assuming as a result of a test, in which 
every possible shred of evidence on all matter is submitted, either 
in evidence or in the form of statements based upon common knowl- 
edge or general usage or whatever the wording is—once the consti- 
tutionality had been tested, I think it would be upheld, and I think 
that future cases would not be heard, and the matter would not come 


up. 
. Senator Ervin. Well, it is difficult to reconcile that idea with due 


rocess of law under which all litigants stand equal before the law. 
would have some difficulty saying one party could raise the ques- 
_ tion and another could not raise the same question. . 

‘Senator Casz. Well, I am not saying you could not raise it. You 
could try a dozen times to test the constitutionality of a statute. In 
every attempt, I suppose, evidence might be attempted of the sort 
that the chairman suggests. But after the thing had been decided 
once by the Supreme Court, and properly so, that other pope attempt- 
ing to test it on the same grounds would receive rather quick treatment. 

Senator Ervin. Well, is not that position fundamentally based on 
the fact that it is a matter of law rather than a recitation of fact? 

Senator Case. Well, the law, the constitutionality of the operative 
provisions in the bill do rest, I surely agree, on the findings of fact, and 
importantly so. That is why they are included. That is why we 
are having hearings. | | 

Senator Ervin. Do you think that ag can expand its power 
to legislate and contract the power of the State to legislate by making 

assertions of factina preambleordwhereas?  —. 
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Senator Casz. Well, it is not a question of contracting the power 
of the States or expanding the powers of Congress. Congress, under 
the Constitution and the amendments to it, has always had the power 
and the obligation to act in an area such as this, where the States 
have—I think we have factual proof that they have—through their 
agents deprived people of constitutional rights. So we are not ex- 
panding the powers of Congress; we are just exercising them. We are 
not contracting the powers of the States; we are preventing the States 
from doing unlawful actions in derogation of the rights of citizens. 

Senator Ervin. And are denying to the States the right to prove 
that they are not engaged in such action. 

Senator Case. Well, it is necessary to pass general Jaws in order to 
make society work and establish the rights of citizens effectively. 
Where that is necessary, on the basis of a factual history, such as the 
one we have here, it may be unfortunate, but nevertheless it is neces- 
sary. 
enator Ervin. Well, do you agree with the proposition that Con- 
gress would have no power whatever to pass the legislation embodied 
in the bill 480, if there was no denial or pebine erng of the right of 
persons to vote in States on account of race or color? 

Senator Case. I would myself not want to vote for such a statute. 
And if there were no need for it, I think it would not even be proposed. 
Even its constitutionality, I said earlier, does depend upon the show- 
ing, which I think has been clearly made, of the need for such legis- 

ation. 

Senator Ervin. But you take the sins and inequities of some people 
and visit them upon all the people by this declaration. Because of 100 
counties that may have offended, you deny over 3,000 others the rights 
they have enjoyed under the Constitution of the Usuited States and 
under State laws from the time George Washington was inaugurated 
as President down to this moment—is that not | 

Senator Case. I think I would say this—and I think this would 
be perhaps a fair way to say it. 

e do not have before us evidence in all this time these rights have 
been abused by the majority of the States, or these powers by the 
majority of the States, and therefore there has not been occasion in 
respect of them to pass legislation of this nature. I do not think they 
will find onerous the provinon the States which have not abused 
this—I do not think t ey will find these provisions onerous in any 
respect. My own experience is that I have not heard any objection 
from any State other than those in the South. | 

Senator Ervin. So the bill is aimed at the South. | 
_ Senator Case. Mr. Chairman, not in an invidious way. It is aimed— 
it is so difficult to talk about this in a by ak conveys your exact 
meaning. If you say you want to help the South, you sound patroniz- 
ing, an ess knows I do not want to patronize anybody. But I 
think the legislation is necessary here, because of the evidence that has 
cone. from this Commission’s study, based upon these States in 
question. 

Senator Ervin. Well, this Commission has brought forth some 
wonderful and strange things. For instance, I read this study and I 
found them insinuating that the Government was somehow n- 
sible for this, hecause they said some people had to live in secondhand 
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houses. This was embodied in the report the Commission made to the 
President, who lives in a secondhand White House, and a Congress 
which legislates in a secondhand Capitol. So as a result of that, I 
do not take the same opinion about the wisdom of the Civil Rights 
Commission. 

Senator Case. After a house has become a secondhand house and 
a thirdhand and a fourthhand house, then it comes to have an antique 
value, which is not.exactly what we are talking about, or what the 
Commission meant. 

Senator Ervin. Section 2 of article I, the 17th amendment, says 
that the only people legally capable of voting in ny State in elections 
for Senators and Representatives are those, and I quote, “who have 
the qualifications requisite for electors of the most. numerous branch 
of the State legislature.” 

Now, is not that a statement. in about as simple words as can be used, 
that the only people who have the right to vote for Senators and 
Congressmen are those who are eligible to vote under State law for 
members of the most numerous branch of the State legislature? 

Senator Case. I think it isa very clear statement. It has to be read, 
of course, as a part of the full Constitution, which contains other 
provisions. 

Senator Ervin. That istrue. And two of the chief other provisions 
are the 15th and 19th amendments, are they not ? 

Senator Case. That is certainly one of them. 

Senator Ervin. There is nothing in the 14th amendment that would 

invalidate any State law which applied alike to all people in like 
circumstances, would it ? 
_ Senator Case. Which in its actual application and operation so 
apply it. I think that is true. But that includes the manner in 
which it is used, wil therefore we get right back to the question of 
whether this is const ei tonal on the basis-— 

Senator Ervin. Well, is it not 4 distinction between State legisla- 
tion and State action? Tn other words, if a State law, by its phrase- 
ology. applies alike to all people in like circumstances, the law itself 
does not offend the Constitution, or the 14th amendment. 

Senator Case. Well, the law itself and the manner of its enforce- 
ment or lack of enforcement T think has to be taken together in con- 
sidering whether remedial action by the Congress is justified in regard 
toa particular State's action. | 

Senator Eavis. I do not quarrel with that at all. I will ask the 
Senator—T «do not know whether the Senator has studied these liter- 
acy tests in the various States—but. I will ask the Senator if he does 
not know that every one of the literacy tests prescribed by the Inws 
of the 21 States having such tests comply strictly, as far as the phrase- 
ology of the law is concerned, to the second section of the first article 
of the Constitution. 

Senator Case. Mr. Chairman, I do not question your statement. 
I have not made that kind of comparison recently enongh to add my 
own statement in support of it. But you can have exactly the same 
language in one constitution and in another constitution. The con- 
stitution, for example. of any State other than the United States of 
America. and many of them are in similar terms. The actual meaning 
and effect, the right of a citizen, his safety and the safety of his 
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roperty, are very different in those States which have the exact same 
anguage in their constitution as we do. 

Senator Ervin. Yes. That is a distinction of State legislation, and 
action of State officials under the legislation. 

Senator Case. Yes. And I think they have to be taken together 
in order to determine even whether, for the constitutional purposes, 
whether a particular State statute or constitutional provision is in 
fact —— 

Senator Ervin. In other words, is the Senator saying that we have 
to deprive States of the powers which the Supreme Court has held 
they possess under the Constitution because of the violation of those 
State laws by some election officials? 

Senator Case. Well, you cannot answer that in general terms. We 
are dealing here with very concrete situations. in this situation, I 
can only repeat that I think the action proposed is justified, because I 
think that it is a necessary and reasonable way of getting at an abuse 
by bop State of the rights of citizens. I think you can hardly say more 
than that. 

Senator Exviy. I think the Senator agrees with me that under the 
second section of article I, the 17th amendment, that the only persons 
eligible to vote for Senators and Congressmen are those persons who 
are eligible to vote under State law for members of the most numerous 
branch of the State legislature. Now, here is what is said, aud the 
latest. thing T can find on the subject about. the effect of the 15th and 
19th amendments. 


The 15th and 19th amendments granted no new voting rights except that of 
not being discriminated against on the grounds of race, color, previous condi- 


tlon of servitude, or sex. 

Does the Senator think that is a fair interpretation of those two 
amendments ? 

Senator Case. The chairman has certainly made a correct verbal 
statement of those two provisions of the Constitution. 

Senator Ervin. Now, I think that 480—and I am not going to ask 
you many more questions, because I did not intend to ask you this 


many. 
Senator Case. Frankly, my only embarrassment is I have taken so 


much of the chairman's time. 

Senator Ervin. Well. T think that. all of these bills, and particu- 
larly 480, undertake. as I construe it, to legislate in respect to all elec- 
tions, That is, elections for Federal officials, elections for State offi- 
cials, and elections for municipal officials. 

Senator Cass, Yes, I agree. 

Senator Ervix. And it can only be based on the 14th or the 15th 
amendment. 

Now, in the Civil. Rights cases which were handed down in 1883, 
reported in 109 U.S., page 3, it says this, dealing with the 14th amend- 
ment—and it points out that the amendment prohibited State action— 
that no State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States, nor shall 
any State deprive any person, without. due process of law, or deny to 


“any person within its jurisdiction the equal protection of laws. And 
a 


then the Court points out, in the last clause of that amendment, the 
provision that Congress shall have the right and the power to enforce 
this article by appropriate legislation. | oo 


- neither woul 


* 
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_ But they say in this case to enforce what? To enforce the rohibi- 
tion by adopting appropriate legislation for correcting the effects of 
such prohibited State laws and State actions, and thus to render them, 
in effect, null, void, and innocuous. This is the legislative power con- 
ferred upon the Congress, and this is the whole of it. It does not invest 
Congress with the power to legislate upon subjects which are within 
the domain of State legislation, but it provides modes of relief against 
State legislation or State action of the kind referred to. 

Now. all of these bills—I mean the bills based on the 14th and 15th 
amendments—ciearly offend that language, because subsection 2, ar- 
ticle I of the Constitution, the power to prescribe the qualifications of 
voters who elect Congressmen, and under the 17th amendment, the 
power to prescribe the qualifications of the voters there—that is, the 
voters for Senators—is within the domain of State legislation, be- 
cause the States alone van prescribe the qualifications of those who 
are eligible to vote for members of the most numerous branch of their 
legislature. 

So here is a bill that unconstitutionally invades the domain of the 
State, and undertakes to establish as affirmative legislation a Federal 
standard to supersede the State standards. This has been held in a 
multitude of cases on the 14th amendment, such as the Civil Rights 
cases. But you have the same situation in the 15th, because there the 
amendment is a prohibition upon State action. 

Here is what the Court says on that amendment : 

The 15th amendment is, therefore, a limitation upon the powers of the States 
in the execution of their otherwise unlimited right to prescribe the qualification 
of voters in their own elections, and the power of Congress to enforce this limita- 
tion is necessarily limited to legisletion appropriate to the correction of any 
discrimination on account of race, color, or condition. There are certain very 
obvious limitations upon the power of Congress to legislate for the enforcement 
of this article. First, legislation authorized by the amendment must be ad- 
dressed to State action in some form or through some agency. Second, it must 
be limited to dealing with discrimination on account of race, color, or condition. 

Now, this bill S. 480 is not limited to dealing with discrimination 
on account of race, color, or condition, but it is limited to dealing with 
literacy tests. Therefore, I just do not see, if the Constitution means 
what it says, and what it has always been interpreted to mean, how the 
bill could possibly be sustained. 

Senator Case. Well, Mr. Chairman, I have deep respect for the 
chairman’s ability as a lawyer, for his scholarship, for his integrity, 


and for his fairness. I understand exactly how he feels. I happen to 


have a very strong contrary view. I think that this bill and the proce- 
dure set up in it is reasonably related to correction of an abuse by the 
States of these literacy tests, and therefore it is not only constitu- 
tional, and not only justified, but it is necessary if we as a Congress 
are to perform our duties under the Constitution. ; 

I suppose Fide and I might stay here for a long, long time, and 
persuade the other that he was right. | 

Senator Ervin. Yes, sir. I apologize for taking so long. I did not 
intend to. 

Senator Case. It isa privilege always to have any sort of intercourse 
with the Chairman, end stimulating as well. | 


Senator Ervin. Thank you. | 
. The next witness, Mr. Chairman, is the Honorable 


Ld 


Mr. Crezcu. 
Herman E. Talmadge, U.S. Senator from Georgia. 
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STATEMENT OF HON. HERMAN E, TALMADGE, U.S. SENATOR FROM 
THE STATE OF GEORGIA 


Senator TarmapcE. Mr. Chairman, I appreciate the opportunity 
of appearing before this subcommittee to testify in opposition to the 
two prone bills which relate to voter qualifications—specifically, 
S. 480 and S. 2750. 

Although my remarks will be rienced applicable to both proposals, 
hd similar proposals, I will confine my remarks primarily to 

. 2750. 

At this point, Mr. Chairman, I ask unanimous consent that the 


statement be inserted in full in the record. 

Senator Ervin. That will be done. 

Senator Tatmapor. In order to save the time of the subcommittee, 
I will highlight the statement. 

Simply stated, Mr. Chairman, the proposed legislation which this 
subcommittee has been called upon to consider would provide that a 
sixth e education shall be the only literacy test for voters in presi- 
dential and congressional elections. It would, by statute, take for the 
Federal Government the responsibility of determining voters qualifi- 
cations; a matter which, by the Constitution, has been left exclusively 
to the individual States. 

I submit that Congress is without constitutional power to prescribe 
qualifications for electors. 

In the plainest language possible, article 1, section 2 declares that 
electors for Members of the House of Representatives— 
shall have the Qualifications requisite for Electors of the most numerous Branch 
of the State Legislature. 

When the method of selecting Senators wes changed from election 
by the State legislatures to election by the people in the 17th amend- 
ment, section 1 thereof adopted language identical to article I, for it 
was provided— 

The electors in each State shall have the qualifications requisite for electors of 
the most numerous branch of the State legislatures. — 

That, Mr. Chairman, is the only language that I know of in the 
Constitution that is repeated in two separate places in identically the 


same words. | 
The effect of this language is clearly stated in Willoughby, “The 
i —_ 


Constitutional Law of the United States,” pages 540-5 


A distinction is to be made between the right to vote for a Representative to 
Congress aud the conditions upon which that right is granted * * * the right 
to vote is conditioned upon and determined by State law. But the right itself, 
as thus determined is a Federal right. That is to say, the right springs from 
the provision of the Federal Constitution that Representatives shall be elected 
by those who have the right in each State to vote for the members of the most 
numerous branch of the State legislature. The Constitution thus gives the right 
but accepts, as its own, the qualifications which the States severally see fit to — 
establish with reference to the election of the most numerovs branch of their 
several State legislatures. * * * : 

Similarly, in Matthews, “The American Constitutional System,” 


second edition, page 363, 1940, the language is approximately the same. 
the debates which took’ place in the constitutional cerrentions 


Tn 
held in the original States for the purpose of ratifying the Constitu- 
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tion, it was pointed out that since elections for Congressmen would so} 
likely be held at the same time and as a part of elections for State of- he 
ficers, a hard and disagreeable situation would arise; an elector could r; 
vote for State officers, but would be held ineligible to vote for Con- has 
gressman—a situation which would possibly arise had the Constitu- | "y 
tion sought to prescribe uniform qualifications or to authorize Con- ee 
gresstodoso. “Five Elliot’s Debates,” page 385. P Y 
There is a wealth of case material which supports this principle in- a 
cluding such major Supreme Court cases as, Vewberry v. United States, Or 
256 U.S. 232, 65 L. Ed. 913 (1921); La Parte Yarbrough, 110 US. I 
661, 28 L. Ed. 274 (1884) ; United States v. Classic, 313 U.S. 299, 85 (1. 
L. Ed. 1368 (1941). : 
In the Yarbrough case, the Court expressly recognized that— Pa 
the importance to the General Government of having the actual election, the § the 
voting for those members, free from force and fraud is not diminished by the ff in n 
circumstances that the qualifications of the voter is determined by the law of ff 60, 
the State where he votes. not 
This principle has not. been overruled, and the question as to quali- or 
fications for electors is not seriously disputed today. edluc 
I would call the chairman’s attention to the latest word of the U.S. ff priv 
Supreme Court on this subject. tor 
hold in my hand the case of Baker, et al., Appellants v. Joe C. Carr, I 
et al., which was handed down by the U.S. Supreme Court just yester- [ sect 
day. Iread from the special concurring decision of Associate Justice | tim 
Douglas. Here is the language he uses: p.3 
That the States may specify the qualifications for voters is implicit in article 1, N 
section 2, clause 1, which provides that the House of Representatives shall be | sum 
‘chosen by the people and that the electors in such State shall have the qualifi- gua 
cations requisite for electozs of the most numerous branch of the State legis- F 
lature. The same provision contained in the 17th amendment governs the elec- 
tion of Senators. Within limits those qualifications may be fixed by State law. |. 2ot 
He recites approvingly Lassiter v. Northampton Election Board, Ex | °° ‘ 
Parte Yarbrough, and others. the | 
So the Supreme Court’s decision in this matter have been held time C 
after time to support the right of the States to determine their electors. Bini 
_ There are a number of decisions supporting this principle which I FO 
have cited in my prepared statement. OR. 
Now I want to call the subcommitiee’s attention to another pro- |” 
vision in the Constitution. I refer to article I, section 4, clause 1, | |.7 
which is sometimes cited as authority for expeditions of this type, to | toop 
‘strike down State law. == ee ee - Ss 
I wholeheartedly disagree with the conclusion that. some of these 1 
so-called advocates arrive at. I will read the clause in its entirety. mn 
The Times, Places and Manner of holding Elections for Senators and Repre- [| Jegis 
sentatives, shall be prescribed in each State by the Legislature thereof: but the ft 
Congress may at any time by Law make or alter such Regulations, except as to the | O! ©& 
Places of choosing Senators. thes 
It. would be enough tosay that since article I, section 2, makes express Se 
reference to qualifications of electors by adopting those applicable to hist 
State legislatures, and since the 17th amendment. makes similar pro- | “AF 
vision as to Senators, these specific provisions will necessarily con- | 
trol over the more general language of article 1, section 4, even assum- Stat 
ing the latter to be otherwise applicable, which as will be hereafter Ry. 


shown, it definitely is not. See 50 Am. Jur. 871, section 367, setting 
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forth the rule that. specific provisions of a document control as against 


uld more general ones, which, without the specific, would be included in 
of. g ’ ’ P ) 
ulag the general, — 7 
hea Certainly, the reference to “time” and “place” in article I, section 4, 
tu. Basno relevancy here. 
With respect to “manner,” this word generally has reference to the 
N- P bee : gz rn : ¥ 
procedure or the way of doing a thing, and does not define who is 
ne qualified to do it. In re Koelhoffer’s Estute, 25A 2d 638, 644, 20 N.J. 
: misc. 189; State v. Adams, 2 Stew. 231, 242 (Ala.). There is an 
8 ’ is See ’ ; 
3 Oregon and New York case which has held the same thing. 
85 In Newberry v. United States, 256 U.S. 282, 250, 257, 65 L. Ed. 918 
(1921) the Court, in speaking of article I, section 4, stated that— 
Sundry provisions of the Constitution indicated plainly enough what its 
framers meant by elections and the “manner of holding” them, following which 
‘he # the Court enumerated a list of provisions, all of which were purely procedural 
che & in nature. Reference was made to Hamilton's statement in the Federalist, No. 


60, to the effect that the qualifications of electors, unlike other matters, could 
not be altered. In dealing specifically with the language as to “manner of 


holding,” it was said: 
Many things are prerequisites to elections or may affect their outcome—voters, 


education, means of transportation, health, public discussion, immigration, 
private animosities, even the face and figure of the candidate; but authority 
to regulate the manner of holding them gives no right to control any of these.” 


In the constitutional debates, the discussion relative to article 1; 


section 4, centered principally around the reference to “place an 
time.” (See 3 Zilliot’s Debates, pp. 60, 175, 366, 403-404; 1id., vol. 2, 


ce 
p. 82.) 

1, Mr. Steele of North Carolina, who was a delegate to the convention, 

| summarized very clearly what it meant, and he stated that that lan- 

4- | guage had no authority whatever to regulate who should vote. 


From another standpoint, it is clear that article I, section 4, does 
not support the validity of g. 2750, insofar as it would illegalize liter- 
acy tests. The words “times, places and manner” appear in that 
sequence. “Times” and “places” are specific in nature, and precede 


the more general term “manner.” 


< Consequently, under the rule of interpretation known as ejusdem 
1 generis the meaning of “manner” is restricted by “times” and “places.” 
50 Am. Jur. 244 Sec. 249. As stated in Cutler v. Kouns, 110 U.S. 720, 


128, 28 L, Ed. 305 (1884) : 

The rule of interpretation correctly stated is, that where particular words 
of a statute are followed by general, the general words are restricted in meaning 
to objects of like kind with those specified. . 

See also United States v. Salen, 235 U.S. 237, 59 L, Ed. 210 (1914) ; 
and Cleveland v. United States, 329 U.S, 14, 18, 91 I. Ed. 12 (1946). 

Now, Mr. Chairman, sometimes these advocates for such proposed 
legislation reference the 14th and 15th amendments of the Constitution 
of the United States. Let us examine the appropriate provisions of 
these two amendments, 

Section 5 of the 14th amendment, and section 2 of the 15th amend- 
ment, authorize Congress to enforce those amendments by “appropriate 

legislation.” ie | 

Under these amendments, Congress is limited to legislating against 

‘State action discriminatory in nature. Civil Rights cases, 109 U.S. 
3, 18, 27 L. Ed. 885 (1888) ; Lackey v. United States, 107 F. 114 (C.C. 
Ky. 1901), cert. den. 181 U.S. 621; United States v. Cruikshank, 92 


¢ 


aw 
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U.S. 542, 28 L. Ed. 588, 592 (1876). In this respect, it is important to 
recall that Congress’ power under the 14th and 15th amendments 
is in a sense more restricted than its power to legislate as to the “man- 
ner” of Federal elections under article I, section 4. Under the ‘atter, 
if the subject matter is legitimately concerned with the “manner” or 
conduct of the election process itself, Congress can legislate even 
as against private individuals, United States v. Classic, 318 U.S. 299, 
315, 85 L. Ed. 13868 (1941), and such legislation is not limited to 
proscribing discrimination. United States v. Munford, 16 F. 223 
(C.C. Va. 1883) ; United States v. Foote, 42 F. Supp. 717 (D.C. Del. 
1942), Under the 14th amendment, however, Congress can legislate 
only so as to prevent discrimination, and under the 15th amendment, 
only as against discrimination based upon race or previous condition 
ae United States v. Reese, 92 U.S. 214, 23 L. Ed. 563 
1 ; 
Applying these principles, it necessarily follows that any effort 
b Ciciress to outlaw literacy tests cannot be predicated upon either 
of these two amendments. Literacy tests uniformly have been up- 
held as against claims that they constituted discrimination. Walliams 
v. Mississippi, 170 U.S. 218, 42 L. Ed. 1012 (1898) ; 7’rudeau v. Barnes, 
65 F. 2d 563 (C.C. 5th 1938); Darby v. Daniel, 168 F. Supp. 170 
(D.C. Miss. 1958) ; Willéams v. McCulley, 128 F. Supp. 897 (D.C. La. 
1955); Lassiter v. Northampton County Board of Elections, 360 
U.S. 45, 3 L. Ed. 2d 1072 (1959). That decision was written by 
Associate Justice Douglas and concurred in by every member of the 
U.S. Supreme Court. 
- Therefore, since literacy tests do not constitute discrimination, they 
cannot be reached under either the 14th or 15th amendments. 
Moreover, the proposition goes even further here. To uphold S. 
2750 in this regard would require a holding that the general reference 
in these two amendments is sufficient authority for Congress to super- 
sede the specific language of article I, section 2, remitting all questions 
of qualifications to State law, and that such authority is also para- 
mount to similar, gap language adopted subsequent thereto in the 
17th amendment. In other words, the Government necessarily must 
contend that despite the rule that the latest expression of the law- 


making body controls, the plain language of the 17th amendment | 


cannot be given effect because of the enforcement clauses of the earlier 


14th and 15th amendments. | 
Mr. Chairman, I have briefly attempted to point out some of the 


_ more important reasons why Con cannot, by statute, abrogate . 


a State’s constitutional right to determine voter qualifications. In 
this regard it is also interesting +o note that in the 1959 report of the 


U.S. Civil Rights Commission, Commissioners Hannah, Hesburgh, 
and Johnson recommended adoption of a constitutional amendment 


which would outiaw use of literacy tests. (See report, p. 143; 4 Race § 


Rel. L. R. 791 (1959).) It is significant that even such partisans who 
obviously favor abolition of literacy tests believe that a constitutional 


amendment will be required to accomplish it. Commissioners Storey 


and Carlton, who opposed the proposal, agreed in this respect that 

a constitutional amendment was the only appropriate way to do it. 
Mr. Chairman, I further submit that even if 

the power to legislate in this field such legislation is completely un- 


necessary and unwise. 
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As was demonstrated in the case of Davis vy. Schnell, 81 F. Supp. 
872 (D.C. Ala. 1949), a literacy test which is so vague on its face as to 
invite discrimination will be declared unconstitutional under the self- 
executing features of the 14th amendment’s due process clause, and 
Federal Jegislation can add nothing to what the law already provides. 

Similarly, if a literacy test is administered unfairly, such conduct 
can be enjoined under existing law. Such follows from section 1971, 
42 USCA, in its present form. The aggrieved citizen does not even 
have to employ attorneys and bring his own case. The Attorney Gen- 
eral will bring it for him at the expense of the United States. (42 
USCA 1971(c), as amended 71 Stat. 637 (1957)). Ifa “pattern or 
practice” of discrimination is shown, the Federal courts are authorized 
to appoint voting referees to supervise registration and voting, thereby 
making administrative discrimination impossible. 

As it presently reads, section 1971 is sufficient to deal with all con- 
duct which Congress is authorized or should be authorized by the 
Constitution to regulate, at least in the present context. 

Senator Ervin. While the Senator is on that point, would it be all 
right to interrupt him ? 

Senator TaLmapce. Indeed it will. 

Senator Ervix. Now, the amendment made in 1960 to the Civil 
a Act of 1957, is clearly based upon the 14th amendment, is it 
not 


Senator Tatatapoe. It is; yes, sir. _ 
Senator Ervin. And it has a provision to the effect that first, cases 


brought under that amendment or under the Civil Rights Act of 
1957 are of an equitable nature and are triable by Federal district 
judges without juries, are they not? 

Senator TaLtsapce. That is correct. 

Senator Ervin. And the 1960 amendment provides that if a judge 
finds that a qualified Negro has been denied the right to register and 
vote, on account of his race or color, and that that was done pursuant 
to a pattern, then the court can appoint voting referees, who are to 
take the evidence on the question of the man’s meeting the literacy 
test. 

Senator Tatmaper. The chairman is eminently correct. 

Senator Ervin. And not only that, the bill even goes so far as to 
declare that in cases where the voting referees are appointed and they 
take the test of the person in question, that the only evidence that 
can be considered vy the court when it passes on exceptions to the 
eet ot the voting referee is the evidence taken by the voting referee 

imself. 3 ae . 

Senator Taumapoe. The chairman is eminently correct. | 

Senator Ervin. And I will ask the Senator from Georgia if, as a 
- matter of fact, if you, provided you left a blank space in tho com- 
plaint, so that you could acep & suit to the names of the piaintiffs 
and the names of the defendants, and the venue of the case, could 
bring virtually every one of these cases using a printed complaint, 
could you not ; ; | 

Senator Tatmavoxr. The chairman is correct, sir. 

Senator Ervin. And the Department of Justice could turn out 
those printed complaints at the rate of 100 or 150 or if necessary 500 


 aday, could they not? 
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Senator Tauaapce. They could, indeed. 

Senator Ervin. Then the Federal judge sitting without a jury, or 
the voting referee, would not have to take more than 2 or 3 minutes, 
when the case came on for trial, to sit beside the applicant and let 
the applicant read a section out of the Constitution and write a section 
out of the Constitution. As far as the trial on the literacy test point 
is concerned, it probably would not take more than 2 or 3 minutes, 
is that not true? 

Senator Taumapoe. I agree entirely with the chairman. 

Senator Ervin. Is not all of this talk about there being something 
cumbersome about enforcing the rights of persons wrongfully denied 
the right to vote under a literacy test, is that not so much nonsense? 

Senator Tatarapocr. Of course It is. 

Mr. Cuatrman. S. 2750 is even more objectionable in another re- 
spect. The language relating to tests is not limited to matters of 
literacy. Section 1971(b), as amended, states that— 

Deprivation of the right to vote shall include * * * the denial to any person 
otherwise qualified by law of the right to vote on account of his performance 
in any examination, whether for literacy or otherwise * * * 

Under this broad language, convicted felons could be enfranchised. 
Suppose, for example, that a State requires a registrant to complete 
& questionnaire as to such matters as age, residence, and character. 
If the registrant completes this form and discloses a conviction for 
a serious offense, could it be said that his denial of suffrage was 
deprived from his “performance in any examination”? It is not 
entirely clear that bach a result would not be impossible under S, 2750. 

Moreover, the same rensons which inspired the Constitutional Con- 
vention to adopt the voter qualifications of State law (art. I, sec. 2) 
* weigh equally heavy today, and indeed, more so. 

Elections for Members of Congress are al. iost always held at the 
same time and as a part of State elections at which State and local 
officers are elected. The effect of S. 2750 is to prescribe different 
qualifications for electors for Congressman and Senator than those 
prescribed by State law for State officers. 

This will necessitate separate registers, separate ballots, separate 
voting machines, and may ultimately necessitate separate elections. 
Absentee voting will also be complicated. 

Lastly, in view of the large number of Federal statutes now pro- 
tecting the right to vote, it is submitted that additional legislation on 
the subject is not needed. Ir. an appendix, the various statutes, both 
criminal and civil, affording protection against interference with the 
right to vote are enumerated and I ask that this be made a part of the 
record. I would point out. chat there are 15 different statutes that 
have been adopted by the Congress of the United States protecting 
the right to vote. Nine of them are civil in nature, and six of them 
are criminal. If 15 statutes adopted by Congress on this one issue 
would not protect the right to vote, I do not know what will. 

Senator Ervin. That will be inserted in the record. 

Senator Taumaper. Under recent amendments to 42 U.S.C.A. 1971, 
revolutionary, far-reaching provisions are made in the field of voting 
rights. Suits by the Attorney General on behalf of private persons are 


authorized. The courts are empowered to issue orders declaring cer- 
Hy 
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tain persons qualified to vote, and to appoint voting referees to super- 


vise election procedures. | 
Under section 1974, voting records must be preserved, and made 


subject to inspection. _ 
he Civil Rights Commission, armed with unheard-of investigaton 


procedures as a result of the decision in Larche vy. Hannah (363 U.S. 


420, 4 J. Ed. 2d 1307 (1960) ), is given a roving commission to conduct 
investigations and issue compulsory process to harass, accuse and try 


State election officials. 
This is‘and should beenough. Merely because isolated cases of abuse 


occasionally arise, necessitating litigation, is no reason to abrogate 


the Constitution. 
When a crime is committed, no one would suggest that we dispense 


with constitutional principles simply because the crime is shocking, 


brutal, or one too frequently committed. 
These proposals stand on‘no better footing, and I hope this sub- 


” 


committee will disapprove them. 
(The full statement of Senator Talmadge and the appendix re- 


ferred to follow :) ;” 
id : 
PREPARED STATEMENT OF U.S. SENATOR HERMAN EB. TALMADGE . 


, * t 

Mr, Chajrman,'I appreciate the opportunity of appearing before this subcom- 
mittee today to: testify in opposition to the twe proposed bills which relate to 
voter qualification laws, S. 480 and ,S..2750. Although my remarks will be 
equally applicable to both proposals, 1 will confine my s{atement primarily to 
2750. a ic 4 
Simply stated, Mr. Chafringn, the proposed legislation which this subeomimittee 
has been called upon to consider would provide that a sixth grude education shall 
be the only literacy test for voters in presidential! and congressional elections. ; It 
would, by statute, take for the Federal Government the responsibility of deter- 
mining voter qualifications; a matter which, by the, Constitution, has been left 


exclusively to the individual States. ‘ Pita tg Si 
I submit that Congress |s without constitutional power to prescribe qualjfica- 


tions for arta 

In the plainest language possible, article I, section 2 declares that electors for 
Members of the House of Representatives “shall have-the Qualifications requisite 
for Electors of the most numerots Branch of the State Legislature.” —_- 

When the method bf selecting Senators was changed from election by the State 
legislatures to election by the people in the 17th amendment, section 1 thereof 
adopted language identitgl to article I, for it was provided: “The electors in each 
State shall have the qualifications requisite for electors of the Most numerous 


branch of the State legislatures,” ae 
The effect of this language is clearly stated in Willoughby, The Constitutional 


Law of the United States, pages 540-541 : ~~. -...-—-- 

“A distinction is to be made between the right to vote for a Representative to 
Congress and the conditions upon which that right is granted * * * the right to 
vote is conditioned upon and determined by State law. But the right itself, as 
thus determined is a Federal right. That is to say, the right springs from the 
provision of the Federal Constitution that Representatives shall be elected by 
those who have the right in each State to vote for the members of the most 
numerous branch of the State legislature. The Constitution thus gives the right 
but accepts, as its own, the qualifications which the States severally sce fit to 
establish with reference to the election. of the moat numerous branch of their 
several State legislatures * * *.”) [Emphasis supplied.] 

Similarly, in Mathews, The American Constitutional System, 2d edition, page 
803 (1040), it is said: 

“Two provisions of tue Constitution other than section 2, article I, and the 17th 
amendment indirectly leave to the States powers over voting qualifications. The 

‘first is-section 1 of article 11 which grants to the States the right to choose the 
manner of appointing presidential electors. . If elections are designated as the 
manner of appointing electors, the States have authority to determine what shall 
be the qualifications of voters in these elections. The second provision is the 
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second section of the 14th amendment. ‘This section of the amendment clearly 
recognizes the right of a State to adopt suffrage qualifications which exclude 
certain of its adult male eitizens from voting.’ By this section the State is 
penalized for denying the right to vote to male citizens of 21 years of age for 
reasons other than participation in rebellion or other crimes; ‘but the right to 
deny the suffrage, meaning ordinarily the right to establish qualifications restrict- 
ing the right to vote, is legally sanctioned.” 

In the debates which took place in the constitutional conventions held in the 
original States for the purpose of ratifying the Constitution, it was pointed 
out that since elections for Congressmen would likely be held at the same time 
and as a part of elections for State officers, a hard and disagreeable situation 
would arise; an elector could vote for State officers, but would be held ineligible 
to vote for Congressman—a situation which would possibly arise had the Con- 
stitution sought to prescribe uniform qualifications or to authorize Congress 
to do so (5 Elitot’s Debates, p. 385). 

There is a wealth of case material which supports this principle including 
such major Supreme Court cases as Newberry v. United States (256 U.S. 232, 
65 L. Fd. 018 (1921) ); Ba Parte Yarbrough (110 U.S. 661, 28 L. Ed. 274 (1884) ); 
United States v. Classic (313 U.S. 299, 85 L. Ed. 1868 (1941) ). 

In the Yarbrough case, the Court expressly recognized that “the importance 
to the General Government of having the actual election, the voting for those 
members, free from force and fraud is not diminished by the circumstance 
shat the qualifications of the voter is determined by the law of the State where 

e votes.” 

This principle has not been overruled and the question as to qualifications for 
electors is not seriously disputed today. 

In Ventre v. Ryder (176 F. Supp. 90, 94 (D.C. La 1959) ), the Court held: 

“Under our constitutional system, the qualifications of voters is a matter 
committed to the States, subject only to Federal constitutional restraints pro- 
nibiting discrimination on account of race, color, sex * * *,” 

“The question of whether or not a voter is a qualified elector is a State matter 
to be determined by State law and State courts” (p. 97). 

In Tullier v. Giordano (265 F. 2d 1 (C.A. 5th 1959) ), an injunction was sought 
against a Louisiana registrar, the charge being that he refused to register, 
by means of the literacy test imposed by State law, all voters not friendly to 
his political faction. ‘The Court declared: 

“Under our Federal system the qualification of voters is left to the several 
States subject to some limitations imposed by the U.S. Constitution. As 
originally adopted, the Constitution contained few provisions on the subject 
of voting rights.” 

The Court then referred to article I, sections 2 and 4; article II, section 1, 
and the 12th, 14th, 15th, 17th, and 19th amendments 

In Darby v. Daniel (168 F. Suppl. 170 (D.C. Miss. 1958) ), in upholding the 
Mississippi literacy test, it was said: 

“Any consideration of the constitutionality of the challenged portions of the 
amendment begins with the fundamental fact that, under our constitutional 
system, the qualification of voters is a matter committed exclusively to the 
States” (p. 176). 

The question as to presidential electors was settled in McPherson v. Blacker 
(146 U.S. 1, 86 L. Ed. 869 (1892) ), which involved mandamus by nominees for 
presidential elector against the Michigan secretary of state, seeking to have 
declared unconstitutional a recent Michigan statute governing election of presi- 
dential electors. The new statute provided for the election by districts of presi- 
dential and vice presidential electors, the plaintiffs contended that the Consti- 
tution required the State to act as a unit, and not delegate to subdivisions the 
right to select electors. 

The Court rejected this attack, holding that “the appointment and mode of 
appvintment of electors belong exclusively to the States under the Constitution 
of the United States,” referring to article IT, section 1, clause 2 (p. 85). 

No violation of the 14th or 15th amendments was found, as Pine right of suf- 
frage was held to be derived from State citizenship (pp. 37-38). 

Article I, section 4, clause 1, is cited in the proposed legislation as giving con- 
stitutional ‘authority for such’ legislation. I wholeheartedly disagree with this 


conclusion. 
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This clause provides: 
“The ‘TMmes, Places and Manner of Holding Elections for Senators and Repre- 


sentatives, shall be prescribed in each State by the Legislature thereof; but the 
Congress may at any time by Law make or alter such Regulations, except as to 
the Places of chusing Senators,” 

It would be enough to say that since article I, section 2, inrkes reference to 
qualifications of electors by adopting those applicable to Stute legislatures, and 
since the 17th amendment makes similar provision as to Senators, these specific 
provisions will necessarily control over the more general language of article I, 
section 4, even assuming the latter to be otherwise applicable, which, as will be 
hureafter shown, it definitely is not. See 50th American Jurisprudence, page 
371, section 367, setting forth the rule that specific provisions of a document con- 
trol as against more general ones, which, without the specitic, would be included 


in the general. 
Certainly, the reference to “time” and “place” in article I, section 4, has no 


relevancy here. 

With respect to “manner,” this word generally has reference to the procedure 
or the way of doing a thing, and does not define who is qualified to do it. In re 
Koelhoffer’s Estate (25A 2d 688, 644, 20 N.J. Mise. 189) ; State v. dames (2 Stew. 
231, 242 (Ala.)). 

In Newberry v. United States (256 U.S. 282, 250, 257, 65 L. Ed. 918 (1021) ), the 
Court, in speaking of article I, section 4, stated that “sundry provisions of the 
Constitution indicated plainly enough what its framers meant by elections and 
the ‘manner of holding’ them, following which the Court enumerated a list of pro- 
visions, all of which were purely procedural in nature. Reference was made to 
Hamilton's statement in The Federalist, No, 60, to the effect that the qualifica- 
tions of electors, unlike other matters, could not be altered. In dealing specifi- 
cally with the language as to ‘manner of holding,’ it was said : 

“Many things are prerequisites to elections or may affect their outcome—vot- 
ers, education, means of transportation, health, public discussion, immigration, 
private animosities, even the face and figure of the candidate; but authority to 
regulate the manner of holding them gives no right to control any of these.” 

In the constitutional debates, the discussion relative to article I, section 4 
centered principally around the reference to “place and time” (see 3 Elliot’s 
Debates, pp. 60, 175, 366, 403-4 ; Id. vol. 2, p. 32). 

Mr. Madison stated that this authority in Congress was necessary, and he gave 
several examples, all of which involved procedural matters (5 Elliot, pp. 401-402. 
See also 2 Elliot, pp. 22-34 ; 48-49 ; 325; vol. 4, p. 104). 

Mr. Steele of North Carolina stated the issue very succinctly, viz: 

“Every man who has a right to vote for a representative to our legislature 
will ever have a right to vote for a Representative to the General Government. 
Does it not expressly provide that the electors in each State shall have the quali- 
fications requisite for the most numerous branch of the State legislature? Can 
they, with a most manifest violation of the Constitution, alter the qualifications 
of the electors? The power over the manner of elections does not include that of 
saying who shall vote: the Constitution expressly says that the qualifications 
which entitle a man to vote for a State Representative. It is, then, clearly and 
indubitably fixed and determined who shall be the electors; and the power over 
the manner only enables them to determine how these electors shall elect-— 
whether by ballot, or by vote, or by any other way.” 

From another standpoint, it is clear that article I, section 4 does not support 
the validity of S. 2750, insofar as it would illegalize literacy tests. The words 
“times, places, and manner” appear in that sequence. “Times” and “places” are 
specific in nature, and precede the more general term “manner.” 

Consequently, under the rule of interpretation known as ejusdem generis, the 
meaning of “manner” is restricted by “times” and “places” (50 Am. Jur. 244, sec. 
249). As stated in Cutler v. Kouns (110 U.S, 720, 728, 28 L. Ed. 805 (1884) ). 

“The rule of interpretation correctly stated is, that where particular words of 
a statute are followed by general, the general words are restricted in meaning 
to objects of like kind with those specified.” 

See also United States v. Salen (285 U.S. 287, 50 L. Ed. 210 (1914)), and 
Oleveland v. United States (829 U.S, 14, 18, 91 L. Ed. 12 (1948) ). 

Since “times” and “places” deal only with the physical or procedural aspects 
of an election, it is clear that “manner” must likewise be limited, and cannot 
be held to embrace such substantive matters as the qualifications of electors. 
To construe it otherwise would not only violate the rule of ejusdem generis, but 
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likewise completely nullify so much of article I, section 2, and section 1 of the 
17th amendment, as adopt the qualifications prescribed by State law. [ven 
as to the original Constitution, i.e., article I, section 2, all provisions must be 
construed so as to give effect to each (50 Am. Jur. 361, sec, 358), and to harmonize 
all parts and avoid inconsistencies (50 Am. Jur, 367, sec, 863). To assert other- 
Wise here would require that we go even further and assume that section 1 
of the 17th amendment, although a later expression of the people than article I, 
section 4, was nevertheless subordinate to the latter. 

As pointed out in Ha Parte Yarbrough (110 U.S. 661, 28 L. Ed. 274 (1884) ), 
and in United States v. Classic (318 U.S, 200, 85 L. Ed. 13868 (1941)), Congress 
can legislate so as to regulate the conduct of Federal elections so as to protect 
them against fraud, violence, and the like, even as against the acts of private 
individuals, but as stated in the Yarbrough ease— 

“* * * the importance to the General Government. of having the actual election, 
the voting for those members, free from force and frand is not diminished by 
the circumstance that the qualifications of the voter is determined by the law of 
the Stute where he votes” (p. 663). 

Mr. Chairman, the proponents of these proposals are also urging us to accept 
the premise that the 14th and 15th amendments to the Constitution grant author- 
ity for this legislation, Let us examine the appropriate provisions of these two 
amendments, 

Section 5 of the 14th amendment, and section 2 of the 15th amendment, author- 
ize Congress to enforce those amendments by “appropriate legislation.” 

Under these amendments, Congress is limited to legislating against State action 
discriminatory in nature. Civil Rights Cases (109 U.S, 3, 13, 287 L. Rd. 885 
(1883) ) ; Lackey vy, United States (107 BF. 114 (C.C. Ky. 1901), cert. den. 181 U.S. 
621); United States v. Cruikshank (92 U.S, 542, 28 L. Ed. 588, 592 (1876)). In 
this respect, it is important to recall that Congress’ power under the 14th and 
15th amendments ts in a sense more restricted than its power to legislate as to the 
“manner” of Federal elections under article I, section 4. Under the latter, if 
the subject matter is legitimately concerned with the “manner” or conduct of 
the election process itself, Congress can legislate even as against private individ- 
uals, (United States v. Classic (818 U.S. 299, 315, 85 L. Ed. 1868 (1941)), and 
such legislation is not limited to proseribing discrimination. United States v. 
Munford (16 F. 223 (C.C. Va. 1883) ): United States vy. Foote (42 F, Supp. 717 
(D.C. Del. 1942)). Under the 14th amendment, however, Congress can legislate 
only so as to prevent discrimination, and under the 15th amendment, only as 
against discrimination based upon race or previous condition of servitude. 
United States v. Reese (92 U.S, 214, 23 L, Kd. 563 (1876) ). 

Applying these principles, it necessarily follows that any effort by Congress to 
outlaw literacy tests cannot be predicated upon elther of these two amendments. 
Literacy tests uniformly heve been upheld as against claims that they con- 
stituted diserimination. Wéilliama vy. Mississippi: 170 U.S, 218, 42 L. Ed. 1012 
(1898) ) ; Trudeau v. Barnes (65 F.2d 563 (CC 5th 1933) )} + Darby vy. Danicl (168 
F, Supp. 170 (D.C. Miss. 1958) ) ; Williams v. MeCulley (128 F. Supp. 897 (D.C, 
La. 1955)); Lassiter v. Northampton County Board of Elections (360 U.S. 45, 
31. Ed. 2d 1072 (1959) ). 

Therefore, since literacy tests do not constitute discrimination, they cannot be 
reached under either the 14th or 15th amendments. 

Moreover, the proposition goes even further here. To uphold S, 2750 in this 
regard would require a holding that the general reference in these two amend- 
ments is sufficient authority for Congress to supersede the specific language of 
article I, section 2, remitting all questions of qualifications to State law, and that 
such authority is also paramount to similar, specific language adopted sub- 
sequent thereto in the 17th amendment. In other words, the Government neces- 
sarily must contend that despite the rule that the latest expression of the law- 
making body controls, the plain language of the 17th amendment cannot be given 
effect because of the enforcement clauses of the earlier 14th and 15th amend- 
ments. 

While Congress has wide choice in selecting means to Implement its powers, 
United States v. Classic (313 U.S. 299, 820, 85 L. Ed. 1868 (1941)), the means 
sought to accomplish even a legitimate end must not be unreasonably broad, 
and may in no event themselves be violative of the Constitution, Shelton v. 
Tucker (364 U.S. 479, 5 L. Ed. 2d 231 (1961) ) ; Smith v. California (861 U.S. 147, 
41, Ed. 2d 203 (1959)); Speiser v. Randall (357 U.S. 513, 2 L. Ed. 2d 1460 


(1958) ). 
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Mr. Chairman, I have briefly attempted to point out some of the more important 
reasons Why Congress cannot, by statute, abrogate a State’s constitutional right 
to determine voter qualifications. In this regard it is also interesting to note 
that in the 1959 Report of the U.S. Civil Rights Commission, Commissioners 
Hannah, Hesburgh and Johnson recommended adoption of a_ constitutional 
amendment which would outlaw use of Hteracy tests. See Report, p. 1438; 4 
Race Rel. LR, 791 (1959). It is signitieant that even such partisans who ob- 
viously favor abolition of Hteracy tests believe that a constitutional amendment 
will be required to accomplish it. Commissioners Storey and Carlton, who op- 
posed the proposal agreed in this respect, for they declared: 

“On principle, proposals for constitutional amesdments which would alter long- 
standing Federal-State relationships, such as the constitutional provisional that 
mutters pertuining to the qualifications of electors shall be left to the several 
States, should not be proposed in the absence of clear proof that no other action 
will correct an existing evil. No such proof is apparent.” 4 Race Rel. E.2., 
p. 793. 

Mr. Chairman, I further submit that even if Congress possessed the power to 
legislate in this fleld such legislation is completely unnecessary and unwise. 

As was demonstrated in the case of Daris v. Schnell, 81 F. Supp. 872 (D.C, Ala. 
1949), a Hteracy test which is so vague on its face as to invite discrimination will 
be declared unconstitutional under the self-executing features of the 14th amend- 
ment’s due process clause, and Federal legislation can add nothing to what the 
law already provides. 

Similarly, if a literacy test is administered unfairly, such conduct can be en- 
joined under existing law. Such follows from section 1971, 42 U.S.C.A., in its 
present form. The aggrieved citizen does not even have to employ attorneys and 
bring his own case. The Attorney General will bring it for him at the expense 
of the United States, #2 ULS.C.A, 1071(¢), as amended 71 Stat. 637 (1957). If 
a “pattern or practice” of discrimination is shown, the Federal courts are au- 
thorized to appoint voting referees to supervise registration and voting, thereby 
making administrative discrimination impossible. 

As it presently rends, section 1071 is sufficient to deal with all conduct which 
Congress is authorized or should be authorized by the Constitution to regulate, at 
least in the present context. 

S. 2750 is even more objectionable in another respect. The language relating 
to tests is not limited to matters of literacy. Section 1971(b), as amended, 
states that “Deprivation of the right to vote shall include * * * the denial to 
any person otherwise qualified by law of the right to vote on account of his per- 
formance in any examination, whether for literacy or otherwise * * *” 

Under this broad language, convicted felons could be enfranchised. Suppose, 
for example, that a State requires a registrant to complete a questionnaire as to 
such matters as age, residence, and character. If the registrant completes this 
form and discloses a conviction for a serious offense, could it be said that his 
denial of suffrage was derived from his “performance in any examination’? 
It is not entirely clear that such a result would not be impossible under S. 2750. 

Moreover, the same reasons which inspired the Constitutional Convention to 
adopt the voter qualifications of State law (art. I, sec. 2) weigh equally heavy 
today, and indeed, more so, 

Elections for Members of Congress are almost always held at the same time and 
as a part of State elections at which State and local officers are elected. The 
effect of S. 2750 is to prescribe different qualifications for electors for Congress- 
man and Senator than those prescribed by State law for State officers. 

This will necessitate separate registers, separate ballots, separate voting ma- 
chines, and may ultimately necessitate separate elections. Absentee voting will 
also be complicated. 

Lastly, in view of the large number of Federal statutes now protecting the 
right to vote, it is submitted that additional legislation on the subject is not 
needed. In an appendix, the various statutes, both criminal and civil, affording 
protection against interference with the right to vote are enumerated and I ask 
that this be made a part of the record. 

Under recent amendments to 42 U.S8.C.A. 1071, revoluionary, far-reaching pro- 
Visions nre made in the fleld of voting rights. Suits by the Attorney General on 
behalf of private persons are authorized. The courts are empowered to issue 
orders declaring certain persons qualified to vote, and to appoint voting referees 


to supervise election procedures. 
Under section 1974, voting records must be preserved, and made subject to 


inspection. 


fae, 
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The Civil Rights Commission, armed with unheard-of investigatory procedures 
as a result of the decision in Larche y. Hannah, 363 U.S, 20, 4 L. Ed. 2d 1807 
(1960), is given a roving commission to conduct investigations and issue com- 
pulsory process to harass, accuse, and try State election officials. 

This is and should be enough. Merely because isolated cases of abuse occa- 
sionally arise, necessitating Mtigation, is no reason to abrogate the Constitu- 
tion. <All laws necessarily must be enforced in the courts according to estab- 
lished procedures, and due process of law always entails some delay and expense. 

When a crime is committed, no one would suggest that we dispense with con- 
stitutional principles simply because the crime is shocking, brutal, or one too 
frequently committed. 

These proposals stand on no better footing, and I hope this subcommittee will 


disapprove them, 
APPENDIX 


FEDERAL STATUTES PROTECTING THE RIGHT TO VOTE 
CRIMINAL PROVISIONS 


18 U.S.C.A. 241: Conspiracy Against Rights of Citizens. 

18 U.S.C.A, 242: Deprivation of Rights Under Color of Law. 

18 U.S.C.A. 594: Intimidation of Voters. 

18 U.S.C.A. 595: Interference With Voting by Officers of Government. 

18 U.S.C.A. 597: Expenditures to influence voting. 

18 U.S.C.A. 601: Deprivation of employment or other benefit for political 
activity. 

CIVIL PROVISIONS 

42 U.S.C.A. 1971: Deprivation of Right to Vote Based on Race, ete.; Injune- 

tion by Attorney General; Exhaustion of remedies not required ; voting referees; 


orders qualifying persons to vote ; contempt. 
U.S.C.A. 1972: Interference with Freedom of Elections by Armed Forces. 


42 U.S.C.A. 1974: Retention of Voting Records. 
42 U.S.C.A. 1975: Commission on Civil Rights; Investigation of Reports 
Relating to Deprivation of Voting Rights. 

42 U.S.C.A. 1981: Equal Rights Under the Law. 

42 U.S.C.A. 1988: Actions for Deprivation of Rights Under Color of Law. 
42 U.S.C.A. 1985: Conspiracies to Interfere with Civil Rights; Voting Rights. 
42 U.S.C.A. 1986: Liability for Failure to Prevent Violation of Section 1985. 
42 U.S.C.A. 1987: Prosecutions by Federal Officials of Violations of Civil 


Rights Statutes. 

Senator Ervin, I will ask the Senator if those who demand the 

enactment of these bills are really demanding that Congress violate 
section 2 of article I, the 17th amendment, because some election offi- 
cials in some States have violated the State law prescribing a literacy 
test. 
Senator TaLmapor, The Chairman is eminently correct. It would 
go even beyond that. In order to pass these bills, it would amount to 
an amendment of the Constitution of the United States by legislative 
enactment alone, and, of course, the manner of amending the Con- 
stitution is prescribed in that document, and it is not permitted by leg- 
islative enactment. 

Senator Ervin. Now, the Senator was referring a moment ago to 
the broad scope of some of these bills, I invite attention to S. 480, 
in which I will ask the Senator if there are not some States that pro- 
hibit insane persons from voting. 

Senator Tatmapor. Indeed they do. As I recall, my own State does 
prohibit that. 

Senator Ervin. I will ask the Senator if S. 480, which forbids any 
test as to comprehension or intelligence of any citizen who has com- 
pee os sixth grade would not result in permitting insane persons 
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Senator TauatapeeE. I do not think there is a doubt about it. 
Senator Ervin. I would like to ask the Senator if he thinks the 
Supreme Court was correct in the Lassiter case when it made this 


statement— 

The ability to read and write likewise has some relation to standards designed 
to promote intelligent use of the ballot. 

Senator Tatmapae. Indeed I do. I would hate to think that our 
electorate in exercising every function of electing officers governing 
our National, State, municipal, and county governments did not have 
the competence to read and write. 

Senator Ervin. I would like to ask the Senator if he also agrees with 
this statement in that case. 

Literacy and illiteracy are neutral on race, creed, color, and sex, as reports 
around the world show. 

Senator TaLmapce. That is entirely correct. 

Senator Ervin. Now, in the Zassiter.case, the Supreme Court of 
the United States said there was no suggestion that the North Carolina 
literacy test, which applied alike to all persons of all races, was being 
used to circumvent the Constitution. 

Senator Tatmapce. That is correct, sir. 

Senator Ervin. I will ask the Senator if in the W7lliams v. Missis- 
stppt case, where the Supreme Court of the United States upheld the 
literacy test of Mississippi, if the Supreme Court did not say in that 
case that you could not strike down as unconstitutional a State literacy 
test merely because it might be possible to do some evil in its actual 
administration. 


Senator Tatmapece. It did. 
Senator Ervin. Did not the Supreme Court of the United States 


sustain the language of State literacy tests in the Guinn case, in Okla- 
homa, the Zassiter case in North Carolina, and the W2/lams case in 
Mississippi ? 

Senator Tatmapoee. They did. 

Senator Ervin. And did not the Circuit. Court of Appeals for the 
proper circuit uphold the literacy test of Louisiana in the 7rudeau 
case? 

Senator Taumapcr. They did. 

Senator Ervin. And did not the Supreme Court. refuse to grant 
certiorari and review the decision in the Z'*udeau case? 

Senator Tatmaper. The chairman is correct. 

Senator Ervin. I will ask the Senator if these bills do not present 
this very peculiar situation. Is this not the proposition being put to 
Congress by the proponents of these bills? That the Congress shall 
declare all State literacy tests arbitrary and unreasonable and uncon- 
stitutional as in violation of the 14th and the 15th amendments, not- 
withstanding the fact that the Federal courts, which have all of the 
judicial power of the Nation, have expressly declared on at least four 
occasions that literacy tests of this nature are constitutionally adopted 
by the States, and do not violate the 14th and 15th amendments. 

Senator Tatmapor. The chairman’s statement is entirely correct. 

Senator Ervin. In other words, in the last analysis, the proponents 
of these bills are asking that Congress declare section 2 of article I 
and the 17th amendment unconstiutional, and declare that the Supreme 
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Court of the United States was absolutely wrong when it adjudicated 


that State literacy tests were valid. 
Senator Tataapcse. That would be the effect if one of these bills 


were adopted. 

Senator Ervin. I want to thank the Senator for his very fine expo- 
sition of the provisions of the Constitution relating to these bills. 

I wish to say that the Senator from Georgia has been one of the 
greatest advocates of the preservation of constitutional government in 
the United States in the Senate in the history of the Nation. I wish 
to commend him, because I feel that the Senator from Georgia, and 
those who share his views, are fighting against great odds to try to 
preserve the Constitution of the United States for the benefit of all 
Americans, of all generations, and all races. 

Senator Tarstapce. I am grateful indeed for the generosity of the 
chairman’s compliments, and I appreciate the privilege of appearing 


before this subcommittee. 
Senator Ervin. The committee will stand in recess until 10 o’clock 


in the morning. 
(Whereupon, at 4:25 p.m., the committee took a recess until 10 a.m., 


Wednesday, March 28, 1962.) 
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U.S. Sen ATE, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 


OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 
7 


The subcommittee met, pursuant to recess, at 10 a.m., in room 45 
Old Senate Office Building, Senator Sam J. Ervin, Jr. (chairman of 
the subcommittee). presiding. 


Present: Senators Ervin and Keating. 
Also present: William A. Creech, chief counsel and staff director; 


Robinson QO. Everett, counsel; and Bernard Waters, minority counsel. 
Senator Ervin. The subcommittee will come to order. 
The committee will be delighted to hear at this time from the able 
and distinguished junior Senator from Alabama. 


STATEMENT OF HON. JOHN SPARKMAN, A U.S. SENATOR FROM 
THE STATE OF ALABAMA 


Senator Sparkman. Thank you, Mr. Chairman and gentlemen of 
the committee. I have a prepared statement on this matter. It is 
several pages in length. f must say that after hearing the distin- 
guished chairman of this subcommittee speak on this subject in the 
Senate a few et ago, I well realize that there is little that anyone can 
say to add to what he said relating to this matter that is before us. 

I welcome the opportunity to appear before this committee to 
present my views concerning the recently proposed legislation on liter- 
acy tests, S. 2750, which I consider to be neither constitutional nor 
necessary. 

In substance, the popes measure before this committee provides 
that any person qualified by law has the right to vote, if such person 
has not been judged incompetent and has comple the sixth grade 
of any public school or accredited private school in any State or 
pereitory) the District of Columbia, or the Commonwealth of Puerto 

ico. 

This measure, in my judgment, would violate the traditional con- 
cept of the division of powers between the Federal and State Govern- 
ments in an area in which the Constitution has been explicit. This 
explicitness is manifested by the fact that today, no less than 19 States 
have some form of literacy tests in order to determine whether prospec- 
tive voters are qualified to vote. These States, representing s cross 
section of our entire Nation, under the powers delegated to them by 
101 
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the Constitution, have seen fit to require a minimum of understanding 
as a prerequisite for exercising the precious privilege of voting. Now 
it is recommended that article I, section 4, which has been a part. of 
our Constitution for over a century and a half, and the 14th and 15th 
ainendments, which have been a part. of our Constitution for almost 
a century, should be interpreted as a mandate for usurping the power 
of each State to determine the qualifications of electors. I cannot 
agree with this. 

Senator Ervin. Asa matter of fact, Senator—pardon the interrup- 
tion—section 2 of article IT has been in effect for 172 years. 

Senator Sparkman. Yes—in fact, ever since the Constitution was 
written. 

Senator Exvin. Ever since George Washington was inaugurated 
President of the United States the first time. 

Senator Sparkaan. Well, even some time before that. I guess it 
became effective in September of 1789. 

Senator Ervin. That is right. 

Senator Sparkman. The Constitution completed its adoption, as I 
recall, in 1789. And it has been a part. of the Constitution ever since 
that. time. 

The Constitution authorizes the State—I was going to say— legisla- 
tures to determine the manner of appointing presidential electors. 
Therefore, whether there is a vote by the people who are qualified and 
the manner of holding the election rests in the discretion of the State 
legislatures. 

In article IT, section 1, the Constitution provides: 

Each State shall appoint, in such Manner as the Legislature thereof may di- 
rect, a Number of Electors, equal to the whole Number of Senators and Repre- 
sentatives to which the State may be entitled in the Congress: * * * 


As to the Congress, it provides: 

The Congress may determine the Time of chusing the Electors, and the Day on 
which they shall give their Votes; which Day shall be the same throughout the 
United States. 

Mr. Chairman, in that last statement is given very clearly the part 
that is delegated to the Federal Government, and that. sums it up, in 
just that very short statement. Congress has the power to determine 
the time of choosing electors, and the day on which they shall give 
their votes, which day shall be the same throughout the United States. 

There is no counterpart to article I, section 2, the 17th amendment 
which provides that Senators and Representatives are to be elected 
by the people, or to the provision in article I, section 4, which provides 
that Congress may make or alter regulations on the times, places and 
manner of holding elections for Senators and Representatives. The 
only restrictions on the States are those encompassed within the 14th, 
15th, and 19th amendments, which, of course, bear upon all elections, 
and the selection of the President and Vice President by State electors 
as stated in the 12th amendment. 

In substance, the selection of the President is constitutionally a two- 
fold procedure: first, the appointment. of presidential electors within 
a State; and, second, the slention of a President by the electors. The 
language in the Constitution is clear, and the U.S. Supreme Court has 
ona number of occasions preserved the selection of presidential electors 
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to the exclusive control of the States. ay v. Blair, 343 U.S. 214 
(1952) ; McPherson v. Blacker, 146 U.S. 1 (1892); Zn re Green, 184 
U.S. 377 (1890). 

In the case of AfcPherson v. Blacker, supra, the Supreme Court, 
after reviewing the history of the methods adopted by the States for 


the selection of presidential electors, asserted : 


In short, the appointment and mode of appointment of electors belong exclu- 
sively to the States under the Constitution of the United States. They are, as 
remarked by Mr. Justice Gray in re Green, 134, U.S. 877, 379, “no more officers or 
ugents of the United States than are the members of the State legislatures when 
acting as electors of Federal Senators, or the people of the State when acting as 
the electors of Representatives in Congress.” Congress is empowered to deter- 
mine the time of choosing the electors and the day on which they are to give their 
votes, which is required to be the same day throughout the United States, but 
otherwise the power of jurisdiction of the State is exclusive, with the exception 
of the provisions as to the number of electors and the ineligibility of certain 
persons, so framed that congressional and Federal influence might be excluded. 

Moreover, the Court, in rejecting the contention that a State which previously 
adopted a general statewide ticket in choosing presidential electors and which 
now employs a district system, was violating the 14th and 15th amendments by 
preventing qualified voters from casting their ballots on all electors, remarked : 

“* # * The right to vote intended to be protected refers to the right to vote as 
established by the laws and constitution of the State. There is no color for the 
contention that under the amendment every male inhabitant of the State being 
a citizen of the United States has from the time of his majority a right to vote 
for presidential electors.” 

The object of the 14th amendment in respect of citizenship was to preserve 
equality of rights and to prevent discrimination as between citizens, but not to 
radically change the whole theory of the relations of the State and Federal Gov- 
ernments to each other, and of both governments to the people. /n re Kemmler, 


136 U.S. 436. ae 
The inhibition that no State shall deprive any person within its jurisdiction 


of the equal protection of the laws was designed to prevent any person or class 
of persons from being singled out as a special subject for discriminatory and 
hostile legislation. Pembina Company v. Pennsylvania, 125 U.S. 181. 


The Court, in conclusion, stated : 

* * © if presidential electors are appointed by the legislatures, no discrimina- 
tion is made; if they are elected in districts where each citizen has an equal 
right to vote the same as any other citizen has, no discrimination is made * * * 
unless the authority vested in the legislatures by the second clause of section 1 
of article II has been divested and the State has lost its power of appointment. 

The exclusive power preserved to the States in regard to electors is 
even more evident in the case of Walker v. U.S. 93 F. 2d 383 (8th Cir, 
1937), where the court of appeals touched on the question of qualifica- 
tions, although the issue involved was whether or not falsification of 
the vote on candidates for presidential electors was a Federal criminal 
offense. In holding that this was not a Federal offense, the court dis- 
cussed the Government’s reliance upon Zw Parte Yarborough, 110 U.S. 
651 Oe , which had held that electors for Members of Congress did 
not owe their right to vote exclusively to State Jaw. But the court 


pointed out that— 
we ure here discussing the status of presidential electors [not Members of Con- 
gress]. Manifestly, the right to vote for presidential electors depends directly 


and exclusively on State legislation. 
Proponents may contend that the case of Burroughs v. United 
States, 290 U.S, 584 Laer lends substance to Federal interference in 
the selection of presidential electors. However, in that case, the court 
was careful to point out that the Corrupt Practices Act “neither in 
purpose nor in effect * * * interferes (d) with the power of a State, 
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under section 1, article II, of the Constitution to a point. electors 
or the manner in which their appointment shall be made.” The court 
explained that the act was confined to situations which, if not beyond 
the power of the State to deal with at all, were beyond its power to 
deal with adequately. It in no sense invaded any exclusive State 
power. The principles expounded in that case can in no way be 
“pplied to the proposed legislation before this committee, which cre- 
utes a uniform qualification for voters of all States. The States have 
long been able to adequately appoint their presidential electors. 

ie manner of appointing presidential electors, as stated in the 
decisions I have analyzed, preserves such activity as an exclusive 
State power. This has been reaffirmed as late as 1952 in Ray v. 
Blair, supra. In my judgment, there is no question that if a State 
chooses to elect its electors by popular election, it does have the ex- 
clusive power to prescribe qualifications for its voters, as long as there 
is no contravention of the 14th and 15th amendments. (In re Opinion 
of Justices, 118 Me. 552, 107 A. 705 (1919).) 

Qualifications of voters for congressional elections have long been 
considered a matter committed to the States, subject only to Federal 
constitutional restrictions prohibiting discrimination on account of 
race, color, or sex. Pope v. Williams, 193 U.S. 621 (1904); Ventre 
v. Ryder, 176 F. Supp. 90 (1959). The power of the States to deal 
with this matter is encompassed within article I, section 2, and the 


17th amendment. 

Article I, section 2, provides: 

The House of Representatives shall be composed of Members chosen every 
second year by the people of the several States, and the electors in each State 
shall have the qualifications requisite for electors of (Re most numerous branch 


of the State legislature. 

The 17th amendment provides: 

The Senate of the United States shall be composed of two Senators from 
each State, elected by the people thoreof, for 6 years; and each Senator shall 
have one vote. The electors in each State shall have the qualifications requisite 
for electors of the most numerous branch of the State legislatures. 

Mr. Chairman, I want to mention something there that was called 
to my attention in a very able presentation made on the floor of the 
Senate several days ago by the distinguished Senator from Georgia, 
Mr. Talmadge. He called attention to the fact that the exact words 
of section 1, article II, relating to the qualifications of electors, were 
repeated in the 17th amendment. And, of course, the chairman knows 
that there are—the exact words. And he said this is the only point 
in the Constitution in which there is a repetition of words. Re- 
member the 17th amendment was adopted fairly recently —1913, if I 
remember correctly. 

Accordingly, in a number of cases the Supreme Court has upheld 
provisions in State constitutions or laws Droge | qualifications 
of voters. Minor v. Happersett, 88 U.S. (21 Wall) 162 1874), 
denial of suffrage to women; Afason v. Afissouri, 179 U.S. 328 (1900), 

artial registration system; Pope v. Williams, supra, declaration of 
intent to become a citizen; Myers v. Anderson, 288, U.S. 368 (i08ty 
ownership of property; Breedlove v. Suttles, 302 U.S. 277 (1987), 

oll tax; Lassiter v. Northampton County Board of Elections, supra; 

rudeau v. Barnes, supra, Guinn y. United States, supra, and Willams 


v. Mississippi, supra, literacy tests. 
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Despite this long history of judicial interpreta.:on, proponents 
now contend that article I, section 4 and the 14th and 15th amendments 
now give the Federal Government the authority to usurp specific 


powers delegated to the States. ae 
Accordingly, I have examined carefully court decisions in regard 


to these provisions, 

The contention that article I, section 4 encompasses or apple to 
qualifications of voters, in my judgment, is without merit. As stated 
in United States v. McElveen, 177 F. Supp. 355 (1959), under Federal 
constitutional authority to regulate the manner of holding elections 
for Federal office and to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers, 

Congress may also control the registration, but not the qualifications, of voters 
in Federal elections * * *, 

Poll taxes have long been considered to be within the area of 
voter qualification and to come within the purview of article I, section 
2, and the 17th amendment. 

By the way, may I say, Mr. Chairman, that that principle was 
ae se as being a qualification within the control of the States 
by the very action that the Senate took yesterday, in porns the 
constitutional amendment and striking down a proposal for a simple 
statutory enactment. And it was also recognized in the case of 
pranting women’s suffrage, and also back in the amendments giving 

e right to vote to recently freed slaves. 

In other words, every time, heretofore, that any action has been 
taken relating to qualifications of voters, qualifications that are left 
with the States, when the Constitution was adopted. Every time it 
has been recognized as equ & constitutional amendment, and 
not being sufficiently rested upon a simple statutory enactment. 

Turning now to the rights secured under the 14th and 15th amend- 
ments, which I believe proponents rely upon most heavily, the Supreme 
Court has said, that these amendments do not confer the right of 
suffrage. Lassiter v. Northampton County Board of Elections; 
Guinn v. United States; Minor v. Happersett; Niawon v. Condon, 286 
US. 73 (1982) ; Nixon v. Herndon, 973.8. 536 (1927). 

In the case of Guinn v. U.S. and Lassiter v. Northampton County 
Board of Elections, the Supreme Court said that literacy tests as a 
prerequisite to voter qualifications are completely consistent with the 
14th and 15th amendments. 

In the Guinn case, the Court said: 

* * * No time need be spent on the question of the validity of the literacy test 


considered alone since as we have seen its establishment was but the exercise by 
the State of a lawful power vested in it not subject to our supervision, and in- 


deed, its validity is admitted. 
The Court went on to say in reference to the 15th amendment: 


Beyond doubt the amendment does not take away from the State governments 
in a general sense. the power over suffrage which has belonged to those govern- 
ments from the beginning and without the possession of which power the whole 
fabric upon which the division of State and National authority under the Con- 
stitution and the organization of both governments rest would be without sup- 
port and both the authority of the Nation and the State would fall to the ground. 
In fact, the very command of the amendment seeks to regulate its exercise as to 


the particular subject with which it deals. 
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Senator Ervin. If the Senator would pardon an interruption at 
this point, it is of interest. to note that in the Baker case, the Tennessee 
Reapportionment case handed down the day before yesterday, Mr. 
Justice Douglas used as a basis for his opinion that the Court could act 
in that matter, the fact that the power to prescribe the qualifications 
for voters rested in the States. 

Senator Sparkman. Yes. I have related some cases recently de- 
cided. Iam glad the chairman brought in one very recently decided, 
just the day before yesterday. 

In the case of Lassiter v. Northampton. County Board of Elections, 
decided in 1959, Justice Douglas, in speaking for a manimous Court, 
reaflirmed the principles expounded in Guinn y. U.S. and remarked: 

We do not suggest that any standards which a State desires to adopt may be 
required of voters, But there is wide scope for exercise of its jurisdiction. 
Residence requirements, age. previevs criminal record (Davia v. Beason, 138 
U.S. 333, 345, 347) are obvious examples indicating factors which a State may 
take into consideration in determining the qualifications of voters. The ability 
to read and write likewise has some relation to standards designed to promote 
intelligent use of the ballot. Literacy and illiteracy are neutral on race, creed, 
color, and sex, as reports around the world show. Literacy and intelligence 
are obviously not synonomous. Illiterate people may be intelligent voters. Yet 
in our society where newspapers, periodicals, books, and other printed matter 
canvass and debate campaign issues, a State might conclude that only those 
Who are literate should exercise the franchise * * *. It was said last century 
in Massachusetts that a literacy test was designed to insure an independent 
and intelligent exercise of the right of suffrage. Stone v. Smith, 159 Mass. 413. 
34 N.E. 521. North Carolina agrees. We do not sit in judgment on the wisdom 
of that policy. We cannot say, however, that it is not an allowable one measured 
by constitutional standards. 

Mr. Chairman, I am sure the chairman is familiar with that case, 
which I iielieve came from his State, North Carolina. 

I call attention again to the fact that it was an unanimous decision 
of the conv, as recent as 1959, and the unanimous opinion was written 
by Justice douglas, whom the chairman cited just a moment ago ina 
case that was decided just the day before yesterday. 

The Court, in conclusion, pointed out that there was no inference 
charging a violation of the 15th amendment, and that 
the test required by North Carolina seemet: to be one fair way of determining 
whether a person was literate, and not a calculated scheme to lay springes 
for the citizen. | 

Proponents may also contend that the Supreme Court. decisions, 
which have not. always been uniform as to chatter the right to vote for 
a Member of Congress has a State or United States source, add to 
their argument. In fact, there is no fundamental conflict. between 
thestatements. It is important to recognize that in speaking of a State 
source, these assertions are made in reference to qualifications of elec- 
tors, and not in reference to other election matters, such as the power 
to regulate the manner of holding congressional elections. Pope v. 
Willams. This is made perfectly clear in the case of Fx Parte Far- 
brough. While the Court there said that the Laity to vote for a Mem- 
ber of Congress is a right or privilege secured by the Constitution, it 
also stated that: | 

The States, in prescribing the qualifications of voters for the most numerous 
branch of their own legislatures, do not do this with reference to the election for 


Members of Congress. Nor can they prescribe the qualification for voters for 
those eo nomine. They define who are to vote for the popular branch of their 
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own legislature, and the Constitution of the United States says the same persons 
shall vote for Members of the Congress in that State. It adopts the qualification 
thus furnished as the qualification of its own electors for Members of Con- 
yress * * * The Court did not intend to say (in Minor vy. Happersett) thar 
when the class or person is thus ascertained, his right to vote for a Member of 
Congress was not fundamentally based upon the Constitution, which created 
the office of Member of Congress, and declared it should be elective, and pointed 
to the mens of ascertaining who should be electors. 

While Congress may have the power to enact laws to prohibit dis- 
crimination because of race, color, or previous condition of servitude, 
for Congress to enact legislation which makes a presumption of liter- 
acy is, as I have mentioned, tantamount to usurpation of the sovereign 
rights of the States and in derogation of the Constitution, which spe- 
cifically leaves qualifications of voters within the purview of the 
States’ powers. None of the provisions, which the proponents rely 
on in the proposed measure, give Congress a carte blanche, but limit 
the Congress in the area in which it has the power fo act. 

If one of the purposes of this bill is to qualify Negro voters in the 
South overnight, and undoubtedly there is some sentiment to support 
this, there is little guarantee of success even with the aid of this 
legislation. 

Perhaps the committee is familiar with a report of the Southern 
Regional Council, which found that the Nero's “lack of political 
consciousness” remains the greatest barrier to voting. Moreover, the 
1961 Report. by the Commission on Civil Rights might aid us in under- 
standing why. It is pointed out in this report that 23.5 percent of 
nonwhites 25 years of age or over, were deemed functionally illiterate 
(completed less than 5 years of school) compared to 6.4 percent 
of whites. Median number of school years completed by nonwhites 
25 years old and over was 8.1 compared to 11.4 for whites. Only 20 
percent of nonwhites compared to 45.3 percent of whites had high 
school or better education; 49.5 percent. of nonwhites compared to 
80.8 percent of whites had elementary school or better. 

Our primary concern, according to the statistics I have cited, would 
seem to be one of educating this mass of untapped potential resource, 
and creating a responsible citizen who can exercise the ballot intelli- 
gently. Iseriously doubt that a presumption of literacy because one 
has a sixth grade education will create “political consciousness” or an 
intelligent elector. We are all aware that a democracy, more than 
any other form of government, calls for a literate population. In 
order to function effectively in 1 democracy, all citizens must. think 
cleariy and independently, and effectively participate in the skills of 
communication. What this proposed piece of legislation does is 
assault our whole concept that responsible democracy rests upon 
responsible voters. The right to vote is a privilege as well as a duty, 
and we should work hard to secure this right for all, but the way 
is to lift up those who are not able to share in the responsibility and 
not to debase this privilege. 

What sense does it make to set. the literacy qualifications at the 
sixth grade level? There are those who have gone through six grades 
and who remain totally ignorant of the complexity of our Govern- 
ment and the everyday issues involved. On the other hand, and I 
want to stress this, there are those who have, because of necessity, 
had less education, but who through perseverance, ambition, and self- 
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education, have become intelligent and responsible citizens. Those 
who fall into this latter category may be few. Nevertheless, the 
arbitrary limitation of not having a sixth grade education would 
require these people to take a literacy test. This strikes me as an 
attempt to treat all human beings like inanimate objects. A sixth 
grade education does not prove or disprove anything. It certainly 
does not mean that everyone with a sixth grade education is literate, 
any more than all those with a fifth grade education are illiterate. 

n my judgment, the measure proposed not only violates the powers 
which have been conferred to the States, but is itself discriminatory. 

For these reasons, I am of the strong opinion that the proposal 
would be unconstitutional, and should not receive the approval of 


this committee. 
Senator Ervin. The census of 1959 shows that 25.5 percent of non- 


whites had not completed the fifth grade of school, and that 6.4 


percent of whites had not. 

Senator Sparkman. That is right. 

Senator Ervin. If a State were to adopt as a literacy test the require- 
ment that a person shall have completed the sixth grade, does not 
the Senator from Alabama think that those who entertain the views 
of the propenen of these bills would have urged that that violated 
the 15th amendment, because it would result in disfranchisement of 
almost 400 percent more Negroes that white people ? 

Senator SPARED: I think the able chairman has a point there. 
I may say I cited those figures that the chairman has just referred 
to, and emphasizing the fact that it would be harmful—and I certainly 
subscribe to the idea advanced by the chairman, that it would be 
discriminatory. 

Let me say this, in my own experience. 

I have seen Negroes in my community go before the registration 
‘board, and register, and become voters, who had, I would guess, not 
-even a third grade education. But they were people who had been 
working, they knew the community, they knew what was going on, 
they had served their country in time of war, and they were admitted 
as voters. 

Now, I think that the adoption of this kind of a constitutional 
amendment would be a suggestion—it of course would not say to the 
States that you must raise your literacy test to a sixth grade level-— 
but I think it would certainly contain the suggestion, and the chair- 
man knows so often we have the illustration in enacting laws where 
something is to become the ceiling, and it immediately becomes the 
floor, and vice versa. | | 

In other words, the writing of this into the Constitution would 
‘suggest that the proper level in this country would be a sixth grade 
education. 

Now, Mr. Chairman, I can remember back when I was a boy. I dare 
say the average citizen in the community where I grew up had nothing 
like a sixth grade education. My father, I dare say, of course back 
in those days, they didn’t know what grades were, they just went to 
school, and studied books for a period of time. As a matter of fact, 
‘that was not done away with too recently. That was true when I 
went to school. I didn’t know what grades were. I just went and 
started studying books, and studied that book until I finished it 
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and studied another book. When I studied all the books the local 
school had, they told me I ought to go downtown to high school, 
about 4 miles away. So I went down to high school. 

I didn’t even know what grade to go into, I went into the first 
room, Which was the lowest grade. That happened to be the seventh 
grade. The teacher was a little late coming in so I got to wonderin 
why should I wait around there, so I just got up, quietly walke 
into the next grade room, the 8th grade. And that was where I was 
promoted from the 7th to the 8th grade. I never knew what grades 
were, until I started high school. 

My father was one of the most alert citizens in the community. Yet 
he couldn’t have qualified under this proposal if a sixth grade edu- 
cation were needed. And I dare say—I doubt that a fourth of the 

~ople could have qualified under that criterion. In fact, I don’t 
bee how they would have measured a sixth grade education. 

We had school only a few months in the year. 

It is true that in many areas of the South, a great many of our 
people even now don’t have a sixth-grade education. I don’t think 
that is true with the upcoming generations, because we have done a 
remarkably good job in stepping up our education in the South for 
everybody, regardless of race. I am sure that in future years they 
will have a sixth-grade education or better. And yet a great part of 
them—well, that report shows in 1959, 2314 percent of the Negro citi- 
uy es the Southern States, I think it was—does the chairman re- 
member 

Senator Ervin. I don’t know whether it is the Southern States only 
or the country as a whole. 

Senator Sparkman. I am not sure offhand either. But anyhow, 
231% percent of them did not have a sixth-grade education. They 
would be denied the right of vote if this level were adopted as a 
necessary standard of literacy tests in this country. 

I think the individual State has a much better opportunity of judg- 
ing conditions in that State and of setting its own literacy test. 

On the other hand, I can think of people who have a sixth-grade 
education, who have gone through the sixth grade, and probably do 
not have the understanding of our system of government that ought 
to permit them to register and vote. 

#t us say that a person comes here from a foreign land. He may 
have had a fine education in his homeland. He may stay here long 
enough to take out first papers for citizenship, go on and complete his 
citizenship. Is he going to have an understanding of our system of 
government to such an extent that he can exercise the privilege of 
voting—unless he actually studies in this country, has some kind or 
some course of preparation ? 

I remember in the course of debate on the Senate oor 2 years ago 
I guess it was, some point was brought out about qualifications o 
voters. The point was brought out—something that I never had 
known—that the great group of Puerto Ricans who live in New York, 
who can’t speak English, are denied the right to vote. I believe that 
some States put certain restrictions on Indians, and other groups. 
Maybe those Puerto Ricans have had a fine education, maybe they 
have had a high school education. And yet the State apparently 
realizing that they did not understand the system of government right 
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off, wrote a provision in its law that unless they got to the point where 
they could understand English, they could not vote. 

Now, who am I to say that this is an unreasonable restriction, even 
though they have got a sixth-grade education or better? And who is it 
in some other States that is to say that a Negro down in my State that 
has a third-grade education, but is a good citizen, has defended his 
country in time of danger, is not entitled to vote because he doesn't 
have a sixth-grade education ? 

I think it is a bad proposal, and I agree with the chairman that it 
would be discriminatory. 

Senator Ervin. I think counsel has some questions he would like 
toask you. 

Mr. Creecu. Senator, Alexander Hamilton, writing in the “Fed- 
eralist Papers No. 60,” stated that the authority of Congress— 
would be expressly restricted to the time, place, and manner of elections. The 
qualifications of the persons who may choose or be chosen, a8 has been remarked 
on other occasions, are defined and fixed in the Constitution, and are unalterably 
national legislation. 

Now do you feel that this statement, sir, is consonant with your posi- 
tion that in those instances in which Congress has acted to change 
voter qualifications it has not done so by legislative act, but only by | 
constitutional amendment ? 

Senator Sparkman. Yes. Asa matter of fact, in the talk I made on 
the Senate floor a few days ago, on the poll tax amendment, I quoted 
that paper of Alexander Hamilton, writing in the Federalist—I quoted | 
that. 

Yes, I think it is in complete accord with what I have said. I said 
a few minutes ago, you will remember, that the Government of the 
United States, Congress, the executive department, all have recognized 
in the past that when qualifications of voters were to be changed, it 
had to be done by constitutional amendment—for the very reason that | 
the power was not lodged in the Federal Government, that could be 
handled through a statutory enactment, but was one that was left— | 
and I am not saying given to the States, it wasn’t given to the States, 
it belonged to the State originally, and was left there, when the Con- 
stitution was written. 

Mr. Creecu. Sir, you have discussed at some length the two bills, | 
S. 480 and S. 2750. Of course, as you know, S, 2979 was referred to 
this subcommittee late last. week, and also is being considered today. 

With regard to S, 480, the subcommittee has been told that one 
criticism of the bill is that while the Supreme Court has gone so far as 
to hold that in primaries, where one political party dominates, this 
amounts to a Federal election—if a Federal position is involved, they 
have not yet said anything in particular about how a State should 
conduct its local and municipal elections. 

Now, sir, in view of the fact that S. 480 is not limited in application 
to primaries, where the election of a Federal officer is involved, but 
would extend to all State elections, what would be your view of this 
criticism ? 

Senator Sparkman. Well, I think such a proposal as that is uncon- 
stitutional. I don’t see how there could be any argument to sustain 
the right of Congress to legislate on matters that are purely local. 

Mr. Creecu. Sir, assuming that Congress may legislate relative to 
a State election, respecting literacy qualifications or requirements— 
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then would it not also be possible for Congress to legislate respecting 
the age requirements or the residence requirements? 

Senator Sparkman. Well, I prefer to rest my case a little differently 
by saying that Congress doesn’t have the right to legislate on any of 
them. I don’t concede that Congress has the right to legislate on 
literacy tests. They all belong in the same category, and they all 
belong to the States, where they have rested since the first State was 
formed in this country. 

Mr. Creecn. Well, sir, S. 2979, which was referred to the subcom- 
mittee last week, would provide that only in four instances could an 
individual be refused the right to vote in any State. 

They are the following: inability to meet reasonable age require- 
ments, inability to meet reasonable requirements as to length of resi- 
dence within the State or its political subdivisions, legal confinement 
at the time of the election or registration, and conviction for a oy, 

Now, sir, if this bill, S. 9979, were enacted into law, it would 
adversely affect the constitution of your State, and some of the laws 
of your State, since your State constitution disqualifies from voting 
idiots and insane persons, who would not be covered by this bill, unless 
of course they were confined to an institution. By the same token, 
your constitution prohibits from voting individuals convicted of a 
number of crimes, some of which may not be considered felonies under 
the Federal criminal statutes. 

Senator Sparkman. I believe under our constitution it would have 
to bea felony or one involving moral turpitude. 

Mr. Creecn. That is right, sir. And of course by the Federal 
criminal statute, if it were not punishable by imprisonment of 1 year 
it would not be considered a felony. So crimes of moral turpitude, i 
the imprisonment were not for 1 year, would not be covered. And 
then of course there are other persons, in the fourth category, in 
your State—those people who have interfered with elections and made 
false affidavits, and so forth. 

I wonder, sir, if you would care to comment on the restrictions of 
this bill, in view of the fact that it would affect either the constitutions 
or the statutes with regard to voter qualifications in 45 of the 50 


States, 

Senator Sparkman. I may say that I was not familiar with the bill, 
I had not seen it, did not know it had been introduced. But from what 
you have told me, I certainly think it is wholly bad. I was going to 
suggest that a bill such as that would probably run counter to either 
statutory or constitutional provisions in every State in the Union. 
Of course it may be that the enactment of the literacy test bill would 
have the same effect—even though it deals with just one of the qualifi- 
cations. S. 2979 would take over the entire field of qualifications. In 
other words, after that—if that bill should be enacted into law, and 
should be held constitutional—and I don’t think any court in the land 
would ever hold that bill constitutional—then it would take over com- 
pletely the matter of qualifications of electors, which is in clear contra- 
vention of the Constitution. 

I don’t see how there could be any argument. for the constitution- 
ality of that bill. 

Senator Ervin. Senator, I would like to ask you one thing about 
the amendment made in 1960, to the Civil Rights Act of 1957. 
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Now, it is said by the proponents of this bill that it is necessary to 
enact. one of these bills into law. Does not the 1960 amendment legis- 
late on the basis of the 15th amendment? It provides that whenever 
a suit is brought under the 1957 act, in the name of the United States, 
and at the expense of the taxpayers, and the judge finds in such case 
that. nonwhites or Negroes have been denied the right. to vote on 
account of their race or color and that. such denial has been pursuant 
toa pattern, then the judge ean appoint voting referees to pass on the 
qualifications of voters, and that these voting referees will take the 
testimony on the literacy test, in an ex parte proceeding, from which 
the members of the State election officials are excluded, and denied the 
right to cross examination, And it: further provides that in case of 
any exception filed by the attorney general of the State to the reeom- 
mendation or findings of the voting referees, the judge shall determine 
that fact. solely upon the evidence taken in the ex parte proceeding by 
the voting referee. 

Do you think that that statute is sufficiently broad in scope to secure 
the right to vote of every qualified Negro in any precinct. anywhere 
in the United States? 

Senator Sparkman. I certainly do. And it was based upon the use 
of these qualifications, In other words, even that, which I thought 
was going entirely too far, and was violative of the Anglo-Saxon 
judicial procedure system—yet even in that, it recognized that the 
qualifications were to be set. by the State. And the things that. these 
people who are appointed by the Federal judge have to consider are 
the qualifications that have been set. 

In other words, they don't consider whether those qualifications are 
good or not. They consider whether or not the would-be voter meets 
the requirements of those qualifications. 

In other words, it recognizes even there, by indirection, the right 
of the State to set the qualifications. 

Senator Evin, T would like to observe that I agree with the Senator 
from Alabama. This is the only instance I know where tho law ex- 
cludes a party from the part of the trial that. affects his rights. 

Senator Sparkman, That is what Thad in mind. 

Senator Inrvix. And denies him the right to confront his accusers, 
the right to hear testimony. 

Senator Sparkman. That is right. That is the reason I said it 
was violative of the Anglo-Saxon sense of justice. 

Senator Ervin. Now, I want to ask the Senator. A great deal of 
talk is made about the difficulty of administering a thing of this kind. 
I would ask the Senator if it isn’t true that all that need be done is to 
out the applicant in a chair beside the voting referee or the Federal 
Judge trying the case and hand the applicant whatever he is required 
to read, and let him read it, and then let him write it. The voting 
referee or the judge could determine this matter in just a few minutes, 
couldn't he? 

Senator Sparkman. Well, if he had the literacy standards of the 
chairman, I think he passed that test in about 6 seconds, wasn’t it, on 
the floor of the Senate the other day. Was that not right? 

Senator Ervin. Yes. I think we can demonstrate it here. I don’t 
want to drag it out too long. I will see if I can qualify you under the 


North Carolina literacy test. 
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Senator SparkMAN, I may not. pass the test. 
Senator Ervin, No, 1 am going to do it. Iam going to show you 


how long it would take a voting referee or a Federal judge sitting 


without a jury to determine this. 

Now, the North Carolina literacy test is set forth in section 4 of 
article TV, and it. provides that every person presenting himself for 
registration shall be able to read and write any section of the Consti- 
tution inthe English language. 

Now, suppose you select here the preceding section, section 3 of the 
article. 

Senator SparkMAN. Well, let me select another section. They might 
say you had one picked out. 

Senator eevin, All right. 

Senator SparkMAN, ‘Take this one right. here. 

Senator Ervin, All right. Section 7. 

Senator SPARKMAN, Section 6. 

Senator Ervin, Section 6. 

Elections by people and general assembly. All elections by the people shall 
be by ballot, and all elections by the general assembly shall be by verbosa. 


Have I satisfied you? 
Senator SPARKMAN, Even with the Latin included. 
Ai _ a * 
Senator Ervin. Now, I wish you would get your watch and see how 


long this takes. 
Senator SrarKMAn,. I will. 
Senator Ervin, Well, let’s start off again. 


Section 6, Elections by people and general assembly. All elections by the people 
shall be by ballot, and all eleetions by the general assembly shall be by verbosa. 


Senator SparKMAN. Ten seconds. 

Senator Ervin. Now I will start to write. You look at your watch. 
Senator SparkMAN. All right. 

Senator Ervin. I will write the same thing. 

All right. 

Senator SparkMAN. Sixty-five seconds. 

Senator Ervin. That would be a total of how much to pass the entire 


test, sitting in a court, before a Federal judge or voting referee, or 


before a registrar? 

Senator SparkMAN. A minute and 20 seconds. 

Senator Ervin. So, don’t you think it is nonsense to say that a 
literacy test of that type is too cumbersome ? 

Senator SrarkMan. Well, I certainly do. 

Senator Ervin, Just to point it out plainly, the 1957 Civil Rights 
Act and the 1960 amendment to the 1957 Civil Rights Act provides 
for equitable proceedings, trial before a judge without a jury, and if a 

mettern of discrimination based on race is shown, trial by the court 
y voting referees without a jury, and without the presence of adver- 
sary parties. 

So the procedures which you and I went through just a minute ago 
could be adopted by the Federal judge or by the voting referee, 
couldn't it? 

Senator Sparkman. It certainly could. 

Senator Ervin. And be no more cumbersome than that. 


Senator Sparkman, It certainly could. 
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Senator Ervin. I don’t know whether the Senator from Alabama 
agrees with me on the point, but does not the Senator from Alabama 
think that the rules of civil procedure applicable to Federal district 
courts now permit very sloppy complaints to be drawn in a very 
short fashion, and does not he think that any competent lawyer could 
draw a complaint to base a suit on—well, just comparatively—in less 
than an hour. 

Senator SPARKMAN. It could be very easily done. 

Senator Ervin. And in these voting rights cases, the Department 
of Justice could adopt a form, could it not, with just a blank place in 
the form to state what the venue of the action was and the names 
of the plaintitis and the names of the defendants, and the official 
statement of the defendant. 

Senator Sparkman. Certainly, there could be a regular standard 
os They would just have to go to the clerk's office, get one and 

ill it out. 

Senator Ervin. The printing press could run them off. 

Senator SparkMAN. That is right. 

Senator Ervin. And any competent. lawyer could fill out one of 
those forms in a few minutes, ald he not ! 

Senator SPARKMAN, Yes, easily. 

Senator Ervin. And the Department of Justice has a full-time dis- 
trict. attorney and a full-time assistant district. attorney in every 
Federal judicial district in the country. 

In addition to that, they have many lawyers up there in the so-called 
Civil Rights Division of the Department of Justice, and in the De- 
partment of Justice generally. 

Senator Sparkman. Yes, sir. Not only could a lawyer fill them 
out, but it could be made so simple, I mean the form required by the 
court, could be simplified to the extent that. any person who was literate 
could fill it out. 

Senator Ervin. Wouldn't it be even more difficult to try the ques- 
tion of whether a man had a sixth grade education than it would to 
determine whether he could write and write 2 section of the Consti- 
tution in theEnglish language. | 

Senator Sparkman. Yes. And I don’t know how they would ever 
establish the fact. that a person did have a sixth grade education. 
That would involve considerable work itself, that is, with people 
migrating over the country astheydo. 

_ Mr. Waters, Senator, I think we have had a good demonstration 
by our able and distinguished chairman, a good trial lawyer, demon- 
strative evidence indicating that the entire test ought not to take at 
best any longer than about a minute and 20 seconds. Wouldn’t you 
say that it would be all right for any registrar to give the test in any 
parish or county where it is given? 

Senator Sparkman. Well, it seems to me the test taken by the Sen- 
ator from North Carolina could be taken by any applicant for the 
rirht to vote before any registrar, yes. 

Mr. Waters. And any length of time very much in excess would 
probably be unnecessary, wouldn’t you agree? 

Senator Sparkman. It depends on the section of the Constitution 
picked out. It happened that I picked out a very short section. 


o> mows FT 


LITERACY TESTS AND VOTER REQUIREMENTS 115 


Mr. Warers. Senator, would you agree that Congress has a right 
to legislate concerning its own elections? 
Senator Sparkman. Congress has the right to legislate concerning 


its own elections within the oveon of the Constitution giving it the 


right to do that, and only within that. 
Mr. Waters. In connection with bill No. 2750, Senator, certainly 


you understand that it doesn’t purport. to set a standard as such, but 
merely indicates that, ina quoted part from the bill on page 3— 

Deprivation of the right to vote shall include but shall not be limited to the 
application of any standard or procedures more stringent than are applied to 


others similarly situated, and the denial to any person otherwise qualified by 
law of the right to vote on account of his performance in any examination, 


whether for literacy or otherwise. 
So they can still go nhead and give the examination. It doesn’t 
outlaw any literacy test. But merely goes on to say— 


If such person has not been adjudged incompetent, and has completed the sixth 
primary grade of any public school or an accredited private school, 


and so on. 
Senator SrarkMAN,. Yes, I recognize the fact. that it does not set. the 


sixth gradeasastandard. Isaid that few minutesago. However, I 
said, that we know from legislative history—usually, where you sug- 
gest a ceiling, it usually becomes a floor, or where you suggest a floor 
it becomes a ceiling. It just works that way. You gravitate toward 
that. And I said it was suggestive to the States. 

Senator Ervin. Thank you very much. Thank you, Senator. 

Senator Sparkman, Thank you very much, gentlemen. 

Mr. Creecu. Mr, Chairman, our next witness is the Honorable Er- 
win N. Griswold, dean of the Harvard Law School, and a member of 


the U.S. Commission on Civil Rights. 
Senator Ervin. I wish to welcome you to the subcommittee. 


STATEMENT OF ERWIN N. GRISWOLD, DEAN, HARVARD LAW 
SCHOOL, ON BEHALF OF THE U.S. COMMISSION ON CIVIL RIGHTS 


Dean Griswoip. Thank you, Senator. 
Senator Ervin and gentlemer , though I am dean of the Harvard 


Law School, I appear here of co:.rse, not for the school or the univer- 
sity, but for myself and as a member of the U.S. Commission on Civil 
ights. 

_1 appreciate the opportunity to appear here today to present the 
views of the Commission on Civil Rights on legislation deni ned to 
assure the right to vote free from racial discrimination. Although 
there are differences in detail, all of the bills pending before this com- 
mittee are similar to a recommendation adopted unanimously by the 
Commission in its 1961 report on voting. That recommendation reads 


as follows: 


That Congress enact legislation providing that in all elections in which, under 
State law, a “literacy” test, an “understanding” or “interpretation” test, or an 
“educational” test is administered to determine the qualifications of electors, it 
shall be sufficient for qualification that the elector have completed at least six 


grades of formal education. 

All of these measures are aimed at eliminating the use of literacy 
tevts as a device for disfranchising citizens on racial grounds, an ob- 
jective our Commission wholeheartedly supports. 


116 LITERACY TESTS AND VOTER REQUIREMENTS 


THE NEED FOR LEGISLATION 


Both the propriety and need for St iene action rest upon a 
finding, well-stated in the Mansfield-Dirksen bill, that “many persons 
have been subjected to arbitrary and unreasonable voting restrictions 
on account. of their race or color” and that “literacy tests and other 
performance examinations have been used extensively to effect arbi- 
trary and unreasonable denials of the right to vote.” 

if. this finding were unsubstantiated, there would be real basis for 
geen ne the propriety and validity of the a ee legislation. 

ut, unfortunately, both for the Negro citizens who have been victims 
and for the integrity of our democratic process, there is ample evidence 
that literacy and similar performance tests have been widely employed 
as a device for racial disfranchisement. 

Tn a county in one State for example, a Federal district. judge found 
that six Negro applicants (two with masters’ degrees, five with 
bachelors’ degrees and one with a year of college training) suffered 
racial denials of the right to vote on the specious ground that they 
could not. read intelligibly or write sections of the State constitution. 

In another State the Commission found that Negro applicants 
clearly able to read and write have been disqualified for misspellings, 
mispronunciations or for failing to answer frivolous questions entirely 
unrelated to literacy or to intelligent. exercise of the franchise. 

In a third State, where the Commission held hearings, it heard 
evidence that constitutional interpretation tests have been widely 
applied to require Negro applicants to answer questions which have 
Jong puzzled constitutional scholars. 

At the same time, some States have amended their constitutions 

to impose more stringent registration qualifications. A 1954 pro- 
vision in one State requires applicants to demonstrate a “reasonable 
understanding of the duties and obligations of citizenship under a 
constitutional form of government,” a standard perhaps not unreason- 
able in itself but not required of those registered prior to 1954. This 
»rovision is a kind of modern-day “grandfather clause,” its greatest 
Impact. being felt by the mass of unregistered Negro citizens. 
_ Provisions such as these vest wide discretion in local registrars to 
determine the qualifications of applicants. And the Commission has 
received evidence that in many counties white applicants are entirely 
exempted or subject to pro forma tests of their qualifications before 
being registered. : 

The Commission found that in at. least: 129 counties in 10 States, 
where Negroes constitute 2 substantial proportion of the population 
(more than 5 percent of the population 21 and over), less than 10 
percent of those ostensibly eligible are in fact registered to vote. In 
23 of these counties in 5 States, indeed, not one Negro at all is regis- 
tered. Since similarly populated counties in each of the same States 
have large Negro registration, the inference is unavoidable that some 
affirmative deterrent is at work in those counties where none are 
registered. 

On the basis of this and other evidence, the Commission found 
that there were “reasonable grounds to believe that substantial num- 
bers of Negro citizens are, or recently have been, denied the right to 
vote on grounds of race or color in about 100 counties in 8 Southern 
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States” and that some denials of the right to vote occur by reason 
of discriminatory application of laws setting qualifications for voters. 

If existing laws were sufficient to deal with arbitrary or discrimina- 
tory denials of the right to vote, there would be no need for us to 
meet here today. But the fact is that, despite the notable progress 
made possible by the Civil Rights Acts of 1957 and 1960, there is no 
basis for believing that these Jaws will have any significant. effect 
upon the discriminatory use of qualifications tests within the predicta- 
ble future. In this connection, it is important to note that most of 
the cases filed under the 1957 act have been instituted since January 20 
1961, and that, of these 15 suits, only 5 have been even partially trie 
and 1 only in a period of 15 months has proceeded to a judgment 
vindicating the rights of citizens to register and vote. Where the 
problem lies not merely in isolated misapplications of the qualifica- 
tion laws but in the laws themselves, it is oth appropriate and neces- 
sary to act. directly through legislation. 

Now I turn to the question of the constitutionality of these bills. 

In my opinion and in the opinion of the Commission, the proposed 
legislation meets the test of constitutionality. I am submitting to the 
committee a Commission staff memorandum which rather fully dis- 
cusses the constitutional argument, but I would like to outline briefly 
our position. 

It is true that under article I, section 2 and the 17th amendment, 


basic control of qualification of electors is reserved to the States, sub- 
ject, of course, to the power of Congress to protect its own elections. 
However, neither that State control nor any other power vested in 
Government, Federal or State, can be exercised in a manner incon- 


sistent with rights guaranteed by the Constitution to our citizens. 
Preeminent among these guarantees are the right to equal protection 
of the laws specified in the 14th amendment and the right to vote 
free of discrimination on account of race or color specified in the 15th 
amendment. 

And to these I would also add the provision of the 14th amend- 
ment relating to the privileges and immunities of citizens of the 
United States: 

No State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States. 

That, too, seems to me to be a constitutional foundation for this 
legislation. 

0 vindicate these constitutional guarantees the Supreme Court has 
struck down grandfather clauses, the white primary, and various other 


devices employed to accomplish racial disfranchisement. Even more 


to the point, the Court in Davis v. Schnell, 336 U.S. 933, affirming 
81 F. Supp. 872 (S.D. Ala. 1949), overturned a provision of State 
law requiring a citizen to “understand and explain” any article of the 
Constitution because the law had both a discriminatory purpose and 
was administered in a discriminatory manner. 

The 14th and 15th amendments constitute not merely a direction to 
the courts to protect the rights of citizens to participate in the electoral 
process, but a broad grant of authority to Congress to fashion reme- 
dies appropriate to that end. Section 2 of the 15th amendment and 
section 5 of the 14th amendment, and I would add to those section 2 
of the 18th amendment, because I think a very considerable historical 
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case can be made for the Propesiiion that what we are dealing with 
here is really a vestige of slavery, which the 13th amendment abol- 
ished, and section 2 of the 13th amendment gave Congress the power 
to enforce that abolition. 

Now, these provisions, taken together with article I, section 8, clause 
18 (the necessary and proper clause) afford Congress wide sc pe to 
devise means for achieving the purpose of those amendments. Even 
if the power of the States to set voter qualifications was unqualified, 
it could not be exercised to achieve discrimination. The fact that a 
State has the power to draw political boundaries did not foreclose the 
Sy ers Court in the Tuskegee case (Gomillion v. Lightfoot, 364 
U.S. 339 (1960) ) from limiting the use of that power to a legitimate, 
nonracial purpose. 

It has been argued, of course, that this legislation is defective be- 
cause it affects literacy tests which never have been used for racial 
purposes as well as those which have. But it is clear from the valida- 
tion of the Fair Labors Standards Act, the National Labor Relations 
Act, the Federal Power Act, all exercises of the power given to Con- 

ess to regulate interstate commerce—the Corrupt Practices Act and 
other Federal legislation—that Congress possesses power to enact leg- 
islation pursuant to a granted power even though it may affect objects 
and persons outside the scope of direct Federal control. 

If the proposed legislation sought to impair completely the power 
of the States to require that its citizens meet minimal requirements of 
literacy in order to vote, a more difficult queen might be presented. 
But these bills would not accomplish such a result. By specifying a 
sixth grade education in a public or accredited private school, the leg- | 
islation would merely substitute an objective means of determining a 
legitimate qualification for methods which are capable of, and indeed 
have been put to, discriminatory use. 

Thus, the Commission is convinced that its recommendation and the | 
proposed legislation based upon it is constitutional and can be enacted | 
into law without recourse to the lengthy procedures and uncertain re- | 
sults involved in seeking to amend the Constitution. 

Indeed, in my opinion, it is inappropriate to seek to achieve this 
result by a constitutional amendment. The Constitution as it exists 
today forbids discrimination on the ground of race, in voting as in all } 
other matters, and it clearly gives Congress the power to enforce these 
nondiscrimination provisions by appropriate legislation. Thus, as I 
see it, the responsibility is on Congress nc-w, and it is my view, shared 
by the Commission, that Congress should now recognize that fact, ac- f 
cept the responsibility, and enact approp a legislation to make the } 
already existing } aegis of the 14th and 15th amendments effective. 

We don’t need more constitutional provisions. We need to make 
effective the constitutional provisions we already have. 

I am not sure that any test, whether objective or not, can be devised § 
to determine whether a citizen will exercise his vote in an intelligent 
manner. It may even be that there are illiterate persons in this Nation 
more capable of judging the candidates and the issues than some who 
have fully mastered the art of reading and writing. In fact, there are 
80 States in this Nation which do not require literacy as « prerequisite 
for voting, and I would be hard put to say that the quality of the elec- 
torate or the government in those States is any way inferior to that | 
of the 20 States which impose literacy requirements. 
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But, assuming that literacy is a reasonable, although inexact measur- 
ing rod, the Commission is convinced that any person who has com- 
pleted six primary grades in public school or an accredited private 
school cannot reasonably be denied the right to vote on grounds of 
illiteracy or lack of sufficient education. 

In most of the States, six grades are deemed to be the equivalent of 
a primary school education. A child who has completed this course 
ordinarily has mastered the fundamentals of reading and writing and 
been exposed to basic tutoring in history or civics, Recognizing this, 
the Bureau of the Census has dese completion of 5 years of primary 
schooling the functional test of literacy, and in a 1960 report, says: 


It was assumed in the survey that all persons with 6 or more years of formal 
education were literate. 

It was on this basis that the Commission decided that as an objective 
standard, the sixth grade test would serve well. 

I should emphasize though that the passage of this legislation will 
not necessarily solve the problem of racial disfranchisement. In 1959 
the Census Bureau reported that 23.5 percent of nonwhites 25 years of 
age or more were functionally illiterate (had completed less than 5 
years of school), compared to 6.4 percent of whites. Based upon Com- 
mission investigations, it may well be that many of the nonwhites in 
this Sot eaOry have been denied the right to vote not because they were 
in fact illiterate but because of the color of their skin. I am sure that 
many of these persons, despite formal lack of schooling, are able to 
meet the standards of a fairly administered literacy test. Neverthe- 
less, the pending legislation would eliminate the worst abuses that 
have taken place under State law. At the same time, we should con- 
tinue efforts to eliminate illiteracy itself. 

In one significant respect, the Mansfield-Dirksen bill differs both 
from the Commission’s recommendation on literacy tests and from 
S. 480 sponsored by Senator Javits. While S. 2750 applies only to 
Federal elections, the Commission’s proposal contemplated that the 
objective standard of a sixth grade education would apply to Federal 
and State elections alike. 

It is true that article I, section 4 vests in Congress the power to regu- 
late the times, places, and manner of holding Federal elections and 
that this, along with article I, section 2, may constitute additional ab: 
port for the passage of legislation to protect the integrity of the Fed- 
eral electoral process. But basic support for the proposed legislation 
rests on the 14th and 15th amendments and on the power of Congress 
under these amendments to assure that no device, ingenious or in- 
gonueus will be employed to deny citizens the right to vote on racial 
grounds. 

These amendments were designed to secure the right to vote free 
from discrimination in S'tate as well as Federal elections. The major 
difference between the reach of congressional power to deal with Fed- 
eral and State elections is that the former may be protected against 
incursions by individuals as well as persons acting under color of law. 
But that distinction is of no importance here, since the reform sought 
now would run only against govermental, no individual action. All 
of the people making decisions about registration are State officials 


acting under color of State law. 
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Congress as a matter of political judgment, may choose to go only 
halfway and limit its action at this time to Federal elections. This 
approach, however, may create some administrative difliculties, As 
Attorney General Rogers pointed out in 1960, in many States, Federal 
and State elections are held at the same time and the candidates appear 
on the same voting machine or paper ballots. Moreover, certain legal 
problems, for example, whether electors for President and Vice Presi- 
dent are State or Federal officers, would have to be solved if States 
continued to apply subjective literacy tests to their own elections after 
legislation affecting Federal elections was passed. 

In the opinion of the Civil Rights Commission, racial discrimination 
is constitutionally as well as morally objectionable whether it is ap- 
plied to State or Federal elections. The Commission would, however, 
regard a measure limited to Federal elections as a significant reform, 
if that is all that Congress chooses to do at this time. 

It is important, I think, to keep the potential gain to be derived from 
the proposed legislation in proper perspective. It will not be a 
panacea for all civil rights deprivations, even in the field of registra- 
tion and voting. 

Earlier I noted that measures establishing a sixth-grade standard 
for literacy will not. affect discriminatory denials of the right to vote 
against literate individuals who lack the requisite formal education. 
These persons will still be compelled to rely upon lawsuits to secure 
their rights. Additionally, we must recognize that, based on long 
experience from the past, bills such as these will be a test of ingenuity 
rather than a complete remedy. These proposals can oniy restrict, 
not eliminate, the opportunities available for evasive or dilatory 
tactics. 

Finally, it should be recognized that the right to vote may be im- 
paired indirectly by inadequate educational opportunity or by eco- 
nomic dependence stemming from lack of equal employment op- 
portunity. 

These are other areas of discrimination with which these bills, ap- 
propriately enough, do not undertake to deal. The bills involve only 
a step in dealing with the whole problem. But they would be an 
important, useful, and significant step in the right direction. They 
would help to eliminate one of the most flagrant abuses of constitu- 
tional rights, and they would be a clear recognition of the responsi- 
bility of Congress in this aren. For these reasons the Commission 
favors the passage of the pending legislation. 


Thank you, Mr. Chairman. 
Mr. Crercn. Dean Griswold, I realize that you were not. a member 


of the Commission on Civil Rights in 1959. However, I am certain 
that you are aware of the report made by the Commission in that 
year. It was recommended by the Commission in 1959 that_a con- 
stitutional amendment. be adopted to accomplish substantially the 
same objectives of the 1961 Commission recommendations. 

What court decisions have occurred since 1959, during the last 3 
years, that would cause a reversal of the position taken by the 
Commission in 1959 ? 

Dean Griswonp. Well, I wouldn’t want to claim too much, Mr. 
Creech, but I became a member of the Commission since 1959. Mr. 
Robinson also became a member of the Commission since 1959. There 


Hh. 
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has been opportunity for further consideration of the matter, and at 
a meeting of the full Commission held last August, the matter was 
thoroughly canvassed, the legality and the constitutionality of the 
legislation was explored quite conscientiously, and as a result of 
that, the Commission unanimously voted in favor of the sixth-grade 
standard as an appropriate legislative test to be enacted by Congress 
under the constitutional power already given to Congress by the 
various clauses to which I have referred in the 18th, 14th, and 15th 
amendinents. 

Mr. Creecn. Would you agree, sir, that. by the same token, the 
membership of the Commission in 1959 also explored this matter 
conscientiously, and that its recommendations were also based upon 
extensive exploration and study of the problem / 

Dean Griswotp. I have no doubt of that. They simply did not 
choose at that time to go as far as they might have gone. ‘The Com- 
mission, based on further information, indeed, from some of the hear- 
ings—the hearing in Louisiana was not held until 1960—and having 
more concrete information of the use of various tests to deny the right 
to vote for discriminatory reasons—came to the conclusion, 1n the sum- 
mer of 1961, that it was constitutional for Congress to enact these 
statutes, and that it should so recommend. And it did unanimously, 
including four members of the Commission who were members at the 
previous time. 

Mr. Creecu. Is it nota fact, sir, that, in its 1959 report, at least one 
or more of the Commissioners indicated that after careful study and 
deliberation, it was their feeling that. any attempt to change voter 
qualifications, except by constitutional amendment, would be uncon- 
stitutional ? 

Mr. Griswotp. I can’t tell you that. I do not. recall what position 
individual members took. I do know the Commission recommended a 
constitutional amendment. in 1959, I also know that two members of 
the Commission in 1961 did not join in the first. recommendation, which 
roes beyond the sixth grade school provision. I do not understand, 
iowever, that their vote against that recommendation was based on 
constitutional grounds, but. rather on their judgment as to what was 
the appropriate recommendation, all things to be taken into account, 
as to the extent to which Congres should exercise its power under the 
existing constitutional provisions. 

Mr. Crercu. On page 2 of your statement, sir, paragraph 1, you 
state that the propriety and need for congressional action rests upon 
a finding that. Hiteracy tests and other performance examinations have 
been used extensively to effect arbitrary and unreasonable denials of 
the right to vote. 

I should like to inquire, sir, how does this purported finding on the 
basis of such a recommendation support the Supreme Court’s state- 
ment in the decision of Lassiter vy. Northampton County Board of 
Elections, handed down in 1959, in which the Court said there is “a 
wide scope for exercise of State jurisdiction over standards which a 
State may require of voters,” and that “literacy and illiteracy are 
neutral on race, creed, color, and sex, as reports from around the 
world show.” 

Dean Grisworp. I am not sure I get. all of your question, but. let me 
try to give a response and then you ask me anything that I do not cover. 
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The Lassiter case involved a State statute enacted in a situation 
where Congress has not spoken, which is the present situation, with 
respect to literacy requirements. 

ongress has not undertaken to exercise in that field the power which 
has been granted it under the appropriate clauses of the 13th, 14th, and 
15th amendments. 

This, it seems to me, is a little bit like an analogy that I can draw 
in the area of interstate commerce. The Constitution gives Congress 
power to regulate commerce among the several States. 

Now, Congress exercises that power in some respects and does not 
exercise itin others. One might think that in modern times, Congress 
had reached about as far as it can in all directions, but of course it has 
not covered everything and historically it did not. 

And we had for a fon period, and we still have to some extent, a 
question of the powers of the States with respect to interstate commerce 
where there is what has been called by the Supreme Court “the silence 
of Congress.” 

When Congress is silent, the States can do various things with re- 
spect to interstate commerce. When Congress spenks, the State legis- 
lation falls aside. 

Now, it seems to me that that analogy applies to the Lassiter case. 
The Lassiter case arose with respect to a situation where Congress was 
silent. When Congress is silent with respect to a literacy test in a 
State, the States have power to enact legislation. 

If those literacy tests are administered in a nondiscriminatory fash- 
ion, no constitutional amendment is violated. 

However, once Congress does exercise its power under the amend- 
ments, then the State legislation which is inconsistent therewith would 
fall aside, just as State legislation with respect to interstate com- 
merce falls aside when Congress exercises its power to regulate inter- 
state commerce. 

I do not know if that is a direct answer to the question you asked 
but that is the general approach I would take to answer your ques- 
tion. But the Congress has constitutional power to speak, and if 
Congress did speak under its constitutional power, then the State 
legislation upheld in the Lasséter case would fall aside. 

(Senator Keating entered the hearing room at this point in the 
proceedings. ) 

Mr. Creeci. Dean Griswold, on page 5 of your statement, you cite 
eases where the Supreme Court has struck down, for instance, the 
“grandfather clause” and the white primary and various other devices 
which it found were employed to accomplish racial disenfranchise- 
ment. 

You note that in the Schnell case, the courts overturned a State 
literacy examination because it was found that it was administered in 
a discriminatory manner. 

Sir, these decisions were handed down by the courts on a case-by- 
case basis and when it was felt that there had been sufficient proof pre- 
sented in each case to show violation of the 14th and 15th amend- 
ments. But how can such individual rulings support legislation de- 
signed to remove from all of the States in one fell swoop their broad 
constitutional power over voter qualification ? 
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Dean Griswoip. It seems to me it is simply a question of the extent 
to which Congress chooses to exercise the power which the Consti- 
tution already gives to it, and has for 100 years, to enforce the Con- 
stitution. 

My own view is that the Congress has long been too slow in moving 
into this area. When Congress does not act, of course, the States have 
toacet. But if Congress would exercise what I believe is its respon- 
sibility under these constitutional provisions, then any State provi- 
sion which was inconsistent. with the enactment of Congress would 
necessarily have to fall aside, as I have indicated, just as many State 
provisions with respect to interstate commerce have been perfectly 
valid when enacted, but. when Congress thereafter exercised power to 
regulate interstate commerce, the State provisions fell aside. 

Mr. Creecnu. Sir, you say that the power to regulate the voter 
qualifications has been a power which was conferred on Congress for 
over 100 years; is that so? : 

Dean Griswoip. No; I did not say that, Mr. Creech, what. I said 
was the power to legislate against discrimination, All we are talking 
about. here is voter qualification standards which, if Congress enacts 
the bill, the Congress would find, and I believe on ample evidence, 
have been widely used to carry out racial discrimination in voting. 

Mr. Creecn. Now, sir, no less authority on the subject than a 
former Member of the Senate, a former Speaker of the House of Rep- 
resentatives at the time that these constitutional amendments were 


enacted, the late James G. Blaine, has said— 


The 15th amendment now proposed did not. attempt to declare affirmatively that 
the Negro should be endowed with the elective franchise, but it did what was 
tantamount to forbidding the United States or any of its States the power to 
abridge or deny the right to vote on account of race, color, or previous condi- 
tion of servitude. States which should enact tests or proper qualification might 
still exclude a vast majority of Negroes from the polls, but they would at the 
same time exclude all white men who could not comply with the test which 
included the Negro. In short, suffrage by the 15th amendment was made im- 
partind but not necessarily universal to male citizens above the age of 21. 


Dean Griswotp. I think I would say for one thing that. the Senator 
and former Speaker and former ex-Presidential Candidate Blaine did 
not have the benefit. of a very large amount of subsequent experience 
which we have had, which shows that. these sartictilae literucy require- 
ments are in fact. used for the purpose of discriminating in voting. 

Mr. Creecn. Sir, are you saying that subsequent. experience miti- 
gates against the original intent of Congress when it: passes legislation. 

Dean Grisworp. No; not at. all. I am simply saying that what 
Senator Blaine said was that the 15th amendment, if fairly applied 
would not prevent a State from using a fairly applied literacy test. if 
Congress did not choose to exercise the power which is granted to 
enforce the 18th, 14th, and 15th amendments. 

Subsequent. events have shown very clearly, I think, that State 
literacy tests do in many States provide a basis for racial discrimina- 
tion. It seems to me, therefore, perfectly appropriate in the situation 
as it now exists, that Congress should exercise the power which it has 
and which has been granted to it, and which, in my view, it is the 
ar peal of Congress to exercise. 

enator Kratina. Mr. Chairman, could I interrupt a moment? 
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Senator Ervin. It is all right with me if it is all right with the 

dean and Mr. Creech. 

Senator Keatine. May I inquire whether it is intended that Dean 

Griswold will be on this afternoon also ? 

My reason for inquiring is this: The eh bir who is offering the 
»yrayer at 12 o’clock is from New York and a friend of mine and I 
eel I must. be on the floor at 12 noon. I had a few questions IT wanted 

to put to Dean Griswold. 
do not want to interfere with the continuity of Mr. Creech’s in- 
quiry, but if Dean Griswold is to be here this afternoon, I could be 


If not, I would ask the privilege of putting these few questions to 
him now. 

Senator Ervin. I would suggest that you ask them. I think the 
dean will be here early this afternoon. 

Dean Griswoip. Mr. Chairman, I would like very much to get a 
3:30 plane. Until that time I am entirely at the committee's disposal. 

If I may say so in the presence of these two Senators, the reason is 
that there is a student law club dinner tonight at which I have long 
promised to speak and I would like not to break the engagement if I 
could avoid it. 

Senator Ervin. I will do all I can, but I should say in all fairness, 
that since I have a ‘pen veneration for the Constitution of the United 
States and I think I am engaged in defending the Constitution of the 
United States, I have a great many questions I want to ask you. 

Dean Grisworp. I am at your disposal. I have stated the fact of 
what I would liketodo. If that is not convenient—— 

Senator Ervin. I will do all I can to get you to it. But I do think 
Tam trying to save the Constitution of the United States for the benefit 
of all Americans of all races and all generations, and I think there 
are quite a few questions I should ask you. 

Dean Griswotp. Thank you. 

Senator Ervin. I thank you. 

Senator Kreatina. The two members sitting on this committee now 
should be very sympathetic to the dean’s desire to get to the law club 
meeting, because if there is nothing else, and there are many other 
things that the distinguished chairman and the Senator from New 
York have in common, it is that they are both proud of being grad- 
uates of Harvard Law School. 

We both want to cooperate in any way we can with the chairman. 
But I would be very happy, if the chairman thinks that he will be here 
at 2 o'clock, I will be very happy to defer my questions until after this 
defense of the Constitution. 

Senator Ervin. I would say to the Senator from New York, if he 
wishes to go and listen to the prayer, that I would not deter him from 
that at all, and I would suggest that he proceed. 

The Senator from New York may not be standing in the need of 
prayer, but. I honestly believe the Constitution of the United States is. 

Senator Kratina. It. might be good for both of us to hear both the 
dean and the clergyman. But I shall return. He does not have to 
leave until 3:30, anyway. My questions will be short, and I was very 
sorry not to hear Dean Griswold’s presentation. But I shall read his 
statement with great interest because of the great respect I have for 
the witness, I will return at 2 o’clock, if I may. 
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Mr. Creecu. Dean Griswold, I shall try to move quickly with these 
questions. I do have several others I would like to ask. 

On page 4 of your statement, you indicate that existing laws are not 
sufficient to deal with arbitrary and discriminatory denials of the right 
to vote and that there is no basis for believing that present laws will 
have any significant effect upon the discriminatory use of qualifications 
tests within the predictable future. 

Siv, I should like to ask: What then are the advantages of the en- 
forcexnent procedures in this legislation over the present laws, if a 
registrar challenges a voter’s sixth grade education? Will he still not 
pe to go into court and perhaps become involved in lengthy litiga- 
tion 
Dean Griswotp. Yes, Mr. Creech; he may be if the registrar chooses 
to operate on that basis. However, it seems to me that in most cases, 
the existence of a sixth grade education is susceptible of documentary 
and clear and incontrovertible proof. The remedy in court will be 
much quicker and if it is shown that there is a systematic pattern of — 
is that the phrase—Mr. Bernhard ? 

Mr. Bernuarp. Pattern or practice. 

Dean Griswotp. A systematic pattern or practice of discrimination. 
Then, under the existing Civil Rights Act, steps can be taken to termi- 
nate that way of dealing with this problem. 

Under the literacy test, it is an individual matter, person by person, 
involving a great. deal of judgment, particularly when it is an explain- 
or-interpret-the-Constitution provision, as to which there is no clear 
or convenient external objective, documentary test. 

It seems to me it is a little bit like the provision with which we are 
all familiar: one reaches his majority when he is 21 years old. 

We all know people who are just as competent 5 days before they are 
21 as they are 5 days after, but they become legally competent at the 
fixed point because that is objectively determinable and it greatly 
minimizes the factual determination and the controversy which would 
arise if some government functionary had to have every individual 
pee before him and he finally said, “Well now, you are competent,” 
and the people who were found not competent then had to go to court 
and litigate. 

It is our view that this provision would be a step, a help, toward 
simplifying this process and toward minimizing the existing racial 
discrimination in voting under color of literacy tests. 

Mr. Creecu. Sir, I would like to ask some questions pertaining to 
the memorandum which accompanied your statement. 

The statement on page 5 of the Commission’s memorandum, that 
Congress has the power to protect Federal elections from racial dis- 
crimination, may be true, but. according to F'a parte Yarbrough, this 
power does not arise, does it, until the class of voters who are qualified 


has been determined by State law? 
In other words, the State Jaw decides who shall be the voters, does 


it not, sir? 
Dean Griswotp. In the absence of action by Congress under the 
clauses giving the Congress power to enforce the 13th, 14th, and 15th 


amendments, then it. is the State law which determines the class who 
can vote. 
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But if the Congress chooses to exercise those powers, which T think 
it should, then it may be the Federal power which restricts or limits 
or qualifies State power to determine those classes, as long as it is 
Federal law which is rightly based on the enforcement of those provi- 
sions—that is, the maintenance of privileges and immunities of the 
citizens of the United States in matters of discrimination. 

May I point out that the memorandum is a staf! memorandum, not 
mine. TI do not disassociate myself from it; on the other hand, if it 
were mine, I would put in some things 

Mr. Creecn. I want to ask, sir, for purposes of the record, if you 
would care to put the memorandum in your own language ? 

Dean Grisworp. That would take a—— 

Mr. Creecu. I donot mean at this time, sir. 

Dean Grisworp, That I have tried to do in my testimony this morn- 
ing: in my statement this morning. : 

Mr. Creecu. I see. 

Dean Grisworp. I think the chief difference with me is that. there 
are some places in the staff memorandum which seem to me to raise 
doubts which I do not, myself, entertain. But I suspect that was 
because the staff members were trying extremely hard to be fair and 
objective in preparing it. 

Mr. Crercn. Sir, on page 9, it says, under the section on the “neces- 
sary and proper clause”: 

It is reasonable to conclude that the States’ rights to prescribe voter qualifica- 
tions cannot. be exercised in any area defined by the limitations of the 14th and 
1th amendments. 


Then it goes on tosay: 

Difficulty arises from the fact that in many States whose voter qualification 
laws Will be affected by the bill, there has been no discrimination. 

I would like to inquire, sir, if this is not refuted by cases such as the 
Lassiter case, in which the court has said that. literacy tests which are 
reasonable are constitutional. 

Dean Griswotp. In the silence of Congress, to use the well-known 
phrase in the law of interstate commerce. 

Mr. Creecu. Sir, I realize that you have directed your statements 
primarily to S. 480 and S, 2750. S. 2979 embodies the recommenda- 
tions of the Commission, in that. it. would limit voter qualifications by 
the States to four specific areas; that. of age, residence, legal confine- 
ment, commission of a felony. 

Now, with regard to that bill, sir, inasmuch as it would change the 
voting laws in 90 percent of the States—in other words, 45 States would 
be affected by this bill if it were enacted—I should like to ask, sir, what 
is the constitutional basis for the Commission’s recommendation which 
was adopted in this bill ? 

Dean Griswotp. Here, though it is the Commission’s recommenda- 
tion, I should like to make plain that this is by a vote of four members 
of the Commission, with two dissenting insofar as the first section of 
S. 2979 is concerned. <As far as I am concerned, I was one of the 
majority, and the constitutional basis is exactly the same as in the 
ease of the ot her bills to which we were referring. 

The power rests primarily on the power of Congress to enact. legis- 
lation enforcing the 13th, 14th, and 15th amendments, and to some ex- 
tent, on the power of Congress to regulate the time, place, and man- 
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ner of holding electicns. It seems to me that this, as in many other 

matters, as again in the case of interstate commerce, is simply a ques- 

tion of how far Congress thinks it is necessary or desirable to go. 
Section 1 of the Keating bill goes much further than section 2, which 


is the literacy test. 
Personally, I think the Congress has power to and ought to go as 


far as section 1, 

I recognize that that is a fairly big bite at this time and I would be 
content for the time being if Congress would go as far as section 2. 
But as far as I am concerned, the constitutional power is exactly the 
same with respect to both provisions. 

Mr. Crrecu. Sir, Tam sure that you are aware that thexe are many 
States throughout the country which require Dee voters to 
take loyalty oaths or else disqualify dishonorably discharged service- 
men, or have a number of other voting requirements which we men- 
tioned this morning... 

I wonder, sir, is there any evidence which the Commission has that 
these requirements are used to discriminate on the basis of race? 

Dean Griswoip. I know of no such evidence with respect. to, let's 
say, loyalty oaths or dishonorably discharged servicemen. Actually, 
myself, if the Congress were seriously to consider the Keating bill, 
which I would be glad if it would do, it seems to me it would be 
most appropriate to hold hearings as to just what provisions in State 
Jaws can be maintained without. affecting discrimination, and what 
ones ought to be eliminated. It does seem to me that there is much 
to be said for the clear simple statement of the right to vote in this 

great American democracy which is contained in the Commission’s 
recommendation and carried forward in Senator Keating's bill, but 
I would not myself say there could not be three, four, or five other 
provisions added there which would have no bearing on the question 
of discrimination. 

I would like not to have too many, because pretty soon you get into 
orovisions which, though perhaps innocuous on the surface, do in fact 
end themselves to discrimmatory administration. 

Mr, Creecu. And you feel that the bill could be amended to allow 
such State laws as those now existing which disqualify idiots and in- 
sane persons who are not legally committed ? 

Dean Griswoip, Yes; I would think so; although the word “idiot” 
is a pretty strong one. 

Mr. Crercu. I am just quoting the statutes, sir. 

Dean Griswotp. Yes; Tino. If it just. said “people of low intelli- 
gence” or something of that. kind, I would be greatly concerned as to 
low it is administered. 

Mr. Creecu. I think the statute of California says that. 

Dean Griswoip. Yes; I think there could be half 2 dozen things 
which might be in that which could enlarge the field in which the 
States could operate. 

Mr, Cresco. I was interested in your comment on the assertion by 
the Massachusetts Supreme Court. approximately 100 years ago. It 
is a quotation which has been frequently cited since. 

Dean Griswotp, This is the school case in Massachusetts? 

Mr. Creecu. No: Lam thinking about Stone v. Smith. 

Dean Grisworn, Tam not familiar with it, 
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Mr. Creecn. In that case, the court said that Massachusetts had a 
literacy test for the purpose of insuring an independent and intelligent 
exercise of the right of suffrage. 

I notice, sir, that you still have a literacy test in Massachusetts, 
among other disqualifications for voting. 

Dean Griswo.p. That is my understanding. 

Mr. Creecu. Would you feel, sir, that a literacy test as such, for 
the purpose of insuring an independent, intelligent exercise of the 
suffrage, is not desirable ? 

Dean Griswotp, I think that a century of experience in this country 
has shown that literacy tests are primarily used today for the pur- 
pose of racial discrimination and, that being the case, it seems to me 
that Congress should exercise its power under the 18th, 14th, and 15th 
umendments to eliminate that. 

Mr. Creecu. I have just one last question, sir. I would like to ask 
you for your views on this representation to the subcommittee with 
regard to the provisions of 2750. According to some statements which 
we have received, 2750 clearly denies to others similarly situated due 
process of law under the fifth amendment. In other words, it denies 
to citizens of the United States who speak other foreign fan ages 
and who do not speak English the same right to vote that the bill 
grants to citizens who speak Spanish. If the bill grants the favor to 
one foreign language group to the exclusion of others, it would arril 
be a violation of the equal protection of the laws implicit in the fift 
amendment. The finding of fact in paragraph E is unconstitutional 
according to these statements. 

I wonder, sir, if you would care to comment on that assertion. 

Dean Griswoup. Mr. Creech, I find the provision with respect. to 
Spanish language much more difficult than the others. I would point 
out, though, that as far as 1 kuow, there is no place in the United 
States where any language other than English or Spanish is the 
official language. 

Now, the Commonwealth of Puerto Rico is a part of the overall 
United States. I know that the relationship is complicated; it is a 
free and associated commonwevlth. I think it is a very fine arrange- 
ment which has evolved to take care of that situation. But the citi- 
zens of Puerto Rico are citizens cf the United States and their natural 
and local language is Spanish. A great many of them come to the 
United States, as they are freely entitled to do as citizens of the 
United States, and it seems to me that a case can be made for the 
proposition that a person who is literate in a language which is official 
in a part of the United States shou!d be entitled to vote. If Con- 
gress chooses so to legislate nader the powers granted to prevent dis- 
crimination, and to regulates some aspects of Federal elections, such 
legislation should be valid. 

Now, you refer to other languages, but for the moment I know of no 
lace in the United States where French or German or Chinese or 
ussian is the official language. 

If this were Canada, T would sup it would be taken as a matter 
of course that a person in any part of Canada who was literate in either 
at ee or French could not be discriminated cent as to voting. 

_ Now, here, Puerto Rico is offshore and small. But nevertheless, it 
1s part of the United States and Spanish is its official language and it 
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would seem to me that if Congress in its wisdom, in the exercise of its 

wer to regulate Federal elections, chose to say that a person who is 
iterate in the Spanish language could not be denied the right to vote, 
that that would be a valid legislative enactment, although I would 
point out that this is not reeommended by the Commission. 

The Commission did not recommend against it, either, but it is not 
one of the Commission’s recommendations, and I recognize that this is 
a harder question than the sixth grade one which is the backbone of the 
Commission’s recommendation. 

Mr. Creecn. I just point out there, in passing, sir, since you men- 
tioned the fact that you are not familiar with other official languages, 
that, of course, the Navajo Indians, who vote, are good citizens of the 
United States and have a large reservation the size of West Virginia, 
where the official language is Navajo, and all their assemblies are con- 
ducted in Navajo. 

As you have mentioned, in Louisiana, there is still the provision 
that if a voter is literate in his mother tongue, whatever that might 
be, he would be qualified for voting. 

Dean Griswotp. I would have no objection, myself, to legislation of 
Congress which said that Navajos, at least when within their area, who 
were literate in the Navajo language, could vote. 

Mr. Creecu. Since you say “within their area,” would you limit it 
to Puerto Ricans who vve in Puerto Rico? 

Dean Griswoip. No. I would not. 

Mr. Creecn. Would you print all the ballcs throughout the United 
States in Spanish ? 

Iean Griswoip. No; I have no objection to printing the ballots in 
New York or elsewhere in English. The only question is the qualifica- 
tion of the voter to vote at the election. 

After all, the ballots consists primarily of names. The man has to 
have at least a sixth grade education. I believe all of the States have 
provisions under which a blind person, for example, can be aided in 
voting, and it would not be too difficult. for a State to provide that one 
of the election officials could translate for a person who was literate in 
Spanish, but not literate in English, if he could not read the provisions 
on the ballot. 

It might be a little hard if we extended that to Navajo. 

Mr. Crrecu. Thank you very much, Dean Griswold. 

Senator Ervin. Dean, do you agree that the Supreme Court. has 
said in many cases that one of the most fundamental ways of interpret- 
ing the Constitution is to determine the intent of those who framed it 
and those who ratified it ? 

Dean Grisworn. That is one of the ways, Senator; yes; not the only 
Way. 

Senator Ervin. Well, I call your attention to the fact that in the 
famous Federalist No. 60, Alexander Hamilton was dealing with the 
belief that if the Constitution was ratified, the Federal Government 
would come under the control of the rich to the detriment of the 


great mass of the people. 
In answering this contention, Alexander Hamilton said this: 


The truth is that there is no method of securing to the rich the preference 
apprehended but by prescribing qualifications of property, either for those who 
may elect or be elected, but this forms no part of the power to be conferred upon 
the National Government. Its authority would be expressly restricted to the 
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regulation of the thines, the places, the manner of elections. The qualifications 
of the persons who may choose or be chosen, as has been remarked upon other 
occasions, are defined and tixed in the Constitution and are unalterable by the 
legislature. 

Now, I construe the word “legislature” there in its context, as refer- 
ring to the Federal Legislature, which is Congress, Do you not think 
that is about as clear a statement as could be made, as far as Alexander 
Hamilton was concerned, that the right to prescribe qualifications was 
vested solely in the States or intended to be vested solely in the States? 

Dean Griswotp. I have no doubt. about that whatever, Senator, as 
applied to the Constitution about which Alexander Hamilton was talk- 
ing. This was three-quarters of a century before the 13th, 14th, and 
15th amendments were adopted, and I am sure Alexander Hamilton 
was not adverting to them when he made that statement. 

I point out that the foundation of my views on this bill rests en- 
tirely on the powers granted to the Congress by the 1th, 14th, and 
15th amendments. . 

Senator Ervin. But you do agree with me that that was a correct 
interpretation of the Constitution which Alexander Hamilton, in this 
ticle, was asking the people of this country, the States, to ratify. 

Dean Griswonp, Yes, Senator: if the 13th, 14th, and 15th amend- 
ments had never been adopted, I very likely would not be here to- 
day. 
Senator Ervin. Well, I would like to ask you if another one of the 
primary tests to determine what a constitution means is not to study 
the language of the constitution, and if it is not well established that 
where the Innguage is clear, there is no room for construction / 

Dean Griswoxp. It is so said, but the question is, When is the lan- 
guage so clear that there is no room for construction? That is not 


entirely clear. 
Senator Ervin. I will read you section 2 of article I: 


The House of Representatives shall be composed of Members chosen every 
second Year by the People of the several States, und the Electors in each State 
shall have the Qualifications requisite for Electors of the most numerous Branch 


of the State Legislature. 

Do you think there isany ambiguity in that section ? 

Dean Griswoip. That, Senator, is the Constitution as it was writ- 
ten in 1789. There is some more of the Constitution that was wrilfen 
in the 1860's, which seems to me to be a distinct qualification of the 
language to which you referred. 

As I said with respect to the Alexander Hamilton quotation, if we 
had only that language, I very likely would not be here today. 

Senator Ervin. Let. me ask you another question. Except. insofar 
ag this language which I have just read to you of section 2 of article I 
may have been affected by the 13th, the Ith, the 15th, or the 19th 
amendment, does it not. still stand in full force and effect? 

Dean Grisworp., Yes; I think so. 

Senator Ervin, Now, I will read the relevant part, as T see it, of 
the 17th amendment: 


The Senate of the United States shall be composed of two Senators from each 
State, elected by the people thereof, for six years; and each Senator shall have 
one vote. The electors in each State shall have the qualifications requisite for 
electors of the most numerous branch of the State legislatures. 
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Now, that was put in the Constitution, became a part of the Con- 
stitution, if I remember right, in 1913. 

Dean Grisworp. I think it was about then, Senator. 

Senator Ervin. And that was subsequent. to the adoption of the 
13th, the 14th, and the 15th amendments, was it. not ? 

Dean Griswo.p, That is true, but I have never heard it suggested 
that. that. language was intended to or did in facet. repeal the non- 
discrimination provisions of the 13th 14th, and 15th amendments. 

Senator Ervin. Do you agree with me in the proposition that the 
Court held inthe Farbrough case that section 2 of article I prescribed 
the qualifications for electors of Senators and Congressmen as added 
to by the 17th amendment ¢ 

Dean Grisworp. I am sorry, Senator; Tam afraid I do not. under- 
stand the question. I was trying to recollect the Yarbrough case and 


Tam afraid FT have lost. the thread of your question. 
Senator Exvix. [understand a lawyer might have difficulty because 


he cannot carry all the cases in his head. 
In the Marbrough ease, which is reported in 110 U.S. beginning at 
page 651, the Court says, quoting first: 
The House of Representatives shall be composed of Members chosen every 


second year by the people of the several States and the electors in each State 
shall have the same qualifications requisite for electors in the most numerous 


branch of the State legislature (art. I, see. 2). 
The States in prescribing the qualifications of voters for the most numerous 


branch of their own legislatures, do not do this with reference to the election 
of Members of Congress. Nor can they prescribe the qualification for voters for 
those eo nomine. They define who shall vote for the popular branch of their 
own legislature, and the Constitution of the United States says the same persons 
shall vote for Members of Cougress in that State. It adopts the qualification 
thus furnished as the qualification of its own electors for Members of Congress. 


Do you not consider that that is a direct interpretation of section 2 
of article I of the Constitution? Incidentally, that. decision was 
handed down in 1884, which was after the 13th, 14th, and 15th amend- 
ments were adopted. 

Dean Griswotp. Oh, yes; and that involved private action by citi- 
zens who were not. governmental officers. And it was also, in the 
phrase which seems to me to be of very great. importance here, “in the 
silence of Congress,” Congress having taken no action with respect. to 
the matter. What we are trying to consider here is whether Congress 
should take action with respect.to the matter. 

Senator Ervin. But in the Varbrough case, I believe it involved the 
Enforcement. Act of 1870, and I think—you probably have it confused 
with some other cases—I think the Varbeoigh ‘ase sustained the power 
of Congress to act. as to the manner of conducting an election. 


But as I construe Ht it pointed out, in effect, in eves of qualifica- 


tions, the distinction between the prescribing of the qualifications for 
voters in section 2 of article I and the right to regulate the times and 
the places and the manners of holding elections under section 4 of 
article IT. 

Dean Griswotp. I agree with that, but as I understand it, there was 
no question present or decided in the Yarbrough. case as to the power 
of Congress to enact legislation to eliminate discrimination in State 
and Federal elections. 

Senator Ervin. No; but it did state, did it not, that. under the Con- 
stitution of the United States, the persons who were entitled to vote for 
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Representatives were the same persons as were eligible to vote for mem- 
bers of the most numerous branch of the legislature of the State in 
which the election was being held ? 

Dean Griswotp. That is what article I, section 2 provides, and the 
only qualification I know is that. provided by the 18th, 14th, and 15th 
amendments. 

Senator Ervin. Maybe we can simplify this, Dean Griswold. Do 
you agree with me in the constitutional proposition that the power to 
prescribe the qualifications of voters is still controlled by section 2 of 
article I of the Constitution insofar as it has not been limited by the 
13th or the 14th or the 15th or the 19th amendments? 

Dean Griswoip. And insofar as Congress has not validly enacted 
legislation under the other clause of the Constitution giving Congress 
power to regulate the time, place, and manner of Federal elections. 

Senator Ervin. Let ussee if we can clarify that. 

Do you take the position that the power of Congress to regulate the 
times of an election has anything to do with the prescribing of qualifi- 
cations of voters? 


Dean Griswo.p. No. - 
Senator Ervin. Well, do you take the position that the power of 


Congress to regulate the places of elections has anything to do with 
the qualifications of the voter ? 

Dean Griswocp. It might. It might. If, for example, the State 
provided that all elections should be held in an exclusively white area 
and the social pattern and tradition was that no Negro ever entered 
*hat aren, then it seems to me that Congress might validly pass statutes 
affecting the place of holding elections. : 

Senator Ervin. Well, Dean, do you not think that if Congress had 
such power, it would derive the power from the 13th, the 14th, or the 
15th amendments, rather than from section 4 of article II? 

Dean Griswotp. No; I think the particular one we referred to might 
get. the power from both. If it was a question of discrimination, it 
could also get it from the 18th, 14th, and 15th, but it also seems to 
me that comes within the power of Congress to regulate the place of 
holding elections. 

Senator Ervin. Do you take the position that the power of Con- 
gress to regulate the place of holding elections is synonymous with 
regulating the qualifications of voters ? 

Dean Griswoup. No; I simply say Congress has power with respect 
to place. It does seem to me that a State could pass a statute stating 
that elections should be held in some very remote, inaccessible place, 
and Congress could pass a statute saying, “No, congressional elections 
shall be held generally.” : 

Senator Ervin. I do not have any trouble with that, because I do 
not think you have to go to racial discrimination for that. 

Dean Griswotp. I agree. 

Senator Ervin. Because section 4 of article I says that Congress 
shall have the paramount authority to regulate the times and the 
places and the manner of holding elections. 

Dean Griswo tp. I agree. 

Senator Ervin. Now, to sum it all up. do you contend that the 
power which is vested in Congress by section 4 of article I confers 
upon the Congress any power to supersede, perhaps to prescribe, the 
qualifications of voters for Representatives or Senators? 
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Dean Griswotp. I am not quite clear how far the power of Con- 
gress to regulate the time, place, and manner of holding Federal 
elections goes; as far as I know, there is very little decision or inter- 
pretation of it. “Time” is prety clear, I think. “Place”—I have 
pointed out some problems. “Manner”—TI do not quite know just 
what “manner” means. “Manner” might include the procedures lead- 
ing up to the election, including registration. I think it is further 
than any court decision now goes, but I would not want to say that 
that could not be found in the word “manner.” 

Senator Ervin. Well, would not the word “manner”—in this ordi- 
nary significance—mean mode, way, procedure, in which you can do 
something ? 

Dean Griswotp. Well, I think I could write a brief which pre- 
sented some authority that the word “manner” had a somewhat broader 
meaning than that. Whether I would be convinced by the brief after 
Thad written it, I do not know; I would have to work at it. 

Certainly I think that “manner” covers such things as the secret 
ballot, for example. 

If the State provided that all votes should be cast by the voter 
coming in and saying audibly whom he voted for, I think that Con- 
gress, under the power to regulate the manner of elections, could 
say, “No, it must be by secret ballot.” 

Senator Ervin. I agree with you on that. I think as a matter of 
fact there are a number of decisions which inferentially define the 
powers of Congress under this. 

They all say, in effect, that the manner of holding an election is the 
right to regulate the casting, the counting and returning and circulat- 
ing of the ballots. 

ean Griswotp. I think it is perfectly accurate to say that Con- 
gress has followed that with regard to the exercise of the power. I 
do not think there is anything that says Congress cannot go beyond 


that. 
Senator Ervin. I think we agree on the proposition, so I will go no 


further. 

Dean Grisworp. Let me say, Senator, I find “time, place, and man- 
ner” a very slender reed to stand on for this. It is the 13th, 14th, and 
15th amendment provisions which seem to me to be the important ones 
here. I simply want to say maybe there is something in “time, place, 
and manner” and whatever it is, I do not. want to throw it away. 

Senator Ervin. Whatever it is, you have not been able to find it, 
have you? 

Dean Griswotp. I see some glimmers. 

Senator Ervin. You do not know of any decision of any Federal 
court. that would indicate that section 4, article I, gave the Congress 
any power to modify the qualifications of electors of Representatives 
as created by section 2 of article I, do you? 

Dean Griswo.p. No, I do not know of any. 

Senator Ervin. Well, Dean, we go then to these amendments. I 
certainly agree with you. You have not quite made yourself irrevoca- 
ble to the position, but I certainly agree to the proposition that there 
1s nothing whatever in the Constitution that would give Congress the 
power to act unless it. could be found in the 13th or the 14th or the 
15th or the 19th amendments. That is my position. 
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Dean Griswoip. Yes; and I would eliminate the 19th amendment 
from what we are talking about. That is another problem. So that 
for all practical purposes, the constitutional foundation of the legis- 
lation before the committee must be found in the 13th, 14th, and 15th 
amendments. If it cannot be found there, it would be very hard in- 
deed to find it any place else. 

Senator Ervix. Now, the 13th amendment to the Constitution reads 
us follows: 


Section 1, Neither slavery nor involuntary servitude, except as a punish- 
ment for crime whereof the party shall have been duly convicted, shall exist 
Within the United States, or any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce this article by appropriate 


legislation. 

Do you seriously contend that the power of Congress to adopt legis- 
lation to enforce the outlawing of slavery has any relation the quali- 
fications of a man to cast a ballot ¢ 

Dean Griswoip, Yes. 

Senator Ervix. Well, would you mind telling me what your defini- 
tion of slavery is / 

Dean Griswonp. T find it easier to rest on the I4th and 15th amend- 
ments, but as T interpolated in my opening statement, it seems to me 
tolerably clear as a matter of social history of the United States that 
the discrimination which exists on the ground of race in a number of 
States with respect to voting and other matters is a direct descendant 
of slavery as an institution in the United States, 

Now, in between slavery and denial of the right to vote, there is 
peonnge. Congress has passed legislation with respect to peonage, 
which is something different from slavery. 

Senator Ervix. But involuntary servitude, did it) not hold, is 
peonnge / 

Dean Griswoip. Yes; to some extent: and there may be some invol- 
untary servitude in not being able to vote, not being able to have a 
voice In choosing who your government is and whether you will have 
av road go by your house and the other things involved in that. 

Senator Ervin. You take the position, in other words, that a Negro 
could, someway under the 13th amendment. pay -omebody to build 
aroad by his house ? 

Dean Griswoip. Tf he could vote, he could have © vesee in: whether 
a road is built by his house. If he cannot vote he hes ne voice at all. 

Senator Ervin. Do you take the position that the Eth amendment 
has anything whatever to do with the building of a highway, or 
whether a man could drive ona highway / 

Dean Griswoip. IT take the position that the 13th amendment has 
something to do with whether a person is a full citizen of the United 
States or not. 

The right to vote is an element. of being a citizen of the United 
States, subject only to limited and reasonable qualifications, such as 
conviction for crime and things of that sort, 

Senator Ervin. Is not the ordinary meaning of the word “slavery” 
that it represents the power of one man to demand the personal serv- 
ices of another against the will of the latter? 

Dean Grisworp. Senator, I did not say this was slavery; I said it 
was x vestige of slavery. I will stand by that. I think it is a vestige 
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of slavery. I think historians and sociologists would quite generally 
agree with that. 

Senator Ervex, Well, this does not give Congress the power to enact 
legislation against the vestiges of slavery. It only gives it power to 
enact legislation against slavery and involuntary servitude. 

Dean Griswotp. And Congress shall have the power to enforce this, 
to make sure that slavery and all its attributes are eliminated. 

Senator Ervin. It does not say that. 

Mr. Griswoip. It says Congress shall have the power to enforce this 
amendment, 

Senator Ervix. Do you not know the Supreme Court has deter- 
mined that it did not give a man the right to vote; it just gave 
him the right to end his involuntary servitude to another? 

Dean Griswotp. I agree. I am talking about. the validity of a 
statute which Congress might choose to enact under section 2 of the 
13th amendment. As far as I know, there is not now and never has 
been such a statute, sir, relating to voting. 

Senator Ervin. There has never been a decision of the Court in- 
dicating that the word “slavery” or “involuntary servitude” could be 
construed to have that wide a meaning. Has there? 

Dean Griswotp. Senator, I would rather rest. on section 14 and sec- 
tion 15. Tam only saying that section 13 is relevant. 

Senator Ervin. Well, would you take the position that amendment 
13 in and of itself was suflicient to support the constitutionality of any 
of these bills? 

Dean Grisworp. No; if we had only amendment 13 and article I, 
section 2, I would think we had very thin ground tostand on. But I 
do think that amendment 13 is not irrelevant in construing and eval- 
uating the overall powers which were granted to Congress as the re- 
sult of the holocaust of the 1860's, 

Senator Ervin. Well, at least we are almost in agreement. 

You agree that the foundation would be awfully thin, and I take 
the asttion, with all due respect, that there cone: be no foundation 
at all, 

Dean Griswotp, All right. 

_Senator Ervin. So let's not spend any more time on that propo- 
sition. 

_ [just wonder if this bill, S. 480, is not a little broader than the ob- 
Jective that the Commission has in view. 
_ If IT could just relax a minute, when President Kennedy was raid- 
ing the faculties of Harvard University and the law school for men 
to come to Government, I read, or heard, of a statement that you made 
to the effect that old deans do not die, they merely lose their faculties. 

Dean Grisworp. You are suggesting that is the position I am in 
here now ? 

Senator Ervin. I am not speaking of you since you are not an old 
dean, of course. 

Do you have a copy of 8. 480? 

Dean Grisworp. Yes, Senator, I do. 

Senator Ervin. I would like to ask this now. There are some States 
that disqualify a person for voting on the ground of insanity, even 
though his insanity has not been adjudged. I am going to leave out 
some words. I construe this in the disjunctive rather than in the con- 
Junctive and I am going to try to read it on that view. 
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Arbitrary or unreasonable tests, standard or practice with respect to literacy 
shall mean any requirement designed to determine—— 


I omit the literacy— 


to determine comprehension, intelligence, or understanding in the case of any 
citizen who has not been adjudged an incompetent, who has completed the sixth 
primary grade in a school accredited by any State or by the District. of Columbia. 

Now, if you had an old dean who had lost his faculties, but who had 
completed a sixth grade course in school before he lost them, he would 
be entitled to vote on this, notwithstanding that the State law might 
say that persons in that mental state are not allowed to vote? 

Dean Griswotp. You are suggesting, Senator, that it would be 
shocking if I were allowed to vote / 

Senator Ervin. No, sir; I expressly said that you are not an old 
dean. You may have lost some of your teaching faculty but not your 
own personal faculties. 

But would not that bill say that the State could not deny an insane 
person who had, in times past, completed the sixth grade education ? 

Dean Griswoip. Yes; I think that as I understand it, as now written, 
it would have that. consequence and therefore may need some amend- 
ment which is the sort of thing, as I understand it, that congressional 
and senatorial committees are constantly doing in perfecting bills 
which are presented to them. I would like to see such amendments 
very carefully considered so we do not. let in the back door what we 
are trying to keep out the front door. 

Senator Ervix. Would you look for a moment at S. 27504 That is 
the Mansfield bill. This is an operating statute that is included in 
section 2? 

Dean Grisworp. Yes; the operative part is in section 2, although the 
findings which precede it are an important part of the basis for 
section 2. 

Senator Ervin. Is there any reference whatever in section 2 to the 
denial or abridgment of rights on the basis of race, color, creed, or 
previous condition of servitude? 

Dean Grisworp. No; but there is in the findings preceding it. ‘The 
findings preceding it say that literacy tests are used for the purpose of 
discrimination on the ground of race and then section 2 eliminates 
literacy tests in the case of a person who has a sixth grade education. 

Senator Ervin. And regardless of whether there has been any denial 
or abridgment of his right to vote on the basis of race, color, creed, or 
previous condition of servitude ? 

Dean Grisworp. Yes. 

Senator Ervin. Do you not agree with the decisions which say that 
Congress has no power to legislate in any way in connection with 
State qualifications in respect. to State and municipal elections, except 
under the 14th amendment ? 

Dean Griswotn. Well, we have been through that, Senator. I still 
claim a little bit from article I, section 2, and the 13th amendment. 
But essentially it is the 14th and 15th amendments. 

Senator Ervin. Well, you do know that the courts have held that 
a number of times? 

Dean Gaisworp. No: I am afraid I do not—no, I don’t know that 
they have held that Congress has the power under the 14th amendment. 

hey have held State actions invalid under the 14th and 15th 
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amendments. Congress very rarely has exercised its power under the 
13th, 14th, and sth amendments, As I said in my opening state- 
ment, I think that is unfortunate, and Congress has the responsibility 
and should exercise the powers. 

Senator Ervin. Of course, I was taught at Harvard Law School not 
to put too much credence in text statements of law as contrary to 
statements of decisions themselves, but for the sake of shortness of 
time, 18 American Jurisprudence, page 183, on the subject of elections, 
says that the power of Congress to legislate at all upon the subject 
of voting in State elections, unless it may be with respect to election 
of Senators or Representatives, rests upon the 15th amendment. 

Dean Griswotp. I think it also rests on the 14th amendment and 
possibly under article I, section 4, certainly to a considerable extent on 
article I, section 4. I would say that the editors of “American 
Jurisprudence” would get. about a “C minus” on that statement. 

Senator Ervin. Yes. Well, now, what would you give the sixth cir- 
cuit for saying this in Karem v. United States: 

But the power of Congress to legislate at all on the subject of voting in 
purely State elections is entirely based upon the 15th amendment. 

Dean Griswo.p. I would say it is too sweeping a statement and not 
wholly accurate. You do not recall which judge it was who wrote 
that, do you? 

Senator Ervin. Judge Lurton. He was circuit judge in the sixth 
circuit. 

- Dean Griswotp. Oh, yes; he is one who later went to the Supreme 
ourt, 

Senator Ervin, Yes; a very distinguished lawyer. 

Dean Grisworp. A very eminent gentleman. But I think he spoke 
too sweepingly at that time. 

Senator Ervin. Now, the 14th amendment. is a prohibition upon 
State action isitnot? The first section of it ? 

Dean Griswoxp. Yes. 

Senator Ervin. Do you contend there is anything in any of the 
other sections on the power of Congress to legislate with reference to 
voting than the 14th amendment ? 

Dean Griswoin. No; the first-section does. 

Senator Ervin. And the first section prohibits the States from 
denying to any citizen of the United States the privileges and im- 
munities of citizens and—— 

Dean Griswotp. And due process of law and equal protection of the 
aw. 

Senator Ervin, Yes. Now, if a constitutional provision and .a 

statute such as those involved in the Lassiter case establish a literacy 
test’ which “pele alike to all persons in like circumstances, it does 
not. violate the first section of the 14th amendment, does it? 
_ Dean Grisworp. If there is no proof in the case, as there was nane 
in the Lassiter case, that the test is applied in a discriminatory manner, 
that is true, if Congress has not passed legislation to modify or qualify 
the power of States to pass literacy tests. _ 

If this bill were passed, then to the extent that the bill goes, arid let 
us take the basic recommendation of the Commission which K the 
sixth grade education, the States would not have power thisted ftet 
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to say that a person who had a sixth grade education was disqualified 
from voting on the ground of illiteracy. They could say he had been 
convicted of a crime or some other ground, but they could not say he 
was disqualified on the ground of being illiterate or he could not 
explain or understand any part of the Constitution. 

Senator Ervin. The bill would say that that is true, even though 
the registrar who passed on his qualifications was not. motivated in 
any way by renson of the man’s color or race or previous condition 
of servitude ? 

Dean Griswotp. Yes: yes; no question about that. Just as if a 
young man comes into my office, I am a notary public and he has an 
absentee voter's ballot and he wants to vote and I say “How old are 
you,” and he says “I am 22,” I can not. say “Well, 1 will not do it, 
even though you are 22; I do not think you are qualified and you 


eannot do it.” 

If he is 21, he can vote, period. 

Senator Ervin. In other words, under section 2 of this bill, it is 
wholly immaterial whether the man who denied him the right to vote 
refused on the grounds of race, color, creed, or previous condition of 
servitude atall? It covers everybody, does it not ¢ 


r 


Dean Griswoip. Yes. 
Senator Ervin. Isthere anything in the 15th amendment that allows 


Congress to pass general legislation covering everybody ? 

Dean Grisworip, Yes: there is power granted to Congress in the 15th 
amendment to pass legislation eliminating discrimination on the 
ground of race with respect to voting and there is a provision in the 
14th amendment. eliminating discrimination on any unreasonable 


eround, 
~ Senator Ervin. Let us go back to the 15th amendment. Dean, do 
you not. know that this 15th amendment has been uniformly inter- 
preted to apply only one restriction on the States insofar as preserib- 
ing of qualifications under section 2 of article I. Namely, it deprives 
the State of the power to enact as a qualification, race, or color, or 
previous condition of servitude? 

Dean Grisworp, By either simple or oe ened means, to use a 
phrase that. the Supreme Court has used. The literacy test has become 
a sophisticated means of providing discrimination on the ground of 
race, as mountains of evidence show. 

Senator Ervin. I think we have agreed on three propositions with 
reference to these amendments: That any effort. to predicate these bills, 
or predicate the power of Congress to enact. these bills, on the basis of 
the 13th amendment. would be a rather thin foundation. 

Dean Grisworp. Yes; but helpful, a nice background for the 14th 


and 15th amendments. 
Senator Ervin. But by itself, if a man were standing on that. ice, 


it would break through ? 
Dean Griswotp. Well, Senator, I might break through, but I do 


think you might just stand up. 
Senator Ervin. I would never undertake to stand on that position 


because I think there is no relation between slavery and involuntary 
servitude and qualifications for voting. 
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But insofar as legislation itself as distinguished from the applica- 
tion of legislation, we agree that a statute prescribing qualifications 
for voting, which applies alike to all people, all races, does not vio- 
late the 14th amendment, do we not ? 

Dean Griswoip. On its face, it may not violate the 14th amend- 


ment, but. in actual operation by State officers acting under color of 


* 


the statute, it might. 
Senator Ervin. In other words, there are two ways you can violate 


the 14th amendment. .\ legislature of a State can violate it my mere 
enactment of a statute which discriminates between any person and 
then, of course, it can be violated by those who are engaged in carrying 
out the statute, invalid on its face by improper practices. 

Now, do we not agree that the only thing that the 14th amendment 
does with reference to the power of the State in any election, so far 
as the 15th amendment is concerned, is that it merely prohibits the 
State from discriminating against a man insofar as his voting rights 
are concerned on account of his race, color, or previous condition of 
servitude? 

Dean Grisworp, Insofar as the 15th amendment is concerned; yes, 
sir, 
Senator Ervin, Now, Dean, you compared the interstate commerce 
laws to the provisions of the Constitution relating to voting. 

I will ask you if there is not a very wide gulf between the power 
of Congress under section 2 of article I and the interstate commerce 
clause, in that. Congress has no power whatever to legislate under sec- 
tion 2, article I, in the absence of some discrimination; whereas Con- 
gress has the complete power to legislate with respect to interstate 
commerce, 

Dean Griswoip. But with respect. to discrimination, which is the 
only area we are talking about, Congress has complete power to legis- 
afte, 

Senator Ervin, Well, I think you and I would disagree on that, 
and I think maybe the Supreme Court thus far has been on my side. 

Dean Grisworp. I am eagerly awaiting the word from the Supreme 
Court. 

Senator Ervin. Lam going to say this: 

Section 8 of article I says, and I will admit it does not deal with 
the question : 

The Congress shall have Power To regulate Commerce with foreign Nations, 
and among the several States, and with the Iadian Tribes. 


Now, that gives Congress the whole power, does it not 2 

Dean Griswoip. No; no; the States have power to regulate com- 
merce with the several States and with foreign nations and with the 
Indian tribes, as the Supreme Court has repeatedly held, to a very 
considerable extent, as long as Congress does not act. If Congress 
acts, then the Federal legislation supersedes, takes over, and I suggest 
that that is a very close analogy to the situation under the power- 
granting clauses of the 13th, 14th, and 15th amendments. 

Senator Ervin. Well, I would hate to get into an argument with a 
dean about that, but frankly, I think the distinction between the 
power of Congress under the Interstate Commerce Act and its power 
under the 14th and 15th amendments is just about as wide as the 
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gulf which yawns between Lazarus and Abraham's bosom and Dives 
in Fell. 

Now, here is the difference—there is a good deal of ditference about 
this. Now, here is a provision, of course, in this same article I, which 
deals with the power over interstate commerce. Congress has the— 
Power To make all Laws which shall be necessary and proper for carrying into 


Execution the foregoing Powers, and all other Powers vested by this Consti- 
tution in the Government of the United Staces, or in any Department or Officer 


thereof. 

Now, I say what I said a while ago, because the power of Congress 
to legislate with reference to interstate commerce is absolutely un- 
limited. The power of Congress to legislate with reference to the 
13th amendment is as follows: 

; Congress shall have power to enforce this amendment by appropriate legisla- 
tion 
and by the 14th amendment, section 5: 


Congress shall have the power to enforce by appropriate legislation the pro- 
visions of this article 


and the 15th amendment. says in section 2, that 


the Congress shall have the power to enforce this article by appropriate 
legislation. 

In other words, the legislation which Congress has the power under 
these amendments to adopt is not the power to legislate generally and 
fully with respect. to the subject, but. the power to adopt legislation 
which is appropriate to enforce a prohibition on State action. 

Dean Grisworp. Just. as the power of Congress to regulate com- 
merce is the power to adopt legislation which is appropriate to the 
regulation of interstate an foreign commerce, in the sphere to which 
the power relates, the power of Congress is equally unlimited under 
both interstate commerce and the amendments. 

Senator Ervin. Well, Dean, does not Congress have the power to 
rue everything in connection with interstate commerce? 

ean Griswoip. No. No, the States still have power to enforce 
inspection laws and pilotage and some things of that kind, even on 
its interstate and foreign commerce. 

Senator Ervin. Well, Congress could supersede that, could it not! 

Dean Griswotp. As I recall it, there is a provision in the Consti- 
tution which grants that power to the States. 

Senator Ervin. Well, that would be one specific exception to the 
rule. The general rule is a doctrine laid down by Congress and by 
the Supreme Court. a number of times. I read from the Civil Rights 
case of 1883, which deals with the 14th amendment. After saying 
that it gives Congress the power to enforce these provisions of the 
14th amendment by appropriate legislation, the decision says: 

To enforce what? To enforce the prohibition. To adopt appropriate legislation 
for correcting the effects of such prohibited State laws and State acts, and thus to 
render them ineffectually, null, void and innocuous. This is the legislative power 
conferred upon Congress and this is the whole of it. It does not vest Congress 
with the power to legislate upon subjects which are within the domain of the 
State legislation, but to provide relief of State legislation or such action of the 
kind referred it. It does not authorize Congress to create a code of municipal 
law * * * but to provide modes of redress against. the operation of State laws 
and the action of State officers, executive or judicial, when these are subversive 
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of the fundamental rights specified in the amendment. Positive rights and 
privileges are undoubtedly secured by the 14th amendment, but they are secured 
hy way of prohibition against State laws and State proceedings affecting those 
rights and privileges and by power given by the Congress * * * and such legis- 
lution must necessarily be predicated upon such supposed State laws or State 
proveedings and be directed to the correction of their operation and effect. 


Then it says: 
An apt illustration of this distinction may be found in some of the provisions 


of the original constitution. 
The constitution prohibited the States from passing any law impairing the 


obligation of contracts. This did not give to Congress power to provide laws for 
the general enforcement of contracts; nor power to invest the courts of the 
United States with jurisdiction over contracts, so as to enable parties to sue 
upon them in those courts. It did, however, give the power to provide remedies 
hy which the impairment of contracts by State legislation might be counteracted 


und corrected ; and this power was exercised. 

Then it goes ahead and speaks, makes a contrast between the power 
of Congress to enact legislation to enforce a prohibition and power 
of Congress in interstate commerce. I read from page 18: 

Of course, these remarks do not xpply to those cases in which Congress is 
clothed with direct and plenary powers of legislation over the whole subject * * * 
aus in the regulation of commerce with foreign nations, »nmong the several States, 
und with the Indian tribes, the coining of money, the establishment of post 
offices and post roads, the declaring of war— 


et cetera. 


In these cases, Congress has power to pass laws for regulating the subjects 
specified in every detail and the conduct and transactions of individuals with 


respect thereof. 

In other words, it. says that the power of Congress to enforce 1 
prohibition under the 14th amendment does not invest Congress with 
the power to invade the domain of State legislation. Certainly the 
power to prescribe qualifications of voters is a power which, under 
the Constitution, is in the domain of State legislation. 

Dean Griswotp. Subject to the 14th and 15th amendments and the 
valid statutes enacted by Congress pursuant to them. 

I would like to bring the Supreme Court to my defense, because | 
rather like the Supreme Court, too. Ha parte Virginia was a jury 
trial case decided in 1879. The Supreme Court said: 

Whatever legislation is appropriate that is adopted to carry out the objective 
the amendments have in view 


and that is the 13th, 14th, and 15th amendments: 


Whatever tends to enforce submission to the prohibitions they contain and to 
secure to all persons the enjoyment of perfect equality of civil rights and the 
equal protection of the laws against State denial or invasion if not prohibited 


is brought within the domain of congressional power. 


That is in substance all I am contending for, 

Senator Ervin. That was a jury case? 

Dean Griswop. That is a jury case. 

Senator Ervin. Excluding a man from a jury on account of his 
race, 
Dean Griswoip. That is right. Tt is just as bad to me to deny a 
man a right to vote because of hisrace. 

Senator Ervin. I am glad you get consolation out of the Virginia 
case. Here is.an equal ratectiuit of the laws case of the 14th amend- 
ment prohibiting this discrimination, an exclusion of a man from a 
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jury on account of his race. So what. did Congress do? It adopted a 
aw that was appropriate to enforce legislation. It made a man in- 
dictable, an official indictable who excluded a man from a jury on 
account of his race. Therefore, it was a proper enforcement of the 
prohibition of the amendment, whereas these bills, instead of doing 
that, instead of providing any remedy against. State action, just let 
the Federal Government. enter into the field of State legislation and 
prescribe a qualification. So the Mérginia case supports my case, | 
contend. 

Dean Grisworp. No: I would not agree. I do not. think you 
seriously contend, Senator, that in any appreciable number of cases, 
a registrar of voters could properly ocils that a person who had a 
sixth grade education was illiterate. 

Senator Ervin. But it is conceivable that there are cases, is it not / 

Dean Griswotn. It is conceivable that there are cases. 

Senator Ervin. In other words, that is a question of fact, is it not é 

Dean Griswoip. It may be ina particular case. 

The fact. is, as is widely known, literacy tests are used in many 
States for the purpose of racial discrimination, Congress has power 
to eliminate that: racial discrimination and L would go so far as to 
say that Congress has the duty to do it. We are only talking about. 
State action. We are not talking about private action. so the Civil 
Rights cases of 1884 are not relevant. These bills are an effort to 
eurry out the power and duty given to Congress in the Ith and 1th 
unendments to eliminate discrimination in voting. 

Senator Ervin, Sir, 1 would say these decisions did not. have any- 
thing to do with individual action. Some of them had to do with 
State action. 

Dean Griswoip. No; the Civil Rights eases, as 1 recall it, were 
individual. 

Senator Ervix, That is true in the Civil Rights cases, but these 
other cases are cases that dealt with State action. 

Dean Griswoip, They did not. deal with the power of Congress to 
legislate in the area. 

Senator Ervin, Yes, sir; now, among other cases, here is a case, 
James against Bowman—that. did deal with individual acts. IT beg 
your pardon on that. 

For example, here is a case, 92 U.S, 214. In this case, the court 
had under its consideration the constitutionality of sections 3 and 4 
of the act. of May 31, 1870. The indictment. charged that two inspec- 
tors of municipal election in the State of Kentucky with refusing to 
serve the votes of certain colored voters in contravention of the third 
section of the act. The section in question was directed to the con- 
duct of election judges and inspectors, but did not. limit. the operation 
of the act. to exclusions from suffrage on account of race, color, or 
previous condition of servitude. 

The Supreme Court. held in that. case that Congress had no power 
to enact that law, that it was not appropriate to enforce the 15th 
amendment because it was not restricted in its application to the race, 
color, or previous condition of servitude. 


You will find a number of cases on that. 
Dean Griswoip. That is certainly true of the 15th amendment, 


Senator, but there also remains the 14th. The case seems to me to 
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be quite irrelevant, because these bills quite plainly are designed to 
deal with discrimination on the ground of race, color and previous 
condition of servitude. 

Senator Ervin, But they are designed to remedy the situation by 
having the Federal Government enter the field and adopt. aflirmative 
legislation in the area in which the States have the power to legislate. 

Dean Griswoip, Subject to the power of Congress to pass legisla- 
tion under the appropriate sections of the 13th, lth, and) Lith 
amendments, 

Senator Ervin. Well, Dean, under your theory, the Congress could 
make some preambles and some recitations in any act, and could rob 
the States of power to function, could they not. 

Dean Griswoip, No: plainly not. 

Senator Exvix, They could rob the States of the power to preseribe 
the age, qualifications, and so on, for voters could they not? 

Dean Griswotp, No; 1 do not think so. Certainly on age. If a 
State adopted an age qualification that nobody under 65 or over 70 
could vote, L would guess that Congress could pass a statute if it 
needed toorthat a court would hold that it was invalid. 

Senator Ervin. Well, Dean, a State could certainly pass a statute 
to disqualify a voter on the ground of a felony, could it not? 

Dean Griswonp, Yes: at least in the absence of a valid statute by 
Congress that they could not. At the moment, I can not conceive 
any basis on which such a statute by Congress would be valid. 

Senator Ervin. F want to read just a little bit from this Aarem 
‘ase, written by Judge Lurton, Cireuit Court of Appeals, Sixth Cir- 
cuit, reported in the 101 Federal Reporter: 

The 15th amendment is therefore a iimitation upon the powers of the States 
in the exercise of their otherwise unlimited right to prescribe the qualifications 
of voters in their own elections, and the power of Congress to enforce this 
limitation is necessarily limited to legislation appropriate to the correction of 
any discrimination on aecount of race, color or previous condition of servitude. 
The aflirmative right. to vote in such elections is still dependent upon and secured 
by the Constitution and laws of the State, the power of the State to prescribe 
qualifications being limited in only one particular. The right of the voter not 
to be discriminated against in such elections on account of race or color is the 
only right protected by this amendment and that right is a very different right 
from the affirmative right to vote. There are certain very obvious Hmitations 
upon the power of Congress to legislate for the enforcement of this article. 
First, legislation authorized by the amendment must be addressed to State action 
in some form or through some agency ; second, it must be dealing with limiting 
a voter on account of race, color, or previous condition of servitude. 

I respectfully submit that since it By to all persons, a literacy 
standard, irrespective of whether it is denial by race, does not exist. 

Dean Griswoip, You, 1 take it, Senator, would vote against the 
findings of fact. in the first section of the bill. If those findings of 
fact are not sound, then it seems to me your constitutional position 
is sound, and Congress would not have the power to pass it. 

If these statements of fact are sound, and my own view is that over- 
whelmingly they are sound, then my position is that. Congress would 
have the power, even in the face of Judge Lurton’s opinion which 
you read. 

Senator Ervin. James v. Bowman is an interesting case on this 
point. of appropriate legislation. There, some men were indicted 
for violation of a statute, This case is reported in 190 U.S. 127. 
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Dean Grisworip. 190, or 109? 7 

Senator Ervin. 190. 

Dean Griswoip. Thank vou. 

Senator Ervin. It says this: 

Every person who prevents, hinders, controls, or intimidates another from 
exercising or in exercising the right of suffrage to whom that right is guaranteed 
by the 15th amendment to the Constitution of the United States by means of 
bribery or threats or depriving such person of employment or occupation or 
subjecting such person to loss of house, lands or other property, or by threats 


or refusing to renew leases or contracts for labor or by threats of violence 
to self and family, shall be punished by means provided {n the preceding 


section. 

These persons were indicted for bribery and it was held—of course, 
there was no State action. But it was also held that the statute was 
net within the power of Congress as appropriate legislation under 
the loth amendment because it was not restricted, because it dealt 
with bribery but. did not. allege that the bribery was because of race, 
color, or previous condition of servitude. That is, in my mind, an 
ndjudication to the effect that Congress has no right to pass any law 
on this subject under the 15th amendment: except a law to prohibit 
discrimination on the ground of race, color, or previous condition of 
servitude, This is an interesting case. 

Dean Griswonp, And by State action, both of which are present 
in these bills. 

Senator Ervin, I agree with the statement of State action but the 
Court did not. stop with bribery. It. said it had no right under the 
1th amendment to do anything of any nature except to prevent the 
State from discriminating against a man because of his race and color 
and previous condition of servitude. 

Dean Griswotp. That is a very interesting case, but it: does not 
hear on the problem with which we are concerned today. 

Senator Ervin. I think it does. If you cannot deal with bribery 
under the Lith amendment, how are you going to deal with literacy 
tests‘ 

Dean Griswonp, Because bribery is a private action and literacy 
testsare Stateaction. Tt isa very clear distinction. 

Senator Ervin. But the Court. put the case on both these grounds, 
that it was not appropriate legislation because it was not. restricted. 

Dean Griswoip. Well, I take the view that the qualification of 
literacy tests is directly applicable to the elimination of discrimination 
on the ground of race and color. 

Senator Ervin. Dean, I have some more questions. Would you 
rather go on or would you rather catch your plane? 

Dean Griswoip. No; it is a long time, and there is another one 


later. 
Senator Ervin. I wonder if you would rather finish before we 


recess for lunch. 
Dean Grisworp. You do whatever is convenient for you, Senator. 
Senator Ervin. There is a discrepancy as to how many States have 
literacy tests, I have here 19, some say 20, some say 21. My own 
opinion is that there are 21. Virginia does not. specifically say it. has 
a literacy test, but it does require a man to make an application in his 
own handwriting. There is some doubt as to whether Oklahoma has 
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ever reenacted its literacy test after the Guinn case. However, I feel 


that this many States have literacy tests. - 
I think it is based largely on a study made by the Library of 


Congress. 

Dean Griswoip. That. is my understanding. ‘The information that 
I have is that. there are 20, including Virgima. It obviously becomes 
a question of interpretation whether a particular test is a literacy 
test or not. 

Senator Ervin. In other words, the way I figure it from this study, 
you have 14 States outside the Southern States. These are Alaska, 
Arizona, California, Connecticut, Delaware, Hawaii, Maine, Massa- 
chusetts, New Hampshire, New York, Oklahoma, Oregon, Washing- 
ton, and Wyoming. 

Does the Civil Rights Commission have any evidence indicating that 
literacy tests have been used in any 1 of these 14 States to deprive 
any man of the right to vote on account of race? 

Dean GriswoLp. No; and it. has no evidence that indicates that any 
person who has a sixth grade education was ever excluded from the 
right to vote. 

Incidentally, I gather that Oklahoma is the State that you have 
that is not on my list. I am not. familiar with what the provision is 
in Oklahoma now. 

Senator Ervin. That is the one I made somewhat of a reservation 
about, Oklahoma. Of course, in the Guinn case, the literacy test of 
Oklahoma which the Court. declared by itself would have been valid. 
was tied by one regulation to the “grandfather” test and, of course, 
the Court struck them both down because of the tie-in, although it 
stated the literacy test by itself would have been constitutional. 

The study by the Library of Congress indicates that this section is 
still on the books of Oklahoma. Whether it has been reenacted as 1 
separate bill I do not. know. 

ow, my analysis shows that. there are only seven Southern States 
which have a literacy test. They are Alabama, Georgia, Louisiana, 
Mississippi, North Carolina, South Carolina, and Virginia, taking the 
Virginia application to be a literacy test. 

ow, does the Civil Rights Commission have any evidence to indi- 
cate that all of these seven Southern States are guilty of widespread 
denial of the right of people to vote on account. of their race und color 
under the pretext of the literacy test.? 

Dean Grisworp. I am not sure that I can say in all of them, and 
I hate to say that the States do. I think there is evidence that. in 
many of those seven Southern States, State officials do use literacy 
tests as a means of discrimination on grounds of race and color. 

_ Senator Ervin. Now, in my State, the NAACP has been very active 
in trying to get complaints. ‘They have a field agency which works for 
them. We also havea very active State advisory committee which has 
given great publicity to its functions. 

_ Despite this fact, the report of the Civil Rights Commission on vot- 
ing shows there have been only 39 complaints of denial of the rights 
of voting by the colored race in North Carolina, notwithstanding the 
fact that the Negro population of North Carolina is 1,116,000. 

_ Now, I do not know whether the complaints are on the basis of the 
literacy test, because the report does not state, but the complaints 
only originated in some 7 or 8 precincts out of a total of about 2,200 
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precinets in North Carolina. Do you think that that kind of action 
on the part of North Carolina, the fact that they have had only 39 
complaints, some of these 39 complaints may have been without foun- 
dation; I do not know that they were or were not. But assume that 
they were all valid and involved the literacy test. Do you think that 
that fact. would justify Congress in saying that the North Carolina 
literacy test, which has been upheld as a valid test by the Supreme 
Court, should be outlawed ? 

Dean Griswotp. Senator, I do not think that that statute if passed 
by Congress would impair North Carolina to any appreciable extent. 
Incidentally, any State which does a good job in nondiecti tutto is 
certainly entitled to every commendation it can get. The enactment 
of this statute would not impair or hamper North Carolina in the 


exercise of its oe 
It would help to eliminate serious discrimination which is plainly 


occurring in other States. 

Senator Ervin. Would not this statute, if it, were passed, say that 
no registrar in North Carolina could make an inquiry with a view to 
determining a man’s qualifications in this field, bevond that of having 


passed the sixth grade ? 
Dean Grisworp. Yes; and it seems to me that would be appropri- 


ate. 
Senator Ervin. He would be prohibited from ascertaining whether 
aman can read or write provisions of the North Carolina constitution? 

a Grisworp. If he has completed the sixth grade education; 
nent, 

Senator Ervin, You gave 100 counties as being counties with a 
situation in which there was an abuse of literacy tests by Southern 
States using them asa device to prevent a man from registering to vote 
on account of race, color, and previous conditions of servitude; did you 
not ‘ 

Denn Griswoip. Tveferred, I believe, to 129 counties. 

Senator Ervix. Now, the Library of Congress informs me that there 
are 3,071 counties in the United States. The Civil Rights Commission 
is urging that all of the 50 States be deprived of their right, which I 
say is a constitutional right, to enact legislation setting up their own 
literacy test, because of the misconduct of 129 counties out of 3,071. Is 
that not sort of visiting the sins of the guilty upon the innocent with 
a Vengennce ? 

Dean Griswoip. Senator, I did not. say these were the only counties 
that do bad things. I just said these were the worst. 

These 129 ure so | that nothing can be said for them as far as I can 
see. The problem extends through a great many other counties in a 
substantial number of States. 

Senator Ervin. Well, we have in North Carolina, 100 counties, and 
on the basis of the Civil Rights’ own statement, I would say there 
have not been any offenses reported to them except in 5 of the 100 
counties. Then you have, according to my interpretation of the 
report. of the Library of Congress, you have 14 States in which there 
is no abuse of this; that you have no evidence of any abuse. 

Dean Grisworp. Of the literacy requirement ? 

Senator Ervin. Yes. 

Dean Griswotp. That is correct, 
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Senator Ervin. So whether this is 129 counties or more, you are 
depriving 95 North Carolina counties and 14 other States of the right 
to prescribe literacy tests of their own because of the sins of somebody 
else. 

Dean Griswotp. No: not really. North Carolina and Massachu- 
setts can still preseribe literacy tests for people who do not have a 
sixth grade education, and there are in North Carolina a very large 
number of persons, Senator, who do not have a sixth grade education. 
There are some, I regret to say. in my State and all States. And in- 
cidentally, is it not fair to say that that is the group, those who do 
not have a sixth grade education, where it is really fair to inquire 
whether they are literate or not?) That is all this statute does. 

This is the case I would disagree with what Senator Sparkman was 
stving, Senator, this morning. This legislation does not provide that 
ho one can vote unless he has a sixth grade education, This simply 
says that if he has a sixth grade education he cannot be denied the 
right to vote on ground of illiteracy. 

Senator Ervix., Do you agree with me he cannot be denied the right 
to vote even if he cannot read or write? 

Dean Griswotp, Not on the ground of illiteracy. 

Senator Ervin. And even if he were totally insane / 

Dean Grisworp. No: I think under this statute a State could deny 
aginana right to vote if he were “insane” under a reasonable definition 
of “insane.” They could not deny it on the ground that he was 
illiterate, but that he was mentally incompetent. 

Senntor Ervin. Dean, does not this statute say that the only test 
you put to him, whether he is insane or not, is whether he has a sixth 
grade education ? 

Dean Griswonp, It may be that. this statute says that. It may well 
be that the proper protection of the States in such cases is to provide 
for an adjudication of insanity for those persons who should not vote 
because of having lost. their mental competency which they once had. 

Actually, I do not expect this is a very serious matter, becatise most 
mentally incompetent people do not know that there are elections and 


dlo not try to vote. 
Senator Ervix. Denn, have you studied the literacy tests of the 21 


States I have named ? 

Dean Grisworip. Not. with great. thoroughness. I am familiar in a 
general way with some of them, yes. I have not. made a scholarly 
survey, State by State, of the exact statutory provisions and their in- 
terpretation and administration. 

Senator Ervin. Now, I would say that, in my opinion, of the 21 
States that. have literacy tests, there is only 1 that now has any clause 
which, in my judgment, could possibly be held unconstitutional under 
the decision of the Supreme Court in the W7léams case, the statement 
in the Guznn case, the statement in the Zasstter case, and the decision 
in the circuit court of appeals in the 7’rudeau case. There is the excep- 
tion, perhaps, of the amendment made by Mississippi in 1954 or 1955, 
with reference to a man’s making a reasonable explanation about the 
obligations and duties of citizenship. Every one of the others that. I 
have been able to study merely has a qualification based upon the abil- 
ity to read or write or speak the English language, or a combination 
of those capabilities, and accept his ability to read, write, or speak 
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English. Some of these States do not specifically say “English.” Tn 
North Carolina they must be able to read and write a certain portion 
of the Constitution of the State, or the Federal Government, or both, 
in a few instances. It has been held in the courts that whenever the 

‘onstitution is written in English and the requirement of reading or 
writing a portion of the Constitution constitutes a literacy test, that 
has to be in English. ; 

Now, the Mansfield-Dirksen bill, if it were enacted into law, would 
change the literacy tests of all of these States insofar as it was to be 
conducted solely in English, and add another one, that if a man had 
completed the sixth e in Puerto Rico, he could come and register, 
so far as the literacy test is concerned, in any State, even though he 
could not read or write or sperk English. Is that not true? 

Dean Grisworn. Yes: and I might point out, this is not part of the 
recommendation of the Civil Rights Commission. It. is in the bill, 
but. it goes beyond the recommendation of the Civil Rights Commis- 
sion. 

Senator Ervin. It seems to me this would be a drastic operation on 
the part of Congress. 

Dean Grisworp. I have some understanding and some sympathy 
with it. I think it is an aspect of the problem. I would be glad to 
see it. included in the bill, but I would rather have the bill without it 
than not have the bill at all. 

Senator Ervin. Dean, when all is said, do not these bills undertake 
to deprive the 50 States of their power under section 2 of article I an 
the 17th amendment to prescribe qualifications in the nature of literac 
tests merely because 7 of these States, to some degree, great or small, 
and I maintain in the case of North Carolina exceedingly small, have 
violated the 14th amendment? 

Dean Griswoip. No; it does not deprive any of these States of the 
Bent to have a ety test, but only of the power to say that a person 
who has a sixth grade education is not literate. You have a wide 
range, covering 21 percent of the Negro voters in one State, where the 
State could still carry out its literacy test. 

Senator Ervin. It could not exact any kind of a literacy test of any 
pee who has had a sixth grade education, even though he might not 
e literate ? 

Dean: Grisworp. That is correct. 

Senator Ervin. I want to read you some statement from United 
States against Harris, quoted in 106 U.S., page 630: 3 

The language of the amendment— 
int is, the 14th amendment, and the same thing would apply to 
the 15th— 


The language of the amendment does not leave this subject in doubt. When 
a State has been guilty of no violation of its provisions, when it has not maie 
or enforced any law abridging the privileges or immunities of citizenship of 
the Unted States, when no one of its departments has deprived any person 
of life, liberty, or property without due process of law, or denied any pereod 
within its jurisdiction of the equal protection of the laws, when on the contrary, 
the laws of the State, as enacted by its legislative and construed by its judicial 
and administered by its executive departments, recognize and protect the rights 
* all persons, the amendment imposes no duty and confers no power upon 

ngress. 
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Now, in the face of that statement, these bills do undertake to 
deprive 43 States which, so far as the Civil Rights Commission knows, 
have denied nobody any right under these constitutional provisions, 
of their right upheld by the Supreme Court in the Zaestter case, In 
the Wélléams case, in the Trudeau case, and inferentially, in the Guénn 
case, to prescribe a literacy test inconsistent with that Federal test 
which is set up in this act? 

Dean GriswoLp. As applied to people who have a sixth grade edu- 
cation, yes. 

Senator Ervin. Then if Congress can take over the whole field 
without anything more than—— : 

Dean Griswop. Oh, plainly not; plainly not, Senator. Congress 
can act in situations where its action is reasonably calculated to 
achieve an end which is within the clear constitutional power of 
Congress. 

If Congress seeks to g° beyond that, its iy cag would be invalid. 
Congress has power by legislation to enforce the 14th and 15th 
amendments. 

Senator Ervin. But if Alabama violates the 14th or 15th amend- 
ment and 6 other States and the other 43 do not, that zives the 
Congress the right, you say, to go in and enforce the prohibition in 
those States which have not violated the amendment? 

Dean Griswoip. Congress frequently passes statutes which are ef- 


fective in areas where the State—— 

Senator Ervin. But Congress has no power whatever in this field 
unless there is discrimination 

Dean Griswotp. Congress has power to eliminate discrimination, 
both generally under the 14th amendment and with respect to race 
and color under the 15th amendment. It has not only the power, 
but I really believe the responsibility, the duty. 

Senator Ervin. In other words, if one State in the Union or one 
county in one State should use any of its qualifications for voters 
to deprive any person of the right to vote on the ground of race, 
color, or previous condition of servitude, Congress can adopt a law 
ees to all of the other States and denying any of these other 

tates any right to adopt a qualification inconsistent with Federal 
statute 

Dean Griswoip. Yes, Senator. | 

The Fair Labor Standards Act, I understand, is in force in North 
Carolina. It may have been in force in North Carolina without an 
evidence that employers in North Carolina were not complying wit 
fair labor standards. Congress found that as a. matter of the regula- 
tion of interstate commerce throughout the country it was desirable 
to specify certain fair labor standards. It enacted them without 

~d to what the laws in the several States were. And this was a 
clearly valid, so held by the Supreme Court, exercise of the power of 
Congress to regulate commerce. 

Senator Ervin. That was because under the Constitution of the 
United States Con had the affirmative power to regulate inter- 
state commerce, and not simply the power to enforce a prohibition 
against State action. 

Dean Griswotp. Congress has the affirmative power to pass legis- 
lation to enforce the provisions of the Constitution prohibiting dis- 
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crimination on the grounds of race and color, in article XV, and dis. 
crimination Generall in the 14th amendment, and under the findings 
which are made in the first. section of this bill, and tunply supported 
by evidence before Congress, those provisions are reasonably calen- 
lated to carry out the power granted to Congress, 

Senator Ervin, Let me ask you a question, Would this bill be valid 
without. the preambles and whereases, either one of them ? 

Dean Grisworn. 1 think so, Senator, The wherenses and the find: 
ings simply help. But there are many cases—the so-called Brandeis 
brief is an instance where the economic and social data upon which 
the validity of the legislation stands are brought before the Court, 
which decides it, in some other way. [don’t think that the finding of 
Congress necessarily is conclusive. But after all, Congress is a very 
responsible body, and if it does find facts which support its action, that 
is surely very helpful as an explanation of the factual background 
upon which the action of Congress rests, 

Senator Ervin. Dean, can you specify any one of the literacy tests 
of any of the 21 States that have a literacy test, which would not be 
held constitutional as far as its phraseology is concerned under the 
decision of the Court.in the Lassiter case? 

Dean Grisworp, I think that. the Mississippi one about. duties and 
obligations of citizenship would be plainly bad. And then, of course, 
we are concerned not merely with the way it is written, but the way 
it is administered. And on that I would like to ask you a question, 
Senator, Have you read the hearings before the Civil Rights Com- 
mission in Louisiana? 

Senator Ervin. I have rend some of them. 

Dean Grisworp. 1 don't. think you have ‘much doubt. then that the 
literacy test is administered in Louisiana as 2 means of racial dis- 
crimination. 

Senator Ervin. I think there has been some evidence of that. But 
Tdon't think there have been any wrongs done that a few old-fashioned 
criminal prosecutions under the statute wouldn't cure. 

As a matter of fact, I inquired of the Department of Justice n couple 
of years ago as to how many criminal prosecutions they have had 
in cases where a State official was alleged to have erect denied 
a man the vote in a racial case, and they gave some insignificant 
number, I have forgotten the exact number, It seems to me it was 
only about 5. And, in two of the cases, if T recall correctly, they 
didn’t. even draw an indictment, but. just. asked the grand jury to 
investigate the matter without. an indictment. 

Dean Crisworp. I understand in the last. 15 months, Senator, there 
has been a great. increase in the number of cases brought. 

Senator Ervin. Under the Civil Rights Act. of 1957. 

Dean Griswon. No. Well, I guess, yes, under the Civil Rights Act 
of 1960, and under other legislation generally. 

Senator Ervin, Now, you take the position that, under this bill, a 
State would have absolutely no right to show that a person who a sixth 
grade education was not. literate. 

rent Griswoip, If Congress passes this statute, that. would be 
right. 

one Ervin. And that is not'simply a question of evidence; that 
is a matter of substantive law, isn’t it? 
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Dean Griswonp, ‘That is a matter of law. Congress has thade that 
judgment. as an exercise of its power to enforce the I4th and lah 
amendments. 

Senator Ervin, And Congress could take any other grade, first 
grade, second grade, third—just anything. 

Dean Gresworn. | don't know how far it could go, Senator. It is 
like being 21. Where did 21 come from? Tt might ju as well be 
40, or it might just as well be 22. But maybe t4—that is another 
matter. Ava if this bill called for first: grade, E would be on i 
thin ice we vere talking about a while ago. Tam not sure that thine 
grade wouldn't. be ground on whieh T would be willing to stand. But 
the Commission was trying, in its recommendation and the proposers 
of these bills adopted the same view—to take a position which was 
clearly sound, A sixth grade education, which is not. just something 
that. we dreamed up but something which the Census Bureau has in- 
dependently used as the tine for determining literacy, should be the 
standard which the Stites can’t contravene in applying their own 
literacy tests. eve 

Senator Ervin. Do you know of any principle that would put. any 
limitation on the power of Congress 

Dean Griswoin. Oh, yes, Congress must exercise its powers reason- 
ably, and within constitutional provisions. ‘They must be calculated 
in this particular ease to help to enforce the Mth and 15th amend- 
ments. Tam not sure that. first grade or kindergarten or nursery 
school could be shown to do that. 

On the other hand, if you would accept that having a Ph. D. would 
be suflicient. to establish literacy, then we could discuss where bet ween 
nursery school and Ph, D. the line might. be drawn, and my guess 
is that sixth grade is very likely where we would turn up. 

Senator Ervin. Well, Dean, I don’t. know whether I would accept 
intelligence, because I have heard of a man that has been educated way 
past. his intelligence. And 1 have seen some Ph. D.’s that 1 thought 
fallin that classification. 

Dean Grisworpn. I agree with that thoroughly. We are not talking 
about intelligence. We are talking about literacy. 

Senator Ervin. In this Baker case, from Tennessee, which was 
handed down the day before yesterday, Mr. Justice Douglas, in his 
concurring opinion said this: 

That the States may specify the qualifications for voters is Implicit in article 
I, section 2, clause 1, which provides that the House of Representatives shall be 
chosen by the people, and that. the electors in each State shall have the qualifi- 
cations requisite for electors of the most numerous branch of the State legisla- 
ture, The same provision contained in the 17th amendment governs the elec- 
tion of Senators, Within Hmits those qualifications may be fixed by State law. 
Yet as stated in Er Parte Yarborough, those who vote for Members of Congress 
“do not owe their right to vote to the State law in any sense, which makes the 
exercise of the right to depend exclusively on the law of the State.” The power 
of Congress to prescribe the qualifications for voters and thus override State 
law is not in issue here. It is, however, clear, that by reason of the commands 
of the Constitution there are several qualifications that a State may not require. 
Race, color, or previous condition of servitude, are impermissible standards, by 
reason of the 15th amendment, and that alone is sufficient to explain Gomillion 
v. Lightfoot. Section 2 is another impermissible standard by reason of the 19th 


amendment. There is a third barrier to a State's freedoin in prescribing qualifi- 
cations of voters, and that is the equal pro-ection clause of the 14th amendment, 


the provision marked here. 
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I take the position that under the Constitution and under the inter- 
pretation that that sets out, this is the correct rule which governs in 
this case. I take the position that this is not appre riate legislation, 
as I have explained, in that it is an effort to have the Congress legislate 
affirmatively in that field where it has no affirmative power, but merely 
the power to prevent a prohibition on the part of the State. 

Dean Griswonp. I didn’t hear anything in that passage you read, 
Senator, with which I would disagree. 

Senator Ervin. I don’t see, Dean, as far as what the Constitution 
says, that you and I are too much at difference. I disagree with you 
that this is not appropriate legislation. I don’t think the Federal 
Government under any circumstances can prescribe the qualifications 
for voters. It can merely prohibit the discrimination against a person 
under the 14th, 15th, and the 19th amendments. But I don’t think 
that the Federal Government can come in and legislate, within the 
domain of State legislation, to enforce a prohibition. When it under- 
takes to do so, it transgresses its power to enforce the amendments by 
appropriate legislation. ‘This bill undertakes to set up a Federal 
standard in lieu of State standards, and therefore is unconstitutional. 

Dean Griswoip. Well, Senator, suppose a State passed a statute, 
in its wisdom, saying that only native-born citizens of the United 
States can vote in this State—no naturalized citizen, no matter how 
long he has been a resident can vote in this State. I have no doubt 
that ie rr could pass a statute under the 14th amendment saying 
that that limitation was invalid. 

Senator Ervin. I have no doubt of that either, because the 14th 
amendment defines “citizenship.” 

Dean Griswotp. And also provides for fest protection, and for 
Sopa the privileges and immunities of citizens of the United 

tates. 

My view is that these statutes before the committee rest on exactly 
the same ground. 

Senator Ervin. Well, the difference is a negative and an affirmative. 
In other words, the difference as I see it is that the legislative power 
of Congress under these amendments is restricted to legislation to 
enforce a prohibition on State action, and the Congress is not justified 
in taking upon itself the power to do what the State has power to do. 

Dean Griswotp. I know of no foundation in any court decision, 
Senator, which says that the powers expressly granted to Congress, 
in the appropriate sections of the 18th, 14th, and 15th amendments 
are limited to saying that what a State does is invalid. Those clauses, 
by their express terms, give Congress power to enforce these pro- 
visions. And I know of no reason why that does not authorize Con- 
gress to take affirmative action to enforce them. And I know of no 
decision which says that Congress cannot take affirmative action to 
enforce them. 

Senator Ervin. Dean, I am trespassing on your time now—almost 
oun to make a distinction between time and eternity in so doing. 
But I have a great many decisions I have found that say that Congress 
can only pass a law which will prevent the State from discriminating. 
It cannot invade the domain of State legislation and undertake to 
set up a code itself to do it. ; 
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Dean Griswop. All that this law is intended to do, Senator, is to 

revent the States from discriminating. It is an affirmative action, 
resigned to that end. And on the findings made, if they are accepted, 
it is plainly warranted as such an «affirmative uction to that end. 

Senator Ervin. As I say, it is an invasion of the power of the State— 
the domain of legislation reserved to the State. I don’t guess you 
and I will ever reach an agreement on that point. But I think that 
this approach is permissible. I think that the Constitution, which 
undertook to establish an indestructible Union, composed of inde- 
structible States would fall if Congress would take charge of the 
whole field, despite the words of the second section of the first article. 

But I don’t guess I will convince you, and I am sure you are not 
going to convince me. 

I want to thank you, though, for your very friendly discussion of 
some very serious constitutional questions, as I see them. 

Dean Griswotp. Thank you, Senator, for the privilege of appearing 


here. 
Do you know, is Senator Keating going to return? He said he would 


be back at 2 p.m. 
Senator Ervin. I wouldn’t want you or the Senator to lose enough 
weight so we will break through the thin ice of the 18th amendment, 


while we wait for Senator Keating. ; 
Dean Griswotp. Well, I shall wait to see whether Senator Keating 


returns, 
Senator Ervin. We will call him to see what he is going to do. 
Dean Griswotp. Fine. 
Short recess.) 
enator Keatine. Mr. Chairman, may I proceed ¢ : 

I certainly appreciate the courtesy extended to me by the Chair- 
man, and by Dean Griswold. It seems to be an unusually hectic day, 
and it is necessary to be in two or three different places at one time. 

As I understand it, Dean Griswold, during my absence you did give 
Ap) ala ae endorsement to the provisions of S. 2979, which was 
introduced by me, for myself and several others, of both parties to 
reflect all of the recommendations of the Civil Rights Commission in 


the field of voting. 

Am I correct? 

Dean Griswotp. Yes, Senator. 

Senator Keatina. Have you had an opportunity to examine Senate 
Resolution 311, the resolution also introduced by us 

Dean Griswotp. No, I don’t believe I am familiar with Senate Res- 
olution 311. ; 

Senator Keattna. That called for a study of election districts as 
recommended by the Civil Rights Commission. 

Dean Griswotp. Well, I would be in favor of such a study, but I 
don’t know the specific resolution. 

Senator Keatina. It was avant in the resolution to carry out the 
recommendations of the Civil Rights Commission. Those recommenda- 
~~ whatever they are, you support in your individual capacity 
also. 


Dean Griswotp. Yes, certainly. 
Senator Keatina. I recognize that S, 2979 may need some amend- 


ment, and that other limitations, apart from age, residence, legal con- 
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finement, conviction for a felony, might be justified. I think that 
corresponds with what I understand is your testimony. 

Dean Griswotp. Yes. I suggesed that it might be that « few more 
things could be added. I also suggested that I hoped that not. too 
many would be, or we would be letting in the back door what. we were 
trying to keep out. the front door. 

Senator Keatrina, T certainly agree with that. 

Ts there anything in S. 2750, the administration bill that we have 
before us, to make unlawful arbitrary inaction where there is a duty 
to act, which is implied to discourage or prevent. Negroes from voting. 

Dean Griswotp. No, I understand not. As far as this bill is con- 
cerned, it would not apply to a registrar who simply took the ap- 
plication and then nothing more was ever heard from him, even 
though that was done on a discriminatory basis. 

Senator Kearina., That seems to me to be a weakness in S. 2750, 
Certainly the hearings of the Commission indicated that. inaction was 
frequently used to thwart voting rights, perhaps as frequently as ac- 
tual outright action, 

Dean Griswoip, Certainly. And that is why I would welcome the 
stibstance of section 4 in your bill, Senator. It does seem to me that 
it would probably be desirable, as in the Civil Rights Commission's 
report, that. where it refers to “or by arbitrary inaxetion,” that there 
should be perhaps a parenthetical cliuse saying “where there is a 
duty toaet.” And bee »s that is included in the “arbitrary,” 1 don't 
know. But I would think it would be difficult to make it an offense 
for you, for example, to do nothing whatever with respect to voting 
in some place, when it is no part of your function to pass on such a 
matter. 

Senator Keattna. T would agree with that. I think that would be 
x good addition to the bill, to put in parenthesis there “where there 


isn duty toact.” 
You have also pointed out, I believe, that S. 2750 does not. affect. the 


election of State officials. 

Dean Griswotp. That is true. The Commission’s recommenda- 
tions applied to both State and Federal elections. And I think that 
the constitutional provisions and the constitutional mandate are iden- 
tical with respect. to both of them. I would myself much prefer a stat- 
ute which applied to both. If the most I can get is one that. applies 
to Federal, I would like to have that. rather than nothing. 

Senator Kratine, There is no doubt. in your mind about. the con- 
stitutionality of extending it to the elections of State officials. 

Dean Griswoip. None whatsoever. It is exactly the same ground 
us the Federal one. Under the Constitution of the United States, dis- 
crimination in State elections is just. as invalid as it is in Federal elec- 
tions, and Congress has the same power to enforce the constitutional 
provisions. 

Senator Carrour. Would you yield at that point ? 

Senator Kratina. Yes, | 

Senator Carront. What amendment of the Constitution do you in- 
voke in your last statement ? 

Dean Gintswotp. Primarily the clauses giving power to Congress in 
the 14th and 15th amendments—and in my discussion with Senator 
Ervin I also brought. in the 13th, and I still think it gives some color 
to the picture. But primarily the 14th and 15th amendments. 


yr 
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Senator Carronn. May I follow along this line for just a question 
or two! 

Senator Keatina. Yes, 1 would be happy to have the Senator do 
80. 

Senator Carroit. Just on this point—this concerns me some. 

The difficulty, as you know, in the reports and finding the Congress 
would have to make to this question of the literacy test itself, on Fed- 
eral officinls, If you had to make a choice, I think you have indicated 
you would only take one step at a time, You would apply it first to 
those Federal officials. 

Dean Grisworp. No. lf Lhad to make a choice, F would choose to 
apply it to both. If Congress makes the choice to apply it only to 
Federal officials, I would rather have that than nothing. 

Senator Carron. Now, with reference to section + of the Keating 
bill, which in your opinion is most. important, to move ahead on this 
so-called literacy bill, or the talk about enforcement ¢ 

Dean Gixtswotp. I didn't get. the alternative, Senator. 

Senator Carrotn. Section + of the Kenting bill had to do with 
inaction. 

Dean Grisworp. Well, I think both are very important. I think 
both are operative today and in many areas it is plain that the problem 
arises simply because State registrars just don’t do anything, or don't 
doanything very fast. 

There is a little book out. based on the 7'uxkegee case. The book is 
called “Gomillion Against Lightfoot.” It is by a popular author. I 
understand the material first appeared in the New Worker, It simply 
recounts the story of the effort of college graduate Negroes in the 
Tuskegee area to try to get registered down there. And it. is ele 
a story of long continued delays and nothing ever happening. This 
is not.x question of applying literacy tests. It is 2 question of simply 
failing to perform their duties under State law. 

Senator Carrot, Well, Dean, if we simplified the literacy tests, 
as you indicated in your statement—I wasn’t here this morning, but 
I have read your statement—wouldn’t this eliminate that type of 
inaction ? 

Dean Griswoip. No, I am afraid it wouldn't, Senator. I wish 
it would. But we would still then have the man applying to vote, 
and the regulation prescribes that he present a certificate from the 
school committee that he has completed the sixth grade. He then 
spends a year and a half trying to get that certificate, during which 
time his letters are not. answered, and then when he goes down, they 
say, “Oh, yes, we got that, but it is misfiled.” Then the certificate comes 
and it has somebody else's name on it, so he cannot use it, and he has to 
start back and get it over again, And then finally after a very long 
time, maybe he gets his certificate. He takes it into the registrar. The 
registrar says, “Well now you sign this and you si this and then you 
leave it with me, and then I will have the board consider it.” And 
nothing ever happens. He goes back and he talks about, “Oh, we 
mislaid that.” And nothing ever happens. 

I think that is a very real part of this roblem, which won't be dealt 
with by the literacy test at all. I vould. be glad to see that part of it 
dealt. with, too, as-section 4 of Senator Keating’s bill does do. All I 
say is that the literacy test is a step in the right diréction. 
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Senator Carrot. That is the point I want to bring out. In other 
words, to move in this field, we ought to move together, literacy test, 
and this other too. 

Dean Grisworp. That would be my view. There are always politi- 
cal judgments that you gentlemen are wiser about than I'am. Some- 
times you can get part of what you would like to have, but. as a prac- 
tical matter you cannot get all of it. And I would like to get all that 
it is feasible to get in this area. For myself, both matters, both 
literacy and failure to take required official action are serious problems 
in this aren. 

Senator Carron, Let me turn the question around just a little bit. 

If we could only get one of these—either the literacy test or sec- 
tion 4, which do you think would be the most helpful at this time? 
I am asking your opinion now, not only as a very able dean, but as 
: meinber of this Commission. Which do you think would be the 

yest! 
Dean Grisworp. I certainly cannot sperk for the Commission on 
that, since it has taken no action. It has recommended both. 

If forced to a choice, I think I would take the literacy test—perhaps 
more because of its symbolic significance, and with the feeling that if 
we got that, we might then have a better chance to get the other some- 
time—whereas if we got the inaction one, it is inherently technical, it 
doesn't have much crowd appeal. And it seems to me we would be 
less likely to get. the other one, if we took the inaction first. 

Senator Carrot. I thank the Senator from New York for yield- 
ing. I want the record to show that I would clearly stppow the 
position of Dean Griswold on this. If we could get them both to- 
gether, I think it is a very sensible intelligent approach, and if we 
cannot, I would certainly take the literacy test. first. 

Dean Griswotp. Thank you, Senator. 

Senator Kratina. I thank the Senator for his comments. 

Dean Griswold, Congress has enacted a great deal of legislation in 
recent years to protect voting rights. It has been said here by some 
that. we don’t need anything more, because we have enacted so much 
in the past. 

Tell me why aren’t these new laws adequate ? 

Dean Grisworp. I think—in the: first place, I would like to deny 
a little bit. I think they are working to some extent—not nearly 
enough, but every gain here is important. But I think that I would 
say that my answer to your question is that, it is the difference be- 
tween retail and wholesale. The existing legislation largely requires 
every individual to conduct an independent litigation with respect 
to his denial of the right to vote. This legislation, at least. the literacy 
part, would eliminate the probability of any type of unreasonable 
delay in the area, with respect to a large number of voters—perhaps 
millions, And therefore it would be a big step forward, instead of 
the few steps forward which so far have been possible under the 
existing legislation. . 

Senator Keatrnc. Does the Civil Rights Commission ever refer 
cases or complaints which come to them to the Department of Justice 
for prosecution ? 

Dean Griswotp. Well, I understand, yes. I have only been a mem- 
ber of the Commission since August, so that I am not personally 
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aware of what the practice was for the 3 years preceding that. But 
I know that information is referred to the pe of Justice. 

Senator Carrot, Would the Senator restate that question, please? 

Senator Kratina. My inquiry was whether the Commission referred 
cases of complaints or matters that came to their attention to the 
Department of Justice for prosecution. 

ou have had total cooperation from the Department of Justice? 

Dean Griswoip. Oh, yes. We try to cooperate with them. And if 
the investigations which we are authorized to make disclose criminal 
or illegal action, it would be our duty to refer them to the Department 
of Justice. We have no power to prosecute, and of course do not 
undertake to do so. 

Senator Kratina. I have always been interested, Dean Griswold, in 
the problem of electoral reform, apart from any question of discrimi- 
nation. Will the Commission concern itself in any way with such 
related issues as the electoral college, the adoption of uniform resi- 
dence laws, multiple days for voting, and other issues which stand in 
the way of a maximum participation of all qualified Americans in the 
electoral processes, or will they limit themselves just to matters of 
discrimination ? 

Dean Griswotp. I would find some difficulty in thinking that the 
jurisdiction of the Commission extended to all of those things. 

Under the statute, the Commission has power to investigate denial 
of the right to vote. Some of these things may have some relation to 
denial of the right to vote. I think I can say that the Commission, in 
its judgment, rightly or wrongly, has felt that other bases of denial 
of the right to vote were currently more numerous, more pressing and 
more important, and were of a very Jarge order, and that it has not 
undertaken to go into these other matters. It certainly does not have 
any general jurisdiction over the electoral processes, and I should 
think, for example, things such as the electoral college were quite 
beyond the scope of any power of the Commission, either to investigate 
or to recommend. 

Senator Kratrna. So far as you know, has there been any discus- 
sion or is the Commission planning any additional work in the area 
of apportionment in the light of the Supreme Court’s decision Mon- 


day / 

Dean Griswotp. There plainly has been no discussion, because I 
have not seen the opinion, and I dare say no other member of the 
Commission has seen the opinion. Obviously there has been no action 
by the Commission. 

Senator Keattne. Do you have any estimate of the number of 
people who have been disenfranchised by unreasonably administered 
iteracy tests—total number ? 

Dean Griswotp. No—except to say that it is a large number. It is 
not incidental and sporadic, but in some areas it is general. 

Senator Krattnc. Would you be able to give an estimate as to the 
number of additional citizens who in your judgment would be eligible 
to vote if all the recommendations of the Commission in the field of 
voting were enacted? ‘- | 

Dean Griswotp. No. I am sorry, I just do not have the factual 
data to give a numerical figure. Again, it would.be a substantial 


number. 
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Senator Keatine. Certainly we have benefited from your testimony, 
Dean Griswold. You are a distinguished student of law, distinguished 
in so many fields that it would be impossible to enumerate them all. I 
am very happy personally to know that you are a member of this 
Commission and very grateful to you for the testimony which you 
have given. I am very grateful to the chairman for allowing me to 
intervene. 


Dean Griswoip. Thank you, Senator. 
Senator Carrot. I would like to ask a few questions and I will do 


it quickly because I understand that you want to catch a plane. 
Jenn Grisworp. Lam at your service. 

Senator Carrotn. I would not want. you to miss your—— 

Dean Grisworp. That is all right, if I don't make it I will get 
another one. 

Senator Carrot. I have only a few questions, 

I will refer to page 2 of the statement that you presented this 
morning, where you say that many persons have been subjected to 
arbitrary and unreasonable voting restrictions on account of race or 
color; and you also say that literacy tests and other performance ex- 
uminations have been used extensively to abet arbitrary and unrea- 
sonable denials of the right to vote. 

Does the record show at this time anything in support of that? 
Have we had for the record statements of findings from the U.S. 
Commission on Civil Rights? 

Dean Griswotp. That language is based upon findings in the re- 
por of the Civil Rights Commission, this [exhibiting] 1961, volume 

’ relating to voting, the Commission having been expressly author- 
ized by Congress to investigate and report on these matters and the 
article in the report is based upon hearings held by the Commission 
which are summarized in the report and the full stenographic tran- 
scripts which are available to the Congress. 

Senator Carrouty. If I am not mistaken, Dean Griswold, this re- 

rt has been considered and is in the Congressional Record—I be- 

ieve that. is correct, or at least a summary of the report has been 


printed if the report itself was not. se 
Dean Griswotp. I would be sorry if it had been, because this is a 


large volume. 
Senator Ervin. May I interject to say that it has been printed and 


made available, | 

Senator Carrott. Thank you. Now, I believe in September there 
he oa made, and if they are not in the Congressional 

ecord—— 

Dean Grisworp. That report, that was about October 1961 and this 
is the report that contains the findings and recommendations with 
rls to voting. ; 

enator CarrotL. What I wanted to do, Mr. Chairman, is merely 
for the record ask that we take some sort of legislative notice of what 
was in that Commission’s report so that we will have facts upon 
which to predicate our findings. 

Dean Griswoip. Yes, Senator, and we have, also, findings made in 
a substantial number of reported judicial decisions which also sup- 
port these findings. 

Senator Carroti. And if there are any other statistival data that 
the Commission wants to send up which would be helpful in debating 
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this legislation when it comes before the Congress, I know it will be 
uppreciated. I think that you have pointed out very clearly on pa 

3 of your testimony that if these findings were substantiated it would 
be the basis for questioning the propriety and validity of the proposed 
legislation, and that is why I have devoted these few questions to this 


matter. 

Dean Grisworp. Well, I think that since the findings are thoroughly 
substantiated by the report of the Commission and the hearings upon 
which that. report. is based—— ; 

Senator Carrotv. It seems to me that in view of Senator Keating's 
inquiry as to how many people are being discriminated against, that if 
there is additional information that the committee could have, it would 
be beneficial for the record. 

Dean Griswotp. It certainly would be, but I know of no informa- 
tion that the Commission has which would lead you to make a state- 
ment such as to say, specifically, that there are 1,752,289 people who 
have been deprived. But the evidence is clear that a very large num- 
ber have been systematically deprived. But I cannot tell you, and I 
don’t think the Commission can tell you, how many. 

Senator Carroti. One further question along this line—to refresh 
my memory—for as Senator Keating has indicated, we have so man 
bills and matters under consideration now, that we have to refres 
our memories as we go along. 

Section 4 of the Keating bill, How would that right be enforced 
and how would it differ from the enforcement provisions today? 
What is the difference? 

Dean Griswotp. Well, section 4 of the Keating bill is an amendment 
of section 2004 of the Revised Statutes which is title 42, section 1971, 
of the United States Code and it amends subsection (b) of that section. 

Now, I do not have the Revised Statutes before me, but I am quite 
sure that other subsections in that area provide that whoever violates 
this shall commit a crime and if there 1s a violation the courts shall 
have jurisdiction to make appropriate orders to eliminate the viola- 
tion. I do not think that the enforcement needs to be in Senator Keat- 
ing’s bill because his provision here is an amendment to existing law 
which has sanction provisions in it. 

Senator Carrot. Well, I was under the impression that today, if 
there is on the putt of an individual a violation—that is, if his rights 
were being violated, he has access to the Federal courts to give him 
protection, 

Dean Grisworp. Yes, except the legislation as it now stands, as I 
understand it, does not refer specifically to the vote as would be the 
case if Senator Keating’s amendment were to be adopted. It applies 
to civil rights, generally. I think that would include the right to vote, 
but this paricaley provision would make it explicit, that action or 
inaction leading to denial of the right to vote came within the pro- 
visions of the existing Federal statute. . 

Senator Carrot. So it is, in effect, a clarification ? 

Dean Grisworp. It is a clarification, but one which I think experi- 
ence shows would be very helpful. 

Senator Carrot. Another question, and this is one coming from 
certain Members of Congress who say—well, for example, in my own 
State of Colorado we have no literacy test. Would the passage of this 


bill now create one for it ? 
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Dean Griswotp. Certainly not. — . 
Senator Carronu. That was my impression, Colorado or other States 


which have no literacy tests would not be affected at all? 

Dean Griswoip. Not the slightest ; not the slightest. 

Senator Carro.u. It would have effect only in those States that 
have literacy tests. A literncy test hns been called a “qualification,” 
but there seems to be considerable argument as to whether it constitutes 
a qualification. 

Jean Griswoip. Well, I would call it not a qualification to vote but 
a qualification on a State’s right to eliminate the right to vote which, 
as experience shows, has been habitually used in a discriminatory 
manner. 

Senator Carroii. We come to another question that has been raised. 
It has been raised in the House. This question has been asked: Are 
we not now forcing our standards upon the States when we impose 
this qualification on the States? Attorney General Kennedy, I believe 
on page 48 of the hearings, which are not yet printed, said that under 
article 1, section 2, the States have the rights to fix the qualifications for 


voting. And then hesays: 


We— 
we, referring to his Department, I suppose— 
are not infringing on that area or on that right; what we are doing is estab- 
lishing a test for those qualifications which is quite different. We are not estab- 
lishing qualifications, not attempting to establish the qualifications. 

However, as such literacy test when applied in certain areas of the 
country have been used to prevent people because of their color from 
voting for this reason Justice has asked that when literacy is to be 
used as a qualification for voting, the standard to be used shall be the 
completion of the sixth grade in school. 

So, when he says, “We are not establishing the qualifications,” it 
seems to me that remark or comment is not: too clear. 

Dean Griswotp. I would come to the same conclusion but. 
with all due respect, I would put it differently. I would say that 
the States still retain the power to fix the qualifications for voting 
under article I, section 2, but that their power is subject to the limita- 
tions now contained in the 14th and 15th amendments and those 
amendments include powers in Congress to make them effective and 
Congress can pass legislation such as this in order to effectuate the 
requirements of the 14th and 15th amendments which are a qualifica- 
tion on the power of the States to set standards for voting. 

Senator Carroty. Well, I am glad to have the question clarified 
because it has created considerable confusion in the other body, where 
it was felt by some that we were attempting arbitrarily, in the Con- 
gress, to set a qualification. 

Dean Grisworp. I do not interpret this as an effort by Congress to 
set qualifications for voting. I interpret it as an effort by Congress to 
say to the States, “When you set the qualifications for voting you 
cannot set discriminatory standards and you cannot set qualifications 
which, although on their face, are not. discriminatory, will in fact and 
in use be used in a discriminatory way.” 

Senator Carrot. Just one mgre question. Isn’t it true, however, 
that most—and I am not an expert in this field, by any means—but 
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isn’t it true that most of the decisions of the courts have been to 
strike down the discriminatory nuaiitieations( I am thinking of 
such qualifications as the grandfather—— 

Dean Griswo.p. Oh, yes. 

Senator Carrot. Have we in any other time in American history 
sought to exercise the power of Congress appropriately under the 
14th and 15 amendments? 

Dean Grisworp. I think that it occurred in the Civil Rights Acts 
of 1869 and 1870 where an effort was made to exercise the power under 
the 14th and 15th amendments which the court. later held went too 
far because it applied to individual action as well as State action. I 
ee that the Civil Rights Acts of 1957 and of 1960, are exercises 
of the power by Congress among other things to act under the 14th 
and 15th amendments, 

Senator Carrotn. And I think that is fairly important. Congress 
has exercised its powers under these amendments, Exercise that—— 

Dean Griswotp. Oh, yes. 

Senator Carroti. And Congress has done it before. 

Dean Griswotp. Congress has done it many times, in my own view, 
not often enough, and that is one of the places that I would like to 
see the Congress exercise the power which in my judgment it un- 
doubtedly has. 

Senator Carrout. I thank you very much, sir, you have been very 
helpful to me and I apologize for not having been here this morning. 
But I will read over your testimony and I have your brief and I will 
read the questions submitted to you this morning, and I thank you 
very much for coming down to help us. 

n Griswotp. Thank you, Senator. 

Senator Ervin. Since our distinguished colleague has referred to 
Colorado, as a matter of fact, this bill would affect Colorado. It 
would abolish that provision or that qualification that insane persons 
could not vote: it would allow insane persons who have a sixth-grade 
education to vote. 

Dean Grisworp. Yes, I agreed with you this morning, Senator, and 
I agreed and I think that. some provision should be made here to take 
care of certain special problems like that. 

Senator Ervin, And also it would prohibit any State that now has 
no literacy .test from trying to establish a literacy test inconsistent 
with this bill? 

Dean Grisworp. The only way it would be inconsistent would be 
that if they denied the vote on the ground of literacy to a person who 
had a sixth-grade education. Anything else, the States could do. 

Senator Ervin. Well, I will put another question. I want to ask 
you what percentage of the enrollment in the Harvard Law School 
Ig nonwhite? 

Dean Grisworp. Senator, not. as many as we would like to have. I 
would guess that it is about 3 percent—no, it is not, it is not nearly 
as much as that, it is not much more than 114 or 2 percent. 

Senator Ervin. And the Harvard Law School is a national law 
school, which draws its student from all over the country ? 

Dean Griswotp. That is right. 

Senator Ervin. And the nonwhite population of this country is 
about 10 percent. I think that you will agree with me that if the 
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Harvard Law School has less than 3 percent nonwhite enrollment, that 
would not justify the inference that the Harvard Law School has dis- 
criminated against people on account of race or color? 

Dean Griswo.p. No, I don’t think so, Senator. There are other 
factors. There is the matter of entrance requirements and there are 
economic problems that affect the number that can come to Harvard 


and—— 
Senator Ervin. Well, in any case, wherever we seek to draw infer- 


ences from figures, do we not find there are usually or nearly always 
other factors than just the mere figures that we have to take account 


of ? 

Dean Griswoxp. Senator, any situation involving figures has to be 
approached intelligently. That does not mean that the figures should 
not be utilized. They have to be used intelligently, of course. 

Senator Ervin. I certainly appreciate very much, Dean, your com- 
ing here, and your extreme patience and your complete willingness to 
answer all the questions that were put to you. We thank you for that 
and we hope you have time to catch that plane. 

Dean Griswotp. Thank you, Senator. I am very grateful to all of 


you. : 
(The staff memorandum submitted by Dean Griswold follows :) 


U.S. ComMMIssion oN Civin Ricuts 


STaAFF MEMORANDUM, MARCH 1962 


Subject: Constitutionality of Legislation on the Subject of Literacy as a Re- 
quirement for Voting 

In its 1962 Report on Voting the Commission on Civil Rights unanimously 
recommended legislation to provide: “That Congress enact legislation providing 
that in all elections in which, under State law, a “literacy” test, an “understand- 
ing” or “interpretation” test, or an “educational” test is administered to deter- 
mine the qualifications of electors, it shall be sufficient for qualification that the 
elector have completed at least six grades of formal education.” 

Legislation related to the Commission’s recommendation is now before the Con- 
gress. There is ample support in the Constitution for legislation to correct the 
kinds of abuses to which literacy requirements for voting have been put. For 
the sake of convenience, relevant constitutional issues are discussed with refer- 
ence to S. 2750, the Mansfield-Dirksen bill. 


A. SUBSTANCE OF THE BILL 


Section 2 of the bill defines a “deprivation of the right to vote” to include: 
“(1) the application to any person of standards or procedures more stringent 
than are applied to others similarly situated and (2) the denial to any person 
otherwise qualified by law of the right to vote on account of his performance 
in any examination, whether for literacy or otherwise, if such other person has 
not been adjudged incompetent and has completed the sixth primary grade of 
any public school or accredited private school in any State or territory, the 
District of Columbia, or the Commonwealth of Puerto Rico.” 

In a sense the proposal does not establish qualifications of electors; it merely 
treats as a deprivation of the right to vote in Federal elections the refusal to 
qualify any person on the basis of any test, provided he has completed the sixth 
grade. Narrowly viewed, the provision tells the States that a sixth-grade educa- 
tion qualifies an elector of Federal: officers regardless of “any examination, 
whether for literacy or otherwise,” which may be imposed by the States’ voter 
qualification laws.’ - | | | 


1The following States provide for literacy as a qqualification for voting: Alabama, 


Alaska, Arizona, California, Connecticut, Delaware. Stor » Hawali, Louisiana, Maine, 
nseacusetts, Misalasipp!, "New ngetl f re, New York, ee North Carolina, South 


Massa Pa 
Carolina, irginia, Washington, and yoming. 


’ 
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B, THE POWER OF THE STATES TO PROVIDE FOR THE QUALIFICATION OF ELECTORS FOR 
REPRESENTATIVES AND SENATORS 


1. Article J, section 2 of the Constitution, provides: 

“The House of Representatives shall be composed of Members chosen every 
second Year by the People of the several States, and the Electors in each State 
shall have the Qualifications requisite for Electors of the most numerous Branch 


of the State Legislature.” 
2. The 17th amendment makes similar provision for the qualification of elec- 


tors for Senators. 

3. Also pertinent is the 10th amendment providing that powers not delegated 
to the United States by the States are reserved to the States or to the people. 

A series of cases illustrates the extent of the power of the States to provide 
for the qualification of electors. In Minor v. Happersett (88 U.S. (21 Wall.) 
162 (1874) ), the Court upheld a provision of the Missouri constitution limiting 
the suffrage to males. The power of a State to impose a literacy test requiring 
the prospective voter to read or interpret any section of the Constitution was 
upheld in Williams v. Mississippi (170 U.S. 218 (1898)). Similarly, the Court 
validated a provision of the Maryland constitution which required new residents 
to declare their intention to be a citizen before registering to vote, Pope v. 
Williams (193 U.S. 621 (1904)). The Court approved the constitutionality of 
the poll tax as a prerequisite to registering to vote, Breedlove v. Suttles (302 
U.S. 277 (1937) ). In a recent case the Court upheld the literacy test imposed 
by the State of North Carolina, Lassiter v. Northampton County Bd. of Elec- 
tions (360 U.S. 45 (1959) ). 

Article I, section 2, is not, however, authority for the States to enact voter 
qualifications for State electors—that right existed prior to and independent of 
the Constitution. In a sense, article I, section 2, is not a grant of power to the 
States at all, for the Constitution, particularly article I, concerns the delegation 
of powers from the States and the people to the Federal Government. Nor does 
article I, section 2, grant a power to the States in any degree superior to or 
different from powers reserved to the States by the 10th amendment. This is 
clear from the Supreme Court’s characterization of article I, section 2, and 
from its description by persons who attended the Constitutional Convention. 

The Court considered article I, section 2, in Ex Parte Yarbrough (110 U.S. 651 
(1884) ), where the power of Congress to enact laws to protect the right to vote 
in Federal elections was in issue: 

“The States, in prescribing the qualifications of voters for the most numerous 
branch of their own legislatures, do not do this with reference to the election for 
Members of Congress. Nor can they prescribe the qualification for voters for 
those eo nomine. They define who are to vote for the popular branch of their 
own legislature, and the Constitution of the United States says the same persons 
shall vote for Members of Congress in that State.” (Ea Parte Yarbrough, supra, 


663.) 
Turning to the 15th amendment to illustrate the nature of article I, section 2, 


the Court stated : 

“The 15th amendment of the Constitution, by its limitation on the power of 
the States in the exercise of their right to prescribe the qualifications of voters 
in their own elections, and by its limitation of the power of the United States over 
that subject, clearly shows that the right of suffrage was considered to be of 
supreme importance to the National Government, and was not intended to be 
a a the exclusive control of the States.” (Supra, 664.) (£mphasis 
a > F - 

Referring again to the right of the States under article I, section 2, the Court 
in Lassiter v. Northampton County Bd. of Elections (860 U.S. 45, 51 (1959) ), 
pointed out: 

“* * * while the right of suffrage is established and guaranteed by the Con- 
stitution (citations omitted] it is subject to the imposition of State standards 
which are not discriminatory and which do not contravene any restriction that 
Congress acting pursuant to its constitutional powers, has imposed.” 

James Madison explained : 

“The definition of the right of suffrage is very justly regarded as a fundamental 
article.of republican government. It was incumbent on the Convention, there- 
fore, to define and establish this right in this Constitution. To have left it open 
for the occasional regulation of the Congress would have been improper for 
the reason just mentioned. To have submitted it to the legislative discretion 
of the States would have been improper for the same reason; and for the addi- 


, 
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tional reason that it would have rendered tuo dependent on the State govern- 
ments that branch of the Federal Government which ought to be dependent on the 
people alone.” (The Federalist Papers, Mentor Ed.. pp. 325-326.) 

Viewed from the standpoint of the Federal Government, article I, section 2, 
serves to identify the class of persons who shall elect Federal officers; it inecor- 
porates by reference those qualified under the laws of the States. Viewed from 
the standpoint of the States, article I, section 2, is a limitation on the power 
of the Federal Government to create a different electorate from that created by 
the States. Properly speaking, then article I, section 2, does not concern a 
grant of power either to the Federal Government or to the States. The only 
power involved is the power of the Federal Government to protect its elections 
This power of protection is implied from the existence of Federal elections, the 
subject of article I, section 2. The same considerations apply to the identical 
language in the 17th amendment. In this connection the Court has said: 

“If this government is anything more than a mere aggregation of delegated 
agents of other States and governments, each of which is superior to the general 
government, it must have the power to protect the elections on which its ex- 
istence depends, from violence and corruption.” (He Parte Yarbrough, 110 U.S. 
651, 658 (1884).) 

(See also, Wiley v. Sinkler, 179 U.S. 58 (1908) ; Swafford v. Templeton, 185 U.S. 
487 (1902) ; United States v. Classic, 813, U.S. 290 (1941)). The power to pro- 
tect the right thus secured is not limited to State action but extends to the acts of 
private individuals. 

Yarborough concerned private persons who intimidated a Negro from voting 
at an election for a Member of Congress. The criminal statute’s application to 
private persons was therefore beyond the scope of the 14th and 16th amend- 
ments, which reach only State action. The power of Congress to protect Federal 
elections, even from racial discrimination, exists under article I, section 2, and 
appears to be independent of authority to do so under the amendments. 


C. CONSTITUTIONAL LIMITATIONS ON THE POWER OF STATES TO PRESCRIBE VOTER 
QUALIFICATIONS 


- The Constitution contains other important limitations on the power of the 
States.to enact voter qualification laws. These take the form of powers granted 
to the Federal Government and limitations imposed upon the States. 

1. Article I, section 2, has been dealt with above. 

2. Article I, section 4, provides: “The Times, Places and Manner of holding 
Elections for Senators and Representatives, shall be prescribed in each State by 
the Legislature thereof; but the Congress may at any time by Law make or alter 
such Regulations, except as to the Places of chusing Senators.” 

The Constitution distinguishes between “qualifications” mentioned in article 
I, section 2, and the “Times, Places and Manner of holding Elections” referred 
to in article I, section 4. No case has settled the issue of whether there may 
not be some qualifications which might also be subject to regulation by the 
Federal Government as affecting the times, places, and manner of holding 
elections, 

3. The 14th amendment is a further limitation upon the States, and section 5 
gives the Congress the power to enact legislation appropriate for its enforcement. 

4. The 15th amendment is a limitation upon the United States and the States. 
It provides: 

“Section 1. The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account of race, color, 
or previous condition of servitude.” 

Section 2 empowers Congress to enforce its provisions by appropriate 


legislation. 
3. The 19th amendment imposes a further Imitation upon both the Federal 


und State Governments: 

“The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of sex.” 

Section 2 empowers Congress to enforce its provisions with appropriate 
legislation. 

6. Two other provisions of the Constitution are relevant, the supremacy 
clause, article VI, clause 2, providing that the Constitution and laws shall be 
“the supreme law of the land,” and the necessary and proper clause, article I, 
section 8, clause 18, enpowering Congress “To make all Laws which shall be 
necessary and proper for carrying into Execution the foregoing Powers, * * *” 


‘ 
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D. THE BILL’S FINDINGS AND REFERENCES TU CONSTITUTIONAL POWERS 


Section 1 of the bill lays a factual and legal predicate for the proposition that 
what follows in section 2 of the bill is designed as appropriate legislation. The 
most important of these facts are the fullowing according to their designations in 
the text of the bill: 

Sec. 1(c). “Congress further finds that many persons have been subjected 
to arbitrary and unreasunable voting restrictions on account of their race or 
color; that Hteracy tests and other performance examinations have been used 
extensively to effect arbitrary and unreasonable denials of the right to vote; 
and that existing statutes are inadequate to assure that all qualified persons 
shall enjoy the right to vote.” 

Seo. 1(d). “Congress further finds that education in the United States is such 
that persons who have completed six primary grades in public school or ac- 
- eredited private school cannot reasonably be dented the franchise on grounds 

of illiteracy or lack of ‘sufficient education or intelligence to exercise the pre- 
rogatives of citizenship.” 

Sec. 1(e). “Congress further finds that large numbers of American citizens 
who are also citizens of the several States are deprived of the right to vote by 
virtue of their birth and education in a part of the United States in which the 
Spanish language is commonly used; that these citizens are well qualified to 
exercise the franchise; that such information as is necessury for the intelligent 
exercise of the franchise is available through Spanish-language news sources; 
that lack of proficiency in the English language provides no reasonable basis 
for excluding these citizens from participating in the democratic process.” 

Section 1(f) invokes Article I, section 4 of the Constitution, section 2 of the 
15th amendment and the “power to protect the integrity of the Federal electoral 
process,” 

It is not clear how any provision of the bill fairly relates to regulation of 
the times, places, and manner of holding elections authorized by article I, section 
4+. However, as will be pointed out below, it is arguable that clause (1), section 
2 of the bill relates to the “manner” of holding elections. United States v. 
Classic, 313 U.S. 299 (1941). The power of Congress to enact legislation to 
protect Federal elections, article I, section 2, and the powers to enact laws 
uppropriate to the enforcement of the 14th and 15th amendments are clearly 
relevant, however. 

Article I, section 2, has already been referred to. The scope of the 15th amend- 
ment is indicated by cases involving State as well as national legislation, In 
the cases of Guinn v. United States, 238 U.S. 347 (1915), and Lane v. Wilson, 307 
U.S. 268 (1939), the Court struck down Oklahoma grandfather clauses. Re- 
ferring to the scope of the 15th amendment the Court stated in the Lane case: 

“The reach of the 15th amendment against contrivances by a State to thwart 
equality in the enjoyment of the right to vote by citizens of the United States 
regardless of race or color, has been amply expounded by prior decisions [cita- 
tions omitted). The amendment nullifies sophisticated as well as simple-minded 
modes of discrimination. It hits onerous procedural requirements which ef- 
fectively handicap exercise of the franchise by the colored race although the ab- 
stract right to vote may remain unrestricted as to race.” Lane v. Wilson, supra, 
275. 
The Court upheld the Civil Rights Act of 1957 as appropriate legislation for 
carrying out the purpose of the 15th amendment, Hannah v. Larche, 363 U.S. 
420 (1960). In still another recent case the Court interposed the 15th amend- 
ment between citizens and the power of the State to draw political boundaries 
under circumstances indicating a purpose to disfranchise voters on the ground 
of race or color, Gomillion v. Lightfoot, 364 U.S. 339 (1960). In Davis v. Schnell, 
386 U.S. 933, affirming 81 F. Supp. 872, the Court overturned a provision of State 
law requiring a citizen to “understand and explain” any article of the Constitu- 
tion. The Court found that the purpose of the law was to discriminate and 
that the administration of the law was in fact discriminatory and therefore 
within the effective range of the 15th amendment. 


FE. THE NECESSARY AND PROPER CLAUSE 


It is reasonable to conclude that the States’ right to prescribe voter quall- 
fications cannot be exercised in any area defined by the limitations of the 14th 
and 15th amendments. Difficulty arises from the fact that in many of the States 
whose voter qualification laws will be affected by the bill, there has been no 
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discrimination. The power of Congress to enact legislation pursuant to a 
granted power regardless of the fact that such legislation affects objects and 
persons outside the scope of direct Federal control supports the power of Con- 
are to strike at discrimination despite its effect upon nondiscriminatory State 
aws, 

“Let the end be legitimate, let it be within the scope of the Constitution, and 
all means which are appropriate, which are plainly adapted to that end, which 
are not prohibited, but consist with the letter and spirit of the Constitution, are 
constitutional.” AfcCulloch vy. Maryland, 17 U.S. (4 Wheat.) 3816, 421 (1819). 

In the case of United States vy. Darby, 812 U.S. 100 (1941), the Court upheld 
the Fair Labor Standards Act and in so doing approved the control of a purely 
intrastate activity, manufacturing, as a necessary and proper regulation of inter- 
state commerce. 

In Guss y. Utah Labor Relations Board, 358 U.S. 1 (1957), the Court ap- 
proved the displacement of all similar labor measures affecting interstate com- 
merce despite the fact that the NLRB declined to exercise its jurisdiction. In 
First Iowa Hydro-Electrio Cooperative v. Federal Power Commisston, 828 U.S. 152 
(1946), the Court upheld provisions of the Federal Power Act authorizing Fed- 
eral licenses to construct dams, even where the States forbade their construction. 
While some State dams would be harmless to the national interest, Congress 
found {it “necessary and proper” to take over the control of all damming of 
Strenms, “nffecting” interstate commerce, Likewise the Court approved the 
pet Practices Act, which employed the device of regulating campaign con- 
tributions, 

“If it can be seen that the means adopted are really calculated to attain the 
end, the degree of their necessity, the extent to which they conduce to the end, 
the closeness of the relationship between the means adopted, and the end to 
be attained, are matters for congressional determination alone.” Burroughs v. 
United States, 290 U.S. 584, 547 (1984). 

See also, Everards’ Preweries v. Day, 265 U.S. 545 (1924) ; Westfall v. United 
States, 274 U.S. 259 (1927) ; Ruppert v. Caffey, 251 U.S. 264 (1920). 


fF. SCOPE OF THE BILL AND THE EFFECT OF ITS LIMITATION TO FEDERAL ELECTIONS 
1, The Mansfield-Dirksen bill is an amendment to the Civil Rights Act of 1957. 
Subsection (b) of Title 42 U.S.C., section 1971, a part of the 1957 act, concerns 
threats, intimidation and coercion of persons for the purpose of interfering with 
their right to vote in Federal elections. Subsection (c) of the 1957 act author- 
izes the Attorney General to enjoin violations of both subsection (a), which 
extends to State and Federal elections, and subsection (b). 

Subsection (a) is based directly upon the 15th amendment; it concerns only 
denials of the right to vote on account of “race, color, or previous condition of 
servitude.” The 15th amendment, and therefore subsection (a) implementing it, 
cover State as well as Federal elections. The limitation of subsection (b) to 


Federal elections indicates that it is based on article I, section 2 or on Article 


I, section 4, both of which support the power of Congress to protect Federal elec- 
tions, Subsection (b) reaches private as well as State action, which is beyond 
the scope of the 14th and 15th amendments. James v. Bowman, 190 U.S, 127 
(1908) ; United States v. Reese, 92 U.S. 214 (1875). 

The Mansfield-Dirksen bill amends subsection (b) rather than subsection (a). 
Presumably the Hmitation of subsection (b) to Federal elections was dictated 
by a desire to reach violations in the form of economic reprisals, usually com- 
mitted by individuals and not by persons acting under color of State law. The 
limitation to Federal elections included in the Mansfield-Dirksen bill conforms 


- to the original scope of the statute. However, there are several reasons why 2 


euuacaaae} ue Federai elections appears unnecessary, even if subsection (b) is to 
amended. 

(a) If it is the intent of the bill to rely upon the power of Congress to protect 
Federal elections (art. I, sec. 2) and to regulate the times, places and manner of 
holding Federal elections (Art. I, sec. 4), it is not clear why the bill expressly 
invokes the 14th and 15th amendments. ‘ Congress has the power under article I 
to secure its elections against any kind of abuse. Ea parte Yarborough, 110 U.S. 
651 (1884) ; Be Parte Siebold, 100 U.S. 871 (1879) ; United States v. Classic, 313 
U.S. 209 (1941). But the fact findings and express reference in the bill to the 
amendments show an intention to invoke them. The fact that subsection (b) as 
amended by the bill will reach persons “whether acting under color of law or 
otherwise” does not mean that Congress is confined to its article [ powers. Sub- 


‘ 
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section (b) reaches private action in the form of economic reprisals. United 
States v. Beaty, 288 F. 2d 653 (6th Cir. 1961). As amended by the Dill, it will 
still reach private action. In addition it will reach State registration officials. 
The fact that the law as amended will reach both private and State action dues 
not mean that the law is not based upon the amendments or that it does not. ob- 
serve their limitation to State action. It only raises the question of what powers 
Congress has acted upon. 

It is clear that the bill is based not only upon the article I powers but also 
upon the amendments. The 15th amendment supports clause (2), section 2 of 
the bill, which strikes at discriminatory use of literacy and other tests, while 
the 14th amendment supports clause (1), section 2 of the bill, which guarantees 
equal protection in the matter of administering “standards and procedures.” 
The power of Congress to act is in each particular, clearly supported by the Con- 
stitution. The fact that different parts of the bill are based upon different powers 
under the Constitution does not, of course, limit the powers, unless there is some 
basis for assuming that power to do one thing will be used to accomplish another. 

The bill’s limitation to Federal elections is therefore not because the bill aims 
at private persons rather than persons acting under color of law. The limitation 
is not dictated by the amendments. The same powers in the Constitution sup- 
port appropriate legislation to cover State as well as Federal elections. 

(bv) Once the legal distinction between these different powers is understood, 
there is no reason to assume that the court will find that Congress has acted 
one the scope of one power rather than within the admitted range of the 
other. 

(c) No case can be imagined which would involve deprivation of the right to 
vote by reason of a literacy test which did not also involve the necessary State 
action. 

The Court has consistently found that voting is so integrally a Government 
function that the concept of State action is broad enough to include private 
persons not acting directly for the State. Nizon v. Condon, 286 U.S. 273 (1923), 
State executive committee of a political party; Smith v. Allwright, 321 U.S. 649 
(1044), a State party convention; United States v. Classic, 318 U.S. 228 (1941), 
a@ party primary; Terry v. Adams, 345 U.S. 461 (1953), a preprimary convention, 
and most recently United States v. McElveen, 177 F. Supp. 855 (B.D. LS. 1959), 
aoa sub. nomine United States v. Thomas, 362 U.S. 58 (1960), a citizens 
council. : 

(d) Finally, the Court has shown impatience with arguments based on this 
limitation of the Civil War amendments. The defendant registrars of voters 
in the recent case of United States v. Raines, 362 U.S. 17 (1960), had argued 
that the Civil Rights Act of 1957 was unconstitutional for the reason that sub- 
section (b) of the act reached private action. Kven though they were sued 
under subsection (a) of the act, they maintained that they could raise the issue 
of the scope of the law. To this the Court responded: 

“In the exercise of that jurisdiction, it [the Court] is bound by two rules, to 
which it has rigidly adhered: one, never to anticipate a question of constitu- 
tional law in advance of the necessity of deciding it; the other, never to formu- 
late a rule of constitutional law broader than is required by the precise facts 
to which it is to be applied.” United States v. Raines, supra, 21. 

2. Clause (1), section 2 of the bill, quoted above, broadens the basis upon 
which the Attorney General may proceed in voting cases. ‘The bulk of litigation 
pursuant to the Civil Rights Act of 1957 and 1960 involves discriminatory regis- 
tration procedures. These suits are based upon the power of the Attorney Gen- 
eral to file a civil suit to enjoin violations. of subsections (a) and (b) of title 
42, United States Code, section 1971. One of the difficulties with subsection (a) 
is that it imposes the burden of proving that the acts or practices complained of 
are based on race or color. Clause (1), section 2 of the bill will permit the At- 
torney General to enjoin the use of different standards for Negroes and white 
persons without the necessity of proving that the use of such standards is moti- 
vated by race. 

The use of different “standards or procedures” is not a voter qualification in 
the sense of article I, section 2, and therefore legislation to curb this kind of 
abuse is not in any sense controlled by the States. Discriminatory adminis- 
tration of voter qualification laws is within effective range of article I, section 
2 as well as article I, section 4. Ha Parte Stebold, 100 U.S. 371 (1870). . 

Direct support for clause (1), section 2 of the bill, however, flows from the 
equal protection clause of the 14th amendment under which Congress has the 
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_ power to enact appropriate legislation. The equal protection clause has been f— Co 
the basis for judicial action to curb discriminatory administration of other- | wh 
wise constitutional laws. Yiek Wo v. Hopkina, 118 U.S. 256 (1886); Davis v. | gro 
Schnell, 386 U.S. 033, affirming 81 F, Supp. 872 (1949). pr 

3. Section 1(e) of the bill finds that American citizens who have been edu- § adr 
cated in a part of the United States where the Spanish language is commonly é 
uxed are deprived of the right to vote by reason of their lack of proficiency in J to 
the English language and that “lack of proficiency in the English language pro- § of 
vides no reasonable basis for excluding these citizens from participating-in the (ar 
democratic process.” “ 

The bill therefore provides in clause (2), section 2, that it will be a deprivation | Put 
of the right to vote in Federal elections to deny any citizen the vote who has § in - 
completed the sixth grade of any public school “in any State or territory, the 
District of Columbia, or the Commonwealth of Puerto Rico.” This provision, _ 
it should be noted, does not limit the law to Spanish. lia’ 

The New York Court of Appeals on November 19, 1959, upheld the lower 
court’s ruling that a New York resident, a citizen of Puerto Rican birth, was | gp 
not deprived of his right to vote by reason of the refusal of the election officials * 
to permit him to take a voter registration literacy test in the Spanish language. 

“The inspectors of election contended in the court of appeals that distinction 
between literacy in English and literacy in another language was reasonable S 
and did not violate the 14th amendment, and that the requirement of literacy in mit 
English did not violate the 15th amendment because it made no distinction based 
on race or color. Order affirmed, without costs. All concur.” Camacho v. c 
Doe, 5 Race Rel. Law Rep. 778, 7 N.Y. 2d 762, 194 N.Y.S. 2d 33 (1959). Nad 

The bill’s factfindings in regard to the Puerto Ricans avoid reference to race e 
or color. This part of the bill therefore seems to rest upon the powers of the Con- | jg ¢ 
gress to enact laws pursuant to article I and the 14th amendment. At issue is the f : 
power of Congress so acting to substitute its judgment for that of the States in 0 
the matter of voter qualifications. This puts the issue in a unfavorable light, | SUA 
but is may be so argued. ser. 

The Supreme Court has stated: “We do not suggest that any standards which | fro 
a State desires to adopt may be required of voters. But there is wide scope I 
for exercise of its jurisdiction. Residence requirements, age, previous criminal 
record (citations omitted] are obvious examples indicating factors which a State the 
may take into consideration in determining the qualifications of voters. The | Me 
ability to read and write likewise has some relation to standards designed to | the 
promote intelligent use of the ballot. * * * Literacy and intelligence are obvi- ser” 
ously not synonymous, Illiterate people may be intelligent voters. * * * It was fe 
said last century in Massachusetts that a literacy test was designed to insure an T 
‘independent and intelligent’ exercise of the right of suffrage (citation omitted). | seco 
North Carolina agrees. We do not sit in judgment on the wisdom of that policy. | Stat 
We cannot say, however, that it ig not an allowable one measured by constitu- | Bra 
tional standards.” Lassiter v. Northampton County Bd. of Elections, 360 U.S. I 
$1, 51-53 (1959). (Emphasis added.) 2 

However, the bill does not zo so far as to outlaw literacy tests; it merely Con 
declares that a sixth grade education in any public school, including those of | the 
Puerto Rico, is a sufficient demonstration of literacy. Under the bill it would be the 
unreasonable and a denial of the right to vote to impose a higher standard. The b 
bill assures all Americans, whether educated in a State or territory, the District | DETS 
of Columbia, or the Commonwealth of Puerto Rico, of a minimum standard for for: 
voting purposes. Th 

Since English is now required in the elementary schools in Puerto Rico, Sachi 
the effect of the bill on New York residents from Puerto Rico will be minimal. shall 

Even if this part of the bill is regarded as an improper exercise of power ; 
under article I or the 14th amendment, the severability clause will save other T 
portions of the bill. ible 

Since Congress may clearly impose the standard of a sixth grade education S 
as a necessary and proper means of exercising its powers under article I and the | * eng 
amendments, it is possible that the extension of the standard to all Americans, | 18 0: 
including those of Puerto Rico, is but a part of the means adopted and therefore | autl 
without need of direct support in the Constitution. secti 

In conclusion, it appears beyond reasonable doubt that the Constitution sup- 
ports the power of Congress to act by any necessary and proper means (art. I, Th 
sec. 8, cl. 18) to secure Federal elections from any abuse, private or public, which | senta 
‘deprives. citizens of the right to vote (art. 1, sec. 2); that Congress may likewise pug 

eP 


regulate‘the times, places, and, manner of holding elections (art. I, sec. 4) ; that 


’ 
{ 


i 
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Congress may acting pursuant to the 15th amendment, legislate against abuses 


as been 

other- | which deprive citizens of the right to vote in State or Federal elections on the 
avis Vv. | grounds of race, color, or previous condition of servitude; and, under the equal 

protection clause of the 14th amendment, secure all elections from discriminator 

an edu- Ff administration of law. 
nmonly The authority of the States to prescribe the qualifications of electors must yield 
ancy in § to the exercise of these substantial powers. Finally, against generalized claims 
ge pro- § of interference with States rights, one further provision of the Constitution 
-in the — (art. VI, cl. 2) should be cited: 

“This Constitution, and the Laws of the United States which shall be made in 
vation [| Pursuance thereof * * * shall be the supreme Law of the Land * * * any Thing 
ho has § in the Constitution or Laws of any State to the Contrary notwithstanding.” 
Pare Mr. Creecn. Mr. Chairman, the next witness is the Honorable Wil- 

; liam Old, judge of the 37th Judicial Circuit of the State of Virginia. 

ower 

a STATEMENT OF HON. WILLIAM OLD, JUDGE OF THE 37TH JUDICIAL 
nage. CIRCUIT OF THE COMMONWEALTH OF VIRGINIA 

inction 

‘onable Senator Ervin. Judge, we are delighted to welcome you to the com- 
pie mittee, and we appreciate very much your coming here. 

che ¥. Judge Ovp. Thank you, Senator. Shall I read my statement ? 

Senator Ervin, Yes. 

70 ace Judge Oip. The issue posed in Senate bill 2750 and Senate bill 480 
1¢ Con- | is of fundamental importance in government under the Constitution 
ates in | Of the United States. The question is whether Congress can, pur- 
» light, | Suant to any delegation of power contained in the Constitution, pre- 
scribe the literacy or intelligence qualifications for the exercise of the 
which | franchise. Or is this a matter for the States to determine? 
‘iminat |. In the original Constitution the only officials of the Government of 
“State | the United States who were to be elected by popular vote were the 
The | Members of the House of Representatives. The electors or voters for 
ned to | the Members of the House of Representatives were explicitly pre- 
‘tev. | scribed by article I, section 2, paragraph 1, as follows: 
It was y ’ , paragrapn 1, as rollows: 
ure an The House of Representatives shall be composed of Members chosen every 
itted). | second Year by the People of the several States, and the Electors in each 
solicy. | State shall have the Qualifications requisite for Electors of the most numerous 
nstitu- | Branch of the State Legislature. 
ve I doubt whether anyone would ever hold that the framers of the 
merely | Constitution had the slightest intention to vest in the Government of 
ose of | the United States any control whatsoever over the qualifications of 
uld be | the voters who should be designated by State law to choose the Mem- 
istrict | bers of the House of Representatives. Article I, section 3(1) provided 
‘d for | for the choice of Senators: 

Rico The Senate of the United States shall be composed of two senators from 
ial, ’ 7] each State, chosen by the Legislature thereof, for six Years; and each Senator 
power shall have one Vote. 

other | That original requirement for the election of Senators is not suscept- 
sation | le to any interpretation which could make the electors of the two 
nd the | Senators of a State other than the members of the legislature. This 
‘icans, | 18 of importance because S. 2750, by section (f) thereof, bases the 
‘efore | authority of Con to make the enactment in part upon article I, 

sag section 4, of the Constitution. This provision reads as follows: 
art. I, The Times, Places and Manner of holding Blections fur Senators and Repre- 
which | sentatives, shall be prescribed in each State by the Legislature thereof; but the 
cewise | Congress may at any time by Law make or alter such Regulations, except as to 


the Places of chusing Senators. 
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The contention that article I, section 4, has any efficacy whatever in 
empowering Congress to determine who should be qualified to vote 
for Senators or representatives cannot be sustained. Certainly Con- 
gress could not “at any time by law make or alter” the explicit require- 
ment that the two Senators of a State be chosen by the legisleture 
thereof. Congress, having no power io determine who should con- 
stitute a State legislature, could make no law affecting the persons 
qualified to choose the Senators of a State. Since the provision is 
armies equally to Senators and Representatives, it can have no 
efficacy regarding the electors or voters for Representatives, who are 
explicitly designated to be those having the “qualifications requisite 
for electors of the most numerous branch of the State legislature.” 

The words, “The times, places and manner of holding elections for 
Senators and representatives” simply have no reference to the qualifi- 
cations of voters, and the provisions regarding Congress simply em- 
powers it to estabilsh a uniformity among the several States as to 
times, places and manner. 

The Constitution has no requirement as to how a State shall ap- 
point its electors for President or Vice President. Article II, section 
2(1), is the only provision in the Constitution, or any amendment 
thereto, which relates to the appointment of electors for President or 
Vice President, and that explicit provision reads as follows: 

Each State shall appoint, in such manner as the legislature thereof may direct, 
a number of electors, equal to the whole number of Senators and Represcnta- 
tives to which the State may be entitled in the Congress, but no Senatcr or 
Representative, or person holding an office of trust or profit under the United 
States, shall be appointed an elector. 

It is to be noted here that the 12th amendment does not have any 
reference to the appointment of such electors. Thus, the above-quoted 

rovision exists now in the same language that came from the Phila- 
delphia Convention of 1787. Plainly, a State does not have to choose 
its electors by popular vote, insofar as the Federal Government is con- 
cerned, but, unless inhibited by some provision of the State constitu- 
tion, the State legislature may appoint the electors of its State. Of 
course the legislature is prohibited from epponee a “Senator or 
Representative, or person holding an office of trust or profit under the 
United States.” 

It is apparent that the original scheme of the Constitution, and the 
intention of the framers of the Constitution, was that the Government 
of the United States should have no power to interfere with the 
process of the franchise either with respect to State officials, legisla- 
tive, executive or judicial, or with respect to Senators and Representa- 
tives or rding the appointment of electors for President or Vice 
President. The bills here under consideration do not seem to pred- 
icate an assumption of power by Congress on the original Const itu- 
tion, except that S, 2750 does refer to article I, section 4, as constitut- 
ing such a grant of power. S. 2750 also predicates the assumption of 
congressional power on section 5 of the 14th amendment and on sec- 
tion 2 of the 15th amendment. S. 480 asserts that the enactment is— 
necessary to make effective the guarantees of the Constitution, particularly those 
. contained in the 14th and 15th amendments. | 
__ Fourteenth amendment: It spems quite clear that the framers of 
- the 14th amendment did not consider that the provisions of section 1 
of the amendment in any way involved the qualification of voters. 


_ 
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The language of section 2 is inconsistent with the hypothesis that the 
provisions of section 1 in any way interfered with the plenary powers 
of the State to fix the qualifications of voters. While section 2 sought 
to discourage any State practice which would deny the right to vote 
to a large and ascertainable body of voters — Sache ' the colored 
race) reduniing representation in Congress, it did not forbid such prac- 
tice. In fact, the 14th amendment and the Reconstruction legisla- 
tion was not designed to enlarge the right of franchise, but was de- 
signed to confine the nen of franchise to the Negroes, carpetbaggers 
and scalawags, and to deny the right to vote to white people because 
they had served and supported the Confederate States of America. 
Senator Ervin. Judge, may I interrupt here to ask you a few 


questions? 


Judge Oxp. Yes, sir. oa 
Senator Ervin. And to refer you to some citations of cases before 


the Supreme Court, one being the case reported in 146 U.S., page 1, 
and the case against the Northampton County Board of Elections 
referring to the 14th amendment, holding that the right of a person 
to vote was a right to vote as established by the laws of the State. 
Judge Ox. I think that is unquestionably clear and I think it is 
unquestionably clear that the contemporaneous construction of the 
14th amendment at that time had no relationship to the—as a matter 
of fact, they did not attempt to support the governments of the States, 
of the reconstructed States or the succession States to quality, they 
cume down with arms and took over the governments of the States, 
that is exactly what they did, and it is difficult for me to see how the 
14th amendment can be construed to be an amendment which sought 
to enlarge the right of a franchise, it sought to restrict the right of 
franchise by aaa bear all white people, all pene who had taken 
ay in or supported the Confederate States and under this program, 
obert E. Lee was disenfranchised. Now, that kind of an action that 
would disenfranchise a noble character like Robert E. Lee certainly 
is not designed to enlarge the right to the people to vote——— 
Senator Ervin. If I remember correctly, he remained disenfran- 
chised to his death. 
Judge Oxp. Yes, he remained disenfranchised to his death, and I 
heard some years ago there was some movement to posthumously re- 
franchise Robert E. Lee—I think they’d better leave Robert E. Lee 


alone. 
Senator Ervin. Thank you. Will you proceed with your state- 


ment? 
Judge Otp. Under this program Robert E. Lee was disenfranchised. 
Section 5 of the 14th amendment reads: 

The Congress shall have power, by appropriate legislation, to enforce the 
provisions of this article. 

Of course, that section cannot properly be construed to vest any 
power in Congress not provided for in the preceding four sections 
of the 14th amendment. This amendment was proposed by Congress, 
without representation from the Southern States on June 13, 1866, 
and was declared ratified by Secretary of State Seward, in a rather 
indefinite proclamation, on July 21, 1868. The Congress which con- 
vened in December 1868, certainly did not consider the 14th amend- 
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ment. to be effective in the field of voting rights, otherwise that ses- 
sion of Congress would not have proposed the 15th amendment for 
ratification on February 26, 1869. This amendment was declared to 
be ratified on February 17, 1870, and reads as follows: 

Section 1. The right of citizens of the United States to vote shall not be dented 
or abridged by the United States or by any State on account of race, color, or 


previous condition of servitude. 
Section 2. The Congress shall have power to enforce this article by appro- 


priate legislation. 

Under the 15th amendment any law made by Congress or by any 
State denying or abridging the right of a persen to vote on account 
of race would be unconstitutional and void. It has nothing to do with 
literacy tests or other qualifications for the exercise of the voting 
privilege. 

And I would like to say here that if the making of a literacy test 
is not a qualification or the setting of a qualification as the learned dean 
indicated just a while ago, what. in the world could it be? Suppose 
that they should—if you disqualified anybody from voting regardless 
of what. his intelligence is, that is a denial, that has a race connotation, 
it is that, and it seems to me it is entirely wrong—— 

Senator Ervin. It goes more to the mental qualifications than to 
the educational qualification, but there is no relationship to—— 

Judge Ouv. To race. 

Senator Ervin. A denial to vote on the basis of race or color or 
previous condition of servitude. 

Judge Otp. I think that is unquestionably true. 

Senator Ervin. And the Supreme Court of the United States has 
held, as you know, Judge, that the Congress has no right to adopt 
legislation with reference to the States except on the basis of the 15th 
amendment and that ir the case of the 15th amendment it is em- 
powered to do nothing beyond taking steps concerning discrimina- 
tion against the man on the basis of race. 

Judge Orn. In the case of a right of the State, not the individual. 

Senator Ervin. Yes. 

Judge Orv. The 17th amendment was proposed by Congress on May 
13, 1912, and was declared ratified on May 9, 1918, and contains the 
following provision : 

The Senate of the United States shall be composed of two Senators from 
each State, elected by the people thereof, for six years; and each Senator shall 
have one vote. The electors in each Staie shall have the qualifications requisite 
for electors of the most numerous branch of the State legislatures. 

The 17th amendment. was adopted more than 40 years after the re- 
construction amendments were forced into the Constitution. Yet, on 
the question of who should elect the Senators, the 1912 Congress used 
the same language which was used in the original Constitution in 
article I, section 2. So, with reference to both the Members of House 
of Representatives and of the Senate, the voters are those in each 


shall have the qualifications requisite for electors of the most numerous branch 
of the State legislature. 

The one thing that stands out in the Constitution and the amendments 
thereto is that the qualifications of voters in the respective States 
shall vary in accordance wih the varying conditions and circumstances 
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in the several States. The framers of the Constitution sought at all 
times to keep the cold, ey hand of rigid and coinpulsive con- 
formity, from the throats of the States. 

Ss. 2750 contains the following provision : 

(c) Congress further finds that many persons have been subjected to arbitrary 
and wnreasonable voting restrictions on account of their race or color; that 
literacy tests and other performance examinations have been used extensively to 
effect arbitrary and unreasonable denials of the right to vote; and that existing 
statutes are inadequate to assure that all qualified persons shail enjoy the right 
to vote. 

I doubt whether we will ever have utopia on this earth. These bills 
are directed at the Southern States. They are intended to give to the 
executive departments of the Federal Government color of right to 
descend upon the Southern States with thousands of Federal snoopers 
to stir up racial strife whenever the exigencies of political conflict re- 
quire that the South be lashed to appease the voters concentrated 
Harlems of the great northern cities. It well may be that in many 
aveas of the South qualified Negroes deliberately refrain from seek- 
ing to register in order to avoid pressure from the NAACP and 


the Federal snoopers. 

S. 2750 further provides: 

(b) No person, whether acting under color of law or otherwise, shall in- 
timidate, threaten, coerce., or attempt to intimidate, threaten, or coerce any 

other person for the purpose of interfering with the right of such person to 
vote or to vote as he may choose in any Federal election, or subject or attempt 
t ate any other person to the deprivation of the right to vote in any Federal 
elec ° 

Where in the Constitution can any one find language to base a con- 
tention that any such plenary power has been delegated to Congress? 
During the last decade Congress has remained the only bulwark 
against the destruction of the sovereign and reserved powers of the 
cates. During these years there have been members of both Houses 
of Congress who have advocated unconstitutional legislation in order 
to lash out against the South. The attempts of these extremists have 
been repudiated by Congress whenever full debate has disclosed their 
nefarious ends. 

It has been the Supreme Court and the Executive Department that 
have usurped the powers of Congress and of the sovereign States, 
in violation of the Constitution. As bad as the situation has been 
since May 17, 1954, how much worse it would have been had Congress 
joined with the Supreme Court and the Executive Department in 
the headlong purpose of those departments to destroy the States. 

I doubt whether any State will be able always to perform in a 

rfect way on this question of voting. Now, I can say many things, 
ut I don’t know, my experience is only in Virginia, but I think that 
we in Virginia, we probably have less corruption or anything dealing 

with votes than any State in the Union. 

I remember where certain precincts in Chicago, I think, where they 
had something like 24 voters registered and they voted 71. We did 
not have anything like that in Virginia. 

And I can see nothing in any of these attempts, no purpose on the 
art of Congress to attack those ng no purpose at all, but you 
et something happen in the South an tien you see the whole bunch 

of people jumping down the throats of the South, and I don’t know 
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how many peop’ feel about it, but I want to tell you and I will tell 
you, I think the time is coming when the southern people will be at 
the end of their patience about this. We have been pretty patient. 

Senator Carrott., Mr. Chairman, may I ask some questions? 

Judge Oxp. Yes, sir. 

Senator Carrotu. Judge, I noted your reference to “Utopia” in 
your statement. Now, this 15th amendment was approved almost 100 
years a 


go. 
Judge Op. 1870. 
Senator Carroty. And yet still we are looking for a solution—— 


Judge Oxp. Well, I hope that there will be a solution that would 
try to come to some kind of a harmony with the situation existing 
in the South but, as I see it, the solutions so far presented have been 
solutions of utter compulsion and an attempt to bring the South 
under the forces of the same kind of reconstruction, almost, well, 
almost as vicious as the original reconstruction and—— 

Senator Carroiy. Wouldn't you say, Judge, under the 15th amend- 
ment, that the purpose of that amendment was to stop racial dis- 
crimination, wouldn’t you say that was its purpose? 

Judge Op. I think so, and I also think—— 

Senator Carrouu. Its words are so clear. Section I of that article 
states that the rights of the citizens of the United States to vote shall 
not be denied or abridged by the United States or by any State on 
account of race, color, or id condition of servitude—— 

Judge Op. I have stated before that I think that if a State passed 
a law which abana a person from voting by such law on account 
of his race, [ think it would be undoubtedly void under the 15th 
amendment. 

Senator Carroty. You see, Judge, if the information that has come 
to us is correct—and here we have, for example, a statement by the 
Attorney General—that in the year 1959 there were 16 counties in 
which the Negroes were in a majority and where there was not one 
N. or registered to vote and—— 

udge Orn. And did he say whether they had asked to be 
registered ? 

Senator Carrouy. Well, I will come to that. 


Judge Oxp. All right. . 
Senator Carrot. And 49 other such counties where Negroes were a 


large percentage and where fewer than 5 percent of the eligible Negro 


citizens were red. aa 
Now, this is the sort of information which is coming in to us and 


I have in mind—— 
Judge Oup. But have they asked why? And did they ask to be 


stered # : 

Senator Carrott, And we had one case, and I will supply the title 
of it later, where there was a three-man Federal court in Louisiana and 
in that particular case there were 26,000 whites and 14,000 Negroes and 
the evidence brought before that court was that although Ne had 
tried not one was permitted to be registered in 30 years and-—— 

Judge Op. How many had tried! 

Senator Carroty. Well, the evidence before the court—— 


Judge Orv. Just how many had tried? 


4‘ 
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Senator Carrotu. Well, I don’t know whether it was one or two—— 

Juve Oxtp. And what were the qualifications of those that had 
trie 
Senator Carrotu. This is one of the instances that have been coming 
in to us, any way. 

Now, coming to the 15th amendment, section 2——— 

Judge Oxp. Yes. bees ray es 

Senator Carrot. If this evidence is right, and if this discrimina- 
tion is widespread, would Congress have the power to enforce this 
article by appropriate legislation to correct-—~ 

Judge Op. That is, to enforce the States? Enforce the States? 


Senator Carrot. To correct—— 
Judge Otp. Suppose individuals should restrict the vote, do you 


think then that—— 

Senator Carro.y. I didn’t quite hear you. Supposing what? 

Judge Orn. Supposing individuals should use some restrictive meas- 
ures, not the States? 

Senator Carroti. This happens in many States—but when the 
State itself sets up standards which it is alleged, if these findings are 
true, are used to keep hundreds or thousands of Americang from vot- 
ing because of race or color, then corrective action should not be con- 
sidered a punishment of the South but—— 

Judge Otp. It isa punishment on the South. 

Senator Carrot. I hope it is not. 

Judge Ox. It is, but it is true, and all of these legislations have 
their main purpose to get. at the South and—— 

Senator Carroti. You see, there are other areas. There are some 
areas in the West, for example, where there has been discrimination 
against the Spanish-Americans. 

Judge Orv. And against the Indians, I suppose. 

Senator Carro.tu. In my own State, for example, I suppose that we 
must have over 100,000 Spanish-American people and they are per- 
mitted to go in and vote just as anyone else. Now, we have had cases 
in the Supreme Court that came from other States that involved 
Spanish-American people. There are areas where these people cannot 
vote and—how can we get these people the vote—— 

Judge Oxp. I take issue with you, sir, you say how can we get them 
to vote, and I ask you, how can you get them to vote if they don’t 
want to vote? 


Senator Carrotu. Well-—— 
Judge Oxp. Well, suppose that they don’t want to register because 


if ey were to register then they would be hounded by representatives 
of all of the pressure groups like the NAACP and these Federal 
snoopers coming down and bothering them, and supposing that they 
would rather not be bothered, and has there been any effort on the part 
of those who are proposing this legislation te determine how much 


of that there is and—— 
Senator Carrott. Well, Judge, you cannot force anybody to vote. 


Judge Orn. I am que sure you cannot, 

Senator Carrot. But this is a way to make it at least possible for 
them to vote. We have many people in my State who do not vote, ' 
and they are not colored people, they are white people who don’t 
register for the vote. 
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Judge Orn. I think we all haye that. 

Senator Carrot. But the point is that they have the opportunity 
and there are no blocks to their rights to register. 

Judge Oty. Well, the trouble with all of this, and I think that this 
is correct, the press has blown this thing up terrifically—but I have 
vet to find any kind of detailed statement of how many people have 
been deprived of voting, just how many people have offered to register 
or tried to register anil bean refused. ; 

Senator Ervin. Judge, on this point, if I may interject to get it 
in the record, may I point out that our distinguished Senator from 
Colorado has corroborated what you have said, when he says that 
there are a lot of white people in Colorado who will not register and 
vote. You were just saying that a lot of the colored people down 
South do not want to vote; they are both on the same plane. 

Judge Otp. Senator, I feel awfull strongly about this, I feel very 
sorry for the colored le in the South. They are hounded by the 
aren oo by the Federal snoopers and by pressure groups like the 


Sir, I tell you, I have a great respect for the way in which the 
great majority of our col citizens have acted and—— 

Senator Carroiu. I want to state for the record and to just clarify 
it, I do not want our distinguished chairman to misinterpret my re- 
marks as a proof of what our able witness has stated. I am merely 
saying that this is true not only in my State of Colorado but every 
State in the Union, we do not ever get 100 percent of the voters, we 
do not get 100 percent registration of the adult voters at all. But 
my point is that in my State they have the opportunity to register and 
they have the OR por uy to vote. 

Judge Orv. Well, Senator, I will say that beyond any _perad- 
venture, they have the right to vote in the Commonwealth of Virginia 
as Tam sure that in the Senator’s great northern State they have 
an—— 

Senator Carrot. Well, I will take issue with you on the matter 
of the opportunity—as I was saying, we have this evidence that has 
been coming in to us. From the Civil Rights Commission’s a 
the testimony has shown that in certain areas there seems to be a 


pen of discrimination as to the people who had a vote. We have 
eard evidence of people who wanted to register, and who wanted to 


vote, but. who oe to this testimony, were denied the opportu- 
nity, They are being O register al 
vote, and I’ think that is wrong and I think that we should seek to 
correct it and-—— - | | | 

Judge Orv. Do you believe that there is any area in this count 
where if you made a determined effort to analyze certain individuals 
with reference to whether they can register and vote, that you would 
not find some that could not? — 

Senator Carrot. Well, I wonder but I suspect-——— 

Judge Ov. I am quite sure. 

Senator Cargo... You are sure, but I suspect that—— 

Judge Ot. Tamquitesure. SO a 

Senator Carrots. I also suspect that you woul not find the sort 
of evidence that comes in from—— | 


“* 
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enied the right to register and the right to. 
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Judge Oxp. I think this—of course, I have many very close and 
fine colored friends, many close and fine colored friends. And I 
have a situation, I had a situation which happened to me, in which 
a colored friend of mine whose wife was taken ill and he had to take 
her to the hospital. Now, he didn’t call up any attorney for the 
NAACP to come down with a Cadillac and carry her to the hospital. 
He asked me to carry her to the hospital, he knew I would do it in 
my Chevrolet. 

Senator Carroty. All I can say is that there are people who are 
under these conditions and denied the right to vote. I know that in 
my own State if only 100 people were denied the right to vote, why 
there would be sort of a political revolution. The perpie would not 
stand for it and the newspapers would take it up. To be specific, we 
have Spanish-American people there, and if these Spanish-Americans, 
even though they are in the SUDOMLY Sst Srey. Were es that. right, 
why our people would rise up iarins against any such effort to keep 
them from voting and—— _ ; . 

Judge Orv. Suppose theré was an institution existing in thie. city 
of New York that exerci precaire upon thé cdtered race, and they 


would be exercising théir pressure to be their way; without an 
regard for any considefation "as for what.is best fdr the country, 
.to 


and this institution gttempts that same policy in thw Commanwealth \ 
<aesoe : ' 
hen-way rather than what . 


of Virginia, trying to get the vote 
is best for the Conimonwealth of Virgipia;.would, you t en \say—T 
don’t mean deny tljem the right to votg byt to'vote In sych a—— 
Senator Carroxy. Well, I think thaf js'a different quéstion, because 
we know that in otr society! pressure are svorking-all the time. 
No doubt about it.} Their efforts aie hot away in ub natioial inter- 
est, and that is trué whether jt is up i the’ ty of New York 


d just this last 
the situation/where 


It was a very tremendous attempt on thei 


stimulate racial strife—and\the white people just stayed aw 


there wasn’t a single incident and these people were 8 y frus- 
there, I y that cer- 


trated on account of it. The Neg e. y 
- tainly two-tairds of them came from outsi ‘ince Edwards County. 
“and they were completely frustrated because the white people of 
Farmville and Prince Edward just simply stayed right away and 
there was not the slightest violence of any kind. Now, these people 
| raga there for the very purpose of creating violence, so as to 
ow it up. : 7 
| Senatar Carrot. That may bea conclusion which is— 
Judge Oxp. It istrue, sir. — . | “22 
Senator Carrott. There is no proof of that, that is a conclusion 
of your own. The basic point here is that each individual who can. 


qualify ought to have the right to, register and vote and not be de- - 


nied because of his race or his color. I don’t care what his race is or 
what his color is, if he is an American and otherwise qualified, he is 
entitled to register and vote. 

Judge Orn. Not unlesshe wantsto. = a 


178 LITERACY TESTS AND VOTER REQUIREMENTS 


Senator Carrot. Well—— 

Judge Orn. And there has been absolutely no testimony so far as 
I can see or that I have seen which would indicate that any substan- 
tial amount of either white or colored people—that had been disen- 
franchised—and they say that. because in cortain counties, and we may 
have some in our State, in which the Negro vote is very small—but 
not because of any restriction but because they have not asked to vote. 
You don't think that we should corral them up and try to force them, 
do you 

Senator Carroin. I was on the point of asking you—TI think that 
you and I agree on the 15th amendment—— 

Judge Oro. I think that is true. 

Senator Carrom. And where we might not agree is whether or 
not——— 

Judge Orp. And my point on this proposition comes down to this. 
As far as I can see in any proposition with reference to the election 
rights, rights to voting, that all of this, all of these bills, they are all 
great attacks by the press and others, they are all directed at southern 
people and they are not directed against other areas of the country 
which may not have exactly the same type of thing that we have here, 
and I don’t. say that just because—but where in Congress or elsewhere 
if you had all of this about trying to prevent. the great city bosses from 
denying the right to people to vote or seeking to prevent them from 
being corrupt--I know there is as much more of that up there and 
elsewhere, than there is in the South and yet the ire is directed only 
against the South and—— 

Senator Carroun. I was not speaking of corruption—— 

Judge Ot. But corruption, it is undisputed that it exists and yet 
no effort—— 

Senator Carrot. There is no doubt that corruption is undesirable, 
but that isanotherthing. Iam asking—— 

Judge Orv. But my point is that the Congress and the Federal 
Government, they do not go out aganist that, they only—— 

Senator Carrot. Well, I appreciate your answers, sir. 

Judge Orp. Yes. 

Senator Ervin. Judge, I want. to ask you a few questions. 
You and I, I think, we are objecting to these bills because they do 

not xttempt to prevent discrimination on the basis of race or color or 
previous condition of servitude, but. we object to these bills because 

“they undertake to establish a Federal standard, in this case a Federal 
educational standard so as to rob all of the 50 States of their power 
to prescribe a literacy test; isn’t that so? 

Judge Orv. I think so. I think that the States have got the right 
to protect themselves from an electorate that is unintelligent. 

Senator Ervin. I don’t think I have here a copy of the administra- 
tion bill that. was cosponsored in the Senate by the minority leader, 
but. T will ask you about. the operating part of this law. There is not a 
word in there that has any relationship whatever to the denial of the 
right to vote on account of-race or his previous condition of servitude. 

Judge Orn. I did not see anything in there, I think thay did have 
some statement in there that there had been some abuses but--——— __ 

Senator Ervin. Well, that is in the preamble. 


# 
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Judge Oro. I think it was in the preamble but not in the action part. 

Senator Ervin. And the preamble has a lot of “whereases” anc 
factual recitations by the drafters which they hope to separate from 
the legislation because it cannot quite be sustained on the ‘onstitution 
itself—isn’t that right? 

Judge Ot. That is right. 

Senator Ervin. And it undertakes to condone letting Congress ex- 
ercise a judicial power, in effect, the power to find a verdict. 

Judge Op. That is right. 

Senator Ervin. And, according to this bill, it is only directed 
against. seven Southern States. 

We have had some controversies with other people about: whether 
you can contradict the truth of these recitations but this is not. the 
function of the legislative body, is it? It is the function of the legis- 
lative body to legislate, but can a legislative body legislate with re- 
spect. to whet the truth is? 

Judge Orn. 1 don’t see how in the world they can arrive at what the 
truth is; I don’t see how they possibly could arrive at it. They might 
take the Civil Rights Commission—well, they are very anxiotis to 
tind something of a deleterious character in the South, I think that. is 
their purpose, because ot herwise—— 

Senator Ervin. They would be put out of business! | 

Judge Oxn. They would be put out. of business if ney did not, and 
if they did not put out sell r that would incite the press, it is 
nothing but an attack upon the South and they still—— 

Senator Ervin. Judge, I am going to cnll your attention to some 
cases. Here is one reported in 7 Georgia 88, page 92, where the Court 
is dealing with a State act which has a preamble, and where the legis- 
lature tried to say what the truth was. About that, the court said 


that: 

The legislature has no power to legislate the truth of facts. Whether the 
facts are true or false is an Inquiry for the court to make on the legal form, It 
belongs to the judicial department of the government. | 

Now, I want to ask you this. In your judgment asa lawyer and 3 
jurist, when the Congress attempts to declare mn a egislative act what 
the truth is with ari to questions of fact, and attempts to deprive 
the courts of the right. to determine those questions of ipl isn’t the 
Congress in so doing violating the provisions of the fifth amendment 
which prohibits the Federal Government from denying a litigant 
the right of due process of law? omer  . 

Judge Orn. I don’t think that Congress can al due process of law. 

Senator Ervin. I would like to call your attention to this statement 
from the greatest. writer on evidence that this country has ever known 
Dean Wigmore, in section 1353, says it is one thing—in other words, 
that it is one thing for the Judiciary, while exercising in its own way 
its constitutional powers, to refuse to reach its determination, but it 
is quite a different thing for the Judiciary to exercise its power in a 
certain classification. The judicial function under the Constitution — 
is to apply the law in controverted cases, and applying the law neces- 
sarily involves a determination of facts, and to determine the facts 
necessarily involves the investigation of evidence as a basis for ine 
determination. To forbid investigation is to forbid the exercise o 
a judicial function. Do you agree with that statement! 
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Judge Otp. T agree with it. I think that is uncontrovertedly true. 

Senator Ervin. And I would like to call your attention to the case 
of Heiner reported in 285 U.S. at 312. I will read from page 329 
where it is said that the court has held more than once that that. which 
operates to deny a fair opportunity violates the due process clause of 
the 14th amendment and that it was apparent to the Court that a con- 
stitutional prohibition cannot be transgressed indirectly by the crea- 
tion of a statutory presumption any more than it can be violated by 
enactment. Has not the Supreme Court held in a number of cases 
that Congress has no power to take any action to enforce the 14th 
amendment or the 15th amendment until there has been a violation 
of that amendment by State action? 

Judge O_p. By State action, not by individual action. 

Senator Ervin. And yet, the justification that they have been trying 
to make for this bill, is that its purpose is to solve unfairness and 
inequities. There are 14 States outside of the South which have 
literacy tests. This bill undertakes to deprive these 14 non-Southern 
States of their undoubted power under section 2 of article I in the 
i7th amendment to prescribe literacy tests. Is that not exercising a 
judicial function and trying to make a determination of the facts as 
® basis for the right to vote? 

Judge Oxn. I certainly consider it so. 

Senator Ervin. And in that connection, speaking of the 14th 
amendment, it is like the 15th amendment, in that it only confers upon 
the Congress the power to enact legislation which is appropriate to 
enforce prohibitions against the States. In the decision in 160 U.S. 
at page 639, the court said that the language of the amendment does 
not leave the subject in doubt, that when a State has been guilty of 
no violation of this provision, when it has not made or enforced any 
law without due process of law or denied to any person within its 
jurisdiction the protection of law, and when, on the contrary, the laws 
of the State, of the legislature as construed by the judiciary recognized 
and protected the rights of all persons, the amendment imposes no 
duty and confers no power upon Congress. 

Now, doesn’t this bill, insofar as it attempts to visit. the supposed 
sins of 7 States upon 14 nonsinning States and deprive the other 43 
States of the power to prescribe their own literacy tests, take action 
prohibited by the amendment, in that Congress is undertaking to act 
when those States have not violated theamendment? 

Judge Orn, I don’t see where the Congress is justified. I just don't 


see it. These bills, all three of them, are directed at the Southern 


States, they are intended to give to the executive department of the 
ederal Government under the color of right to descend upon the 
Southern States with thousands of Federal snoopers to stir up racial 
strife. 
Senator, I think that is the secret of this propesition, I think that 
what they want is a whipping boy in the South so that whenever politi- 
cal exigencies require, they can lash out against the South and send 
down snoopers down South and find a lot of things that they can 
blow up that would make an effect upon the political situation in the 
great northern cities, . 
Senator Ervin. Judge, in my judgment, from reading what is in the 
press and other sources, I am compelled much against iny will, to the 
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conclusion that it is going to be awfully difficult to save constitutional 
government in the United States against the demands of those groups 
and organizations who find emotional enjoyment or financially profit- 
able political advantages to make from—— 

Judge Otp. I think that is true, I think that is what they are doing, 
and I am not talking about a whole lot of mighty fine people here in the 
Senate and in the Congress, I am not talking about that, but I think 
that the general purpose of this thing, the general purpose of the 
organized effort behind it is to lash out against the South for political 
advantage. 

Senator Ervin. We went through the experience of Reconstruc- 
tion—— 

Judge Oxp. Yes, we went through Reconstruction. We are the 
only people in this country here whose ancestors went through military 
occupation, the only people. I have noted in my statement on page 
8, I was referring not to the State but. to the individual and I ask, now, 
where in the Constitution can anyone find the language to base a 
contention that any such plenary power has been designated to the 
Congress, against —— 

Senator Carrout.. May I interrupt? Would you yield to me for 
just a moment ? 

Judge Otp. Yes, sir. 

Senator Carron. With all due respect to my chairman and to you. 
sir, who are an execellent. lawyer, may I quote from Report of the U.S. 
Commission on Civil Rights, page 75, entitled, “The Civil Rights Act 
of 1957,” where it says: 

By the Civil Rights Act of 1957 Congress wrought a major change. It 
authorized the Federal Government to bring civil action for injunctive relief 
where discrimination denied or threatened the right to vote, 

Mr. Chairman, I am going to ask for unanimous consent, this is 
only a page and a half, for this section of the report to be put in the 
record because it is an action of the Congress in this field. 

(The material referred to follows :) ' 
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(Excerpt from 1961 report on “Voting,” by the U.S, Cummission on Civil Rights, 
pp. 75-76.) 


By the Civil Rights Act of 1957, Congress wrought a major change. It author- 
ized the Federal Government to bring civil actions for injunctive relief where: 
discrimination denied or threatened the right to vote. This was done by adding 
A new stbsection (c) to section 1971, giving the Attorney General power to 
institute civil suits when the rights declared in that section were in jeopardy. 
The 1957 act added another provision, subsection (b) to the statute, forbidding 
intimidation, threats, and coercion for the purpose of interfering with the right 
to vote in Federal elections. Subsection (b) is similar to the criminal provisions 
of the Hatch Act, except that it explicitly mentions primary, a8 well as general 
elections, and provides a basis for civil suits by both private persons and the 
Attorney General to seek civil relief. 

Other provisions of the 1957 act gave the Federal district courts jurisdiction, 
of such civil proceedings without a requirement that State administrative or 
other remedies first be exhausted; provided for contempt proceedings in the 
event of disobedience of court orders under the section; and, by authorizing the 
appointment of an additional Assistant Attorney General, led to raising the De- 
perent of Justice's Civil Rights Section to the status of a full division: The 

057 act also created this Commission. . | 
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Two years after the passage of the 1957 Civil Rights Act, when this Commis- 
sion issued its first report in September of 1959, the results of the act in the 
field of voting seemed disappointing. The Commission noted that discriminatory 
denials of the vote were serious and widespread. The Civil Rights Division bad 
instituted only three actions under the new section 1971(c), and none had yet 
been successful. In one case, because the registrars against whom the suit was 
brought had previously resigned from office, a court had held that there was no 
one the Federal Government could sue. In another case the district court. had 
held the 1957 act unconstitutional, and the Supreme Court had not yet settled 


this question. 
As a result the Commission made several recommendations for strengthening 


the Federal laws intended to deal with discrimination in the electoral process: 
that Federal law should place an affirmative duty on registrars to perform 
their duties; that a Federal law require that State registration and voting rec- 
ords be preserved for a period of 5 years and that these records be subject to 
public inspection—this recommendation was based on the Commission’s finding 
that “lack of uniform provision for the preservation and public inspection of all 
records pertaining to registration and voting hampers and impedes investigation 
of alleged denials of the right to vote * * *”; and that provisions be made for 
the appointment of Federal officers to replace State and local registration officials 
when the latter were shown to be acting in a discriminatory fashion. 

The Civil Rights Act of 1960 reflected in part all three of these recommenda- 
tions as well as the Commission's findings which supported them. 


Senator Ervin. The statute you mention was an act with respect 
to practicing discrimination which was forbidden by the 15th amend- 
ment; it was not an act to let the Federal Government prescribe the 
qualiticaticns of voters. 

Senator Carrout. I agree with the Senator on that but this act 
“authorized the Federal Government”—and I have read this before— 
to bring civil actions for injunctive relief where discrimination denied or 
threatened the right to Ae This was done by adding a new subsection (¢) 
to section 1971, giving the Attorney General power to institute civil suits when 
the rights declared in that sec ae Were in Jeopardy. 

Now, what else has the Congress done? They created the U.S. 
Commission on Civil Rights. This Comission functions in every 
State. They have an advisory groyp in the State of Colorado, but 
vere we do not have the problems that we have in these seven States 
and—— 

Judge OLp. Where do they really function outside of the South? 

Senator Carroti. As I was about to say, we do have some discrimi- 
nation in my State, we are not like Caesar's wife, above suspicion, 

ut———~ 

_ Judge Op. I am just asking you, has the Civil Rights Commis- 
sion—hag it ever made an effort to function anywhere except in the 
South? Ijust don’t know. I would like to know it. 

Senator Carroit. The Commission gets its power—it gets it from 
section 2 of the 15th amendment and—— | 

Judge Orn. Section 2 of the 15th amendment—Well, you wouldn't 
think that section 2 of that 15th amendment would give it the right 
to make its legislation applicable to the individual, would you? 

Senator Carroit. When you set up 4 6th grade standard as a test 
a ere this is not, in my opinion, a qualification, but a minimal 

andard—— | | 
Judge Orn, I just don’t subscribe to your opinion, sir, I think it is 
set. up, the literacy test, as a qualification—— © 

Senator Carroit. We differ ther. 
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The Congress, in creating the Civil Rights Commission, evaluated 
the evidence and made a legislative finding. Congress in its wisdom 
can enact statutes which affect the whole Nation, so as to equalize the 
rights of individual citizens under the 15th amendment, even though 
some States may not ask for it. The Commission was such a case; 
here we are presented with a similar case. 

Judge O_p. Well, do you think that this power of the Federal Gov- 
ernment. is based on the 14th and 15th amendments? 

Senator Carro... The 15th amendment, specifically in section 2. 

Judge O_p. Well, section 2 of the 15th amendment. gives them the 
right. to enforce the provisions of the 15th amendment—— 

Senator CarRoLu. By appropriate legislation. 

Judge Oxvp (continuing). By appropriate legislation, of course, 
but the 15th amendment itself prohibits the United States and the 
States from doing this, it does not prohibit the whole body of the-—— 

Senator Carron, Judge, I am afraid I cannot agree with you there, 
and I think that we have come to a time based upon, as I said, almost 
100-vears, where we have got to—— 

Judge Orn. Well, let. us look at. the language of the 15th amendment. 
It says that the ri hts of the citizens of the United States are not. to 
be abridged by the United States or by any State—— 

Senator Carroiu, That is right. 

Judge Ovp (continuing). On account of race—— 

Senator Carro.u. Not to be abridged or denied by any State—— 

Judge Oxtp. “By any State,” does not. mean individuals, yes, it does 
not. it mentions the State governments and—— 

Senator Carrotz. But when a State sets up a literacy test. which is 
apphed in a discriminatory manner then Congress, I contend, has 
power there. 

Judge Orv. I think—here is the provision that strikes me as being 
utterly without power in this bill, this S, 2750 says, and I think that the 
others say that no person whether acting under color of law or other- 
wise shall intimidate or threaten or coerce any other person for the 
purpose of interfering with the right. of such person to vote as he may 
. choose in any Federal election, or to do anything so as to deprive him 

of the right to vote in any Federal election—I don’t see anything there | 
that is like what you ay TT. 

Senator Carrot. Well, I see your point. But—— 

Judge Otp, That is my point—that is exactly my point, and my 
point is this, that when the Federal Government undertakes to legis- 

ate and create a crime upon individuals and is basing it upon the 
lath amendment or the 15th amendment. which apply only to State 
action, then I say that it has no power to do it and I say it has no 
power to do it. because it certainly did not get the power om of the 
original Constitution, no such power, and if there is any such power 
as that, it would have to come from the 14th amendment or the 15th 
Amendment and the 2d section of the 15th amendment. gives Congress 

‘NO power over individuals, it gives the power to prevent. action by a 
State, but what. we are doing here, we are setting up something that— 
well, that’s what. it is, that is what this whole thing is designed to do— 
how, I don’t say that. there are not many, many fine and honorable 
people that would not do it for that: purpose, but I think that that is 
essentially the purpose back of it—— 7 
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Senator Carrous. I don’t mean to cut you short, Judge, but if the 
act were amended to “State,” you would not be satisfied; would you? 

Judge Orv. I would not be satisfied under any circumstances, but I 
think it would be much improved — 

Senator Carrons. And if it were to apply to the registrars, then this 
cloes not-——— 

Judge Orp. Not registrars, it applies to individuals—— 

Senator Carkouu. But the point is if it were limited to registrars, 
you would not be satisfied then, I take it and—— 

Judge Op, Well, I will tell you—and perhaps this may be due to 
my heritage from my childhood, from my earliest recollections, and I 
recall among my earliest recollections the statement of my people as 
to the horrors that they went through because of the excesses of the 
Federal Government during the Reconstruction—— 

Senator Carroii. Yes. 

Judge Orv. And now, sir, my mother and my father they grew up 
in poverty by reason of the enforcement and the horrible excesses 
under the 14th amendment—they had nothing to do with the Civil 
War—they were young. 

Now, I have this tosay. I believe that this country, unless it comes 
back to its original feeling of confidence and trust in the States, then 
I think we are losing the most precious system of government that has 
ever been devised by mianlelnd and I think that this does—I think 
that this gives the right to Federal agents and snoopers to come down 
to the South in great droves for the purpose of creating racial strife 
and to bring about great attacks through the press and all of it just 
for the pirpose not of creating any goud in the South but of creating 
political situations that will give them advantage in the great Harlems 
of the northern cities, 

Senator Carrot. We were referring to literacy tests, which only 
question literacy in the sense of a man signing his name. I can see 
no danger of an influx of carpetbaggers in Virginia. 

Judge Orn. Sir, let me say this. I think that Virginia—I believe, 
from this example, prior to May 17, 1954—I think irginia has had 
probably the finest racial relations that have ever existed on this 
planet. and there has never been the slightest violence in Virginia 
and—— 

Senator Carrotn, Judge, I have to leave, I am sorry. I have en- | 
joyed your testimony-— : 

Judge Orb. Yes, sir. a 

Senator Carrott. And I say to you as a man coming from the West, 
I have no feeling of animosity toward my friends in the South. As 
a matter of fact, most of us in the West: vote for bettering the economic 
conditions in the South, and the South votes for us, so there has al- 
ways been a binding tie between us. 

ut I feel very strongly on an issue like this. 

Judge Orv. Well, Senator—— 

Senator Carron... If you would let me finish, please. Now, this type 
of legislation—if they had in other States the situation you have 
described as existing in Virginia, then there would be no need for 
this type of legislation. 

- Judge Orn. I don't believe, Sendtor, that this field of racial rela- 
tions will ever be established on this planet—I think that history, 
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throughout history and in every section of the world where there are 
large populations of disparate races that you have got—I don’t be- 
lieve that the racial situation can ever be solved by law, I don’t think 
so, und I think that in my lifetime—well, I can see many things that 
will be changed and I have seen many things that have changed and 
changed by the ordinary process of reasonable men, but nothing by 
law that I have ever seen changed and I think that the question— 
that the Senators and the Supreme Court decisions and all, they have 
succeeded in enforcement, they have succeeded by judicial coercion 
in getting about 500 Negro children in the white schools and they 
have succeeded in losing schools for 1,700 Negro children in the County 
of Prince Edward, and there are many, many—the issue is there, but 
it will never be solved by law as long as mankind exists, and T believe 
this, I believe that there must be a separation of the races, and that 
is the only salvation to the racial situation and T think that what is 
happening here in the city of Washington certainly brings that out, 
they integrated all of the schools and that meant that the white people 
that are most needed by the city have moved out—— 

Senator Carroii. Well, it may not be settled by law but—— 

Judge Op. It cannot be and never will. 

Senator Carrot. But can it not be settled by the intelligent and 
reasonable application of the law over a long period of time. As you 
know, I come from Denver. I can remember in Denver 25 years ago 
when it was very difficult for a colored man to sit on the main floor of 
iw theater. There was other discrimination. But today in my city, 


this is all adjusted. ; 
Judge Op. Senator, what is the proportion of Negro population to 


the total there ? 
Senator Carro_t. Well, that is a point I was about to make, that 
your problems are more acute. However, we have a substantial group 


+ 


of American Negroes and——~ __ 
Judge OLp. And I think you will have more. 
Senator Carroty. They are coming in. 


Judge Oiv. Yes, they are coming in. 
Senator Carron, They are coming from the Deep South and you 


may be surprised how easily they are moving into the life of the 
saad I do not like to make comparisons which would be unfair 
in light of some of the problems confronting the Deep South—but you 
_in Virginia are not having any grave problems are you, down there? 

Judge Otp. We are having great problems, we are having grent 
wroblems, we are having great problenis, there is a good deal of trouble 
in Virginia and the only reason that we have not had any greater 
problems is because our people are of a nature where they do not ene 
forth any violence and-—— . | 

Senator Carroii. Well, I didn’t think that you had any problems. 

Judge Op. We do have Pee but—well, } think that. our colored. 
people are so happy with their schools and there is certainly tio lack of 
schools, 

Senator Carrot. Yes, I know. I mean the segregation problem. 
Judge Oin. We have problems with that aid the problems will con- 
tinue, day by day, year by year, and these attacks upon the Soutiy by 
the Federal Government, that is bound to create trouble. We do not 
consider that the Federnl Government is oi a moral plane superior to 
the government of the Commonwealth of Virginia. es 
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Senator Carroutu. May I say this, Mr. Chairman, off the record? 

Senator Ervin. Off the record. 

( Discussion off the record.) 

Senator Ervin. You may continue with your statoment, Judge. 

Judge Oxn. I have finished, sir. And may I say that this question 
here about this section in the Senate bill 2750 which I have read— 
that. is our trouble, as I see it, it applies to the ordinary rank and file 
of people, not.to the States at all. 

Senator Ervin. Judge, you are certainly right and even if it is not 
true, these words that apply to the States go far beyond that because 
it uses the words “no person whether under color of law or otherwise.” 


Judge Oxp. Yes. 
Senator Ervin. Let me read that section, 


(b) No person, whether acting under color of law or otherwise, shall intimi- 
date, threaten, coerce, or attempt to intimidate, threaten, or coerce any other 
person for the purpose of interfering with the right of such person to vote or 
to vote as he may choose in any Federal election, or subject or attempt to Sub- 
ject any other person to the deprivation of the right to vote in any Federal 


election. 
Now, as a matter of fact, that goes far beyond section 2 of the 15th 


amendment. and it attempts to apply the 15th amendment to 


individuals? . 

Judge Orp. That. is exactly what it does. 

Senator Ervin. And it is clearly unconstitutional under a number 
of decisions of the Supreme Court of the United States and it is a 
violation of the actual language of the 15th amendment—— 

Judge Oxp. It is a violation of that actual language of the 15th 


amendment. 
Senator Ervin. Judge, let me read on here: 


“Deprivation of the right to vote” shall include but shall not be limited to 
(1) the application to any person of standards or procedures more stringent 
than are applied to others similarly situated and (2) the denial to any person 
otherwise qualified by law of the right to vote on account of his performance 
in any examination, whether for literacy or otherwise, if such other person 
has not been adjudged incompetent and has completed the sixth primary grade 
of any public school or accredited private school in any State or territory, 
the District of Columbia, or the Commonwealth of Puerto Rico. 

“Federal election” means any general, special, or primary election held solely 
or in part for the purpose of electing or selecting any candidate for the office 
of President, Vice President, presidential elector, Member of the Senate, or 
Member of the House of Representatives, Delegate, or Commissioner from the 
_ territories or possessions. : , a a 
' Sec. 3. If any part or provision of this Act is held invalid, all other parts or 
provisions shall remain in effect. If a part or provision of this Act is held 
invalid in one or more of its applications, the part or provision shall remain 


fn effect in all other applications. 
I have read to you the whole operative part of this bill. 

_ Now, I ask you, even if it is amended to exclude application to 

individuals and restrict it to State action, I ask you if it would not 

be unconstitutional on the additional ground that the second section 

of the 14th amendment empowered Congress to enact legislation to 

enforce the provisions of the first section of the 14th amendment, 
and the only thing that the first section of the 14th amendment—— 

Judge O1p. Fourteenth amendment ? 

Senntor Ervin. I mean the 15th. : 

Judge Orn. Yes. 
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Senator Ervin Ceonemnuing What the 15th amendment does, is 
deny the United States and the States the power to discriminate 
against a person on the basis of his race, color or previous condition of 
servitude. 

Judge Orn. Yes. 

Senator Ervin. So I will ask you if this bill is not unconstitutional 
in this way, even if it were restricted to State action, does not the 
second section of article I of the Constitution vest in the States, in 
effect, the power to prescribe the qualifications for voters in congres- 
sional elections ? 

Judge Op. I don’t see how anybody could escape that conclusion. 

Senator Ervix. And for this bill to undertake to set up standards, 
even if it were restricted to the States, on the basis of the 15th amend- 
ment, would be an effort on the part of Congress, not to prevent 
discrimination on the basis of race, color and previous condition of 
servitude, but to legislate as to the qualifications of voters in viola- 
tion of section 2, article I? 

Judge Op. I think it does, I think it violates that, and that same 
section, article I, section 2, already operates in the 17th 
amendment—— 

Senator Ervin. Exactly. 

Judge Orp. And that language is involved in the 14th amendment 
and the 15th amendment. 

Senator Ervin, And now, Judge, I would like to read from the 
decision in the 1883 Cévil Rights cases dealing with the 14th amend- 
ment. It says that the 14th amendment. is sees on the States 
only, and the legislation authorized to be adopted by Congress is not 
direct. legislation on the matters respecting which the States are 
prohibited from making or enforcing certain laws or to do certain 
acts, but it is corrective legislation such as may be necessary or 
pole to counteract or to redress the effects of such laws or actions. 

will ask you if the Supreme Court has not held in a number of 
cases that the only legislation which Congress can pass appropriate 
to enforcing prohibited State acts is legislation which compels the 
State to refrain from the prohibited action, and that it does not have 
the right to enter into the field of State legislation and to do what 
the States are supposed to do? : | 

Judge Op. I think that is true and I do not think they have an; 
right whatsoever over the individuals within the State, I do not-thin 
so, not under the 14th amendment or the 15th amendment. 

Senator Ervin. There is no question about that in my mind. 

Judge Orv. Even as bad as the 14th and 15th amendments are, and 
even taking into consideration the fact that the 14th amendment was 
not put in there by the consent of the Government, it still does not— 
if we could :ely on the 14th amendment as it was written, as it was 
intended, then it would not be so bad but, as I see it now, it seems to me 
that the judicial department of the United States and the executive 
department of the United States—Congress has done very little in it, 
and there isn’t. much of a—but the Federal courts and the Federal 
exectitive department have undertaken, it. seems to me that they are 
bent. and determined to nullify the rest. of the Constitution by reason 
of the 14th amendment, they have nullified--when was the last time 


82715-——-62——-13 


188 LITERACY TESTS AND VOTER REQUIREMENTS 


that you heard anybody refer to the 10th amendment? I mean in 
the executive and the judicial branches of our Government? 

Senator Ervin. Well, it seems that they do not recognize its exist- 
ence any more; they put on blinders and pass by it. 

Judge Orn. If I had read nothing in the world but the opinions of 

the Supreme Court and the directives of the executive branch of the 
Government and did not have the Constitution before me and the 
amendments thereto, I would reach the conclusion that the 10th amend- 
ment had been deleted from the Constitution or was no longer a part 
of it. 
Now, I cannot conceive of how either the judicial department or the 
executive department after having sworn to uphold the Constitution 
of the United States could act with any degree of constitutionality and 
avoid recourse to the 10th amendment in reaching these radical and 
revolutionary decisions and actions. 

Senator Ervin. Judge, I would like to read to you from this decision, 
which hits this whole argument, I think, right square in its constitu- 
tional solar plexis; this is U.S. v. Reese, which is reported in—well, I 
have it in the Law Edition—23 L. Ed., page 563. It is a rather long 
quotation, so T ask you to listen very carefully. 

Judge Oup. Yes, sir. 

Senator Ervin. It says that the 15th amendment does not confer 
the right to vote upon anyone—it prevents the States of the United 
States, however, from giving preference in this particular to one citi- 
zen of the United States over another on account of race, color, or 
previous condition of servitude. [Reading :] 

Before its adoption, this could be done; it was as much within the power of 
the States to exclude citizens of the United States from voting on account of 


race as it was on account of age, property, or education. Now, itis not. If the 
citizens of one State have certain qualifications and are permitted by law to 


vote, those of another having the same qualifications must be. 
Previous to the amendment, there was no constitutional guarantee against 


discrimination, but now there is. It follows that the amendment has invested 
the citizens of the United States with a new constitutional right which is within 
the protective power of Congress, exemption from discrimination in the exercise 
of the franchise on account of race, color, or previous condition of servitude. 
That is under express provisions of the second section of the amendment, Con- 
gress may euforce it by appropriate legislation. Nuw, this leads to the inquiry 
whether the act now in consideration is “appropriate legislation” for that pur- 
pose. The power of Congress to legislate at all upon the subject of voting in 
State elections rests upon this amendment. Section 4 of the Constitution in 
respect to the election of Congressmen and Senators is not now under con- 


_ sideration. 
It has not been contended that the amendment confers authority to impose 


penalties for every wrongful refusal to “eceive the vote of a qualified elector 
ata State election; it Is only when the refusal at such an election is because of 
race, color, or previous servitude, that Congress can interfere and provide for it. 

Now, is not one of the constitutional vices in these bills the fact 
that they are undertaking to interfere not on the basis of race, color, 
or previous condition of servitude but on the basis of what may be 
called education or literacy? This decision says that before the 15th 
amendment was adopted, the State had a right to prescribe the qualifi- 
cations so as to exclude citizens from voting on account. of race, on 
account ef age, on account of property, on account of education, 
naming four things. It says that the only thing that the 15th amend- 
ment authorized Congress to do in the way of legislation was to adopt 
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legislation which would prevent the States from denying a man the 
right to vote on account of race, color, previous condition of servitude. 
So does it not leave the right of the States to prescribe un educational 
test of literacy wholly unaffected ? 

Judge Op. I think that is unquestionably true. 

Senator Ervin. And therefore these bill are unconstitutional on 
these grounds; in addition to the fact that they are net appropriate 
legislation to enforce the 15th amendment and to the fact that they 
apply to action on the part of individuals, they are an attempt on the 
part of the Federal Government to usurp and exercise the power to 
oie voter qualifications vested in the States by section 2 of 
article 

Judge Oxp. I think that is unquestionably true, Senator, I think tinat 
the bil, that all these three bills seeking these standards in Federal 
elections or State elections, they are equally unconstitutional, I don't 
think there is any question as to the unconstitutional aspects in any of 
these bills as I read them. 

Senator Ervin. And I agree with you perfectly. That is because 
the States have practically unlimited power to prescribe qualifications? 

Judge Oip. That is right. 

Senator Ervin. The only limitations put on the States is the limi- 
tation of the 14th amendment and of the 15th amendment and the 
19th amendment. 

Judge Orv. Wouldn't the Congress have the equal right to say that 
no State shall deny any person who has reached 18 years of age the 


right to vote? 


Senator Ervin. Exactly. 
Judge Oxtp. I mean, if they can—and now, of course, the great 


Northern States—well, the great State of Georgia has made the elec- 
tion qualifications, they have set it at 18 rather than 21—but. suppose 
Congress should undertake to do that under some specious reason, to 
try to bring it under the race situation, wouldn't that be unconstitu- 
tional? I would think so. 

Senator Ervin. And on the theory of this bill, under which its sup- 
porters think that it can be justified, they could say the same thing 
about crime. In other words, do not the records show a larger per- 
' centage of nonwhite violations of the Jaw than white? 

Judge OLp. You mean committed between that age and—— 

_ Senator Ervin. I mean, doesn’t the record show that there is a con- 
siderably higher percentage of nonwhites who commit felonies than 
whites? In saying “violations” I was referring to felonies, 


Judge Oip. Oh, yes, sure it does. 
Senator Ervin. And so, could there not bea preamble in a bill that— 


this disqualification for committing a felony is really based on race and therefore 
we will Just abolish this qualification that the State made on the noncommission 
of felonies? 

Judge Oro. I think that is unquestionable. 

Senator Ervin. And the same thing would be true of any other 


qualification ? | 

Judge Ov. Well, if they can say this, what they have attempted to 
sav—and they are directing it at. us, they are not directing it at any- 
body else, if they can say that, then I think that they will develop a 
_ tremendous animosity toward the colored people and say that because. 
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a great ar pend of crimes and felonies are committed by colored peo- 
le, that. all colored people should be denied the right to vote, it would 
the same thing as what they are doing now. 


I was talking to a colored friend of mine, and I have a great many @ in 
colored friends, and I told him this, I said that the time is coming, § te 
maybe 10 years or maybe 15 years from now, but the time is coming §@ le 
when the colored people moving into the North will find that the J v. 
greater support for the colored people is going to come from the South, @ re 
It is going to be some 10 or 15 years, but I have not seen any indica- 
tion whatsoever that the people of the North want to be integrated @ or 
with the colored people any more than the people of the South. I @ ec 
have not seen that, on the other hand, they are all moving out and 
going to the most terrible expense and everything just to get away # w 

rom them and, Senator, did you hear the recent definition of an inte [J an 
grated school ? 

Senator Ervin. You had better give it off the record. id 

(Discussion off the record.) co 

Senator Ervin. You may proceed, Judge. 

Judge Op. I was finished, sir. ha 

Senator Ervin. You are finished. Well, just to sort of summarize § ar 
what I think you and I agree on: 18 

That with respect to the 15th amendment, well, I will read to you § w 
what was stated by an eminent justice. This is the opinion of the 
Circuit Court of Appeals of the Sixth Circuit, reported in 121 Re- 
porter at page 250, and this opinion was written by a circuit judge | ta 
who later became a member of the Supreme Court of the United J ve 
States and who, in my judement is one of the most capable lawyers ] pc 
who ever sat on the bench, and he said this about the 15th amend- th 
ment: 

In view of the evidence or rather the opinions expressed by some citizens as to Ww 
how far the 15th amendment ought to be stretched, the 15th amendment is a 
limitation upon the powers of the State, and they are otherwise unlimited in ide 
their rights te prescribe the qualifications of voters in their own elections, aud Jf no 
the powers of the Congress are necessarily limited to legislation appropriate to tae 
the correction of any discrimination on account of race, color, or condition. The an 
affirmative right to vote in such elections is still determined by the laws of the ex 

State, and the power of the State to prescribe the qualifications is limited in only iy 
one particular: the right of the voter not to be discriminated against at such la 
elections on account of race or color. That is the only restriction. There are Vv’ 
certain very obvious limitations upon the power of Congress to legislate enforce d 

‘ment. First, it must be addressed to State action; and second, it must be limited co. 
to dealing with discrimination on account of race, color, or condition. 

I think that is about a clear a statement of what is appropriate legis: J. 
lation on this that I have ever seen. ; Ne 
Judge Orn. I think so, yes. ou 

Senator Ervin. Now, Judge, as I see it, you have pointed out in the J} an 

clearest fashion, I think, of any person who has undertaken to analyze Jf 80. 
this bill, that this is not appropriate legislation under the first of these ; 
two conditions laid down by Judge Burton, in that it is not confined § S8- 
to State action, but on the contrary, it applies to actions of individuals . 

and. so it is unconstitutional under the 15th amendment on the first 
_ ground. That is demonstrated by reading section 2 and 3 of the so- g at 
called administration bill, which jis S, 2750. That bill fails to com- J th 
ply with the second condition set out by Judge Burton in his opinion, | - 


% a In that itis not restricted to an attempt to prevent discriminaion on 


e 
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account of race, color, or previous conditions of servitude, but on the 
contrary, is an attempt to set up a Federal standard over the States. 
So the bill is unconstitutional. I think you agree it is unconstitutional 
in the light of section 2 of article I of the Constitution in that it at- 
tempts to enter a field reserved by the Constitution itself for State 
legislation; namely, the right to prescribe the qualifications for the 
voters in State elections and also it is unconstitutional in the field 
reserved to the States under article I of the 17th amendment, is it not? 

Judge Orn. I think so and I know of nothing in my judicial training 
or in my legal training where I can possibly see how these bills can be 
constitutional. 

Senator Ervin. Now, this opinion says that on a third ground it 
would be invalid. It cannot rest on anything except the 14th and 15th 
amendments and these would invalidate the bill, would. they not? 

J ndge Otp. I think so. Senator Ervin, have they abandoned any 
idea of article I, section.4, as a provision which would grant some 
constitutional efficacy to this mess? C- | Oe, % 

Senator Ervin. Well, Dean Griswold, to all intents and purposes, 
has said that he based the constitutionajity of these bills on section:4, 
article, and although he said it may r¢st somewhat insecurely on the 
18th amendment, he also said.that he would.think that’ foundation, 


would be rather thin. 


Judge Orn. I would, too, I don’t see ow he could possibly — : 
x. th amendnient outlaws slavery and involun- © 
tary servitude except as a prescribed punishment, and only by the - 


f 


Senator Ervin. The 13 


very wildest flight of the imagination ‘conld you conjure up any 


possible relationship between slavery and involuntary servitude and | 
\ oe ; os, : 


’ 

the voting franchise, eo te ae : 

Judge Orv. Well, I don’t see how—I could not do it, E-swould not ; 
want to do it—but.I couldn't do it if I wanted to. | ; , 
__I don’t believe that a whole lot of people have eyer gotten over the 
idea or have ever learned that those of us who live in Virginia now 
never had anything to-do with slavery, nobody living.in Virginia,had 
anything to do with slavery, either the importation into Virginia,or the 
exercise of slavery—and it.is not a very pretty picture, sha from 
our standpoint or the standpoint of tle slave merchants in‘New Eng- 
land that. brought, them in hers;and as far as I_know nobody in 
Virginia or the great Northern States went-to ‘Africa and took these 
colored people in slavery—if they have, I have never heard of it. 

Senator Ervin. No. 
pace O1p. I have never heard of ony opposition to slavery from 
New England until 1808 when they lost their power to make money 
out of the slaves, they did not have any abolitionists until that time, 
my ere they began to jump on us on account of the slaves that they 
sold to us. 
Senator Ervin. Well, J udge, on the Senate floor, a colleague of mine 
said—let this be off the record. : , 

_ (Discussion off the record.) | 

Senator Ervin. Judge, these bills, would you agree, seek to strike 
at the literacy tests of,the States on the ground, among others, that 
they are alleged to be arbitrary and unreasonable. I would like to 


call your attention to the case of Pope v. Williams (reported at 193 


US. 161). 
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Now, that is a case in the State of Maryland which had a law that 
said that any person who moved into Maryland from outside and who 
wanted to register to vote at the next registration period, would have 
to go to the county elerk and give notice to the county clerk that he 
intended to become a resident and voter in the State of Maryland. 
That. Pope failed to do. He had moved into Maryland from outside 
the State and failed to give this notice to the county clerk. But when 
the time came to next. register, he went up and attempted to register 
and he was denied the right to register and he made an attack upon 
the Maryland laws on the ground of their being unreasonable. 

The Supreme Court, in their opinion, said that the States have the 
power to prescribe the terms on which citizens of the United States 
residing in the State can vote, subject to not waiving a man’s right 
to vote because of race, color, or previous condition of servitude. 
When they got to this question or the contention of Pope that. this 
was an unreasonable statute, even if it was within the jurisdiction of 
the legislation of Maryland, the Supreme Court gave short. shrift to 
that position. It said: 

That the conditions set, and prescribed by the State might be regarded by 
others as reasonable or unreasonable, but that determination is not a Federal 
one, and Pope’s contentions were overruled. 

Now, isn’t that a complete answer to the contention that Congress 
in some mysterious way, not in the Constitution, has that power to 
declare a qualification prescribed by a State as arbitrary and unrea- 
oa and, therefore, say “we are going to throw it on the scrap 

eap”! 

Judge O_p. And going to do it by reason of section 2 of the 15th 
amendment. 


Senator Ervin. Yes. 
Judge Orn. I think that the Supreme Court. was entirely right 


there, and T think that has a very distinct relationship to what we 
have got. here. 

‘Now, Senator, I was very much surprised to hear Dean Griswold 
say here this morning, I mean this afternoon, that he did not know 
how many people had been denied the right to vote, and he didn’t 
say whether it was 5 or 1,000 or 10,000 or what. The evidence that 
he got is that there may be some people who had been deprived of it. 
-, The question here is that you do not have any perfect administra- 
tion of laws, but there has not been any case written out of any wide- 
spread denials. 

Now, to say that.a great many, a whole lot of colored people in some 
areas resided there and to say that nobody voted—but they don’t say 
whether they are not voting because they didn’t ask to register or to 
vote, or anything-——— . 

Senator Eryrn. That is the reason that I wanted to show Dean 
_ Griswold just how many, how much reliance could be placed in em- 

~ phasis upon figures and that. is the reason why I asked what. percent- 
age of the students enrolled in Harvard Law School were nonwhite 
and I was conscious then of the fact that the number of nonwhites in 
_ the population of the country composed 10 percent. Dean Griswold 
_ said that the percentage enrolled at Harvard Law School of non- 
* whites was substantially less thar 8 percent. | 


d 
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Now, a person that wanted to draw an inference from figures 
alone, he could say that. since the nonwhites numbered 10 percent 
over the whole country and since the Harvard Law School, which is 
av national law school, and whieh draws students from sections all 
over the country, since it has Jess than 3 percent, and EP believe that 
the Dean said subsiantially less than 3 percent, we could draw the 
conclusion that Harvard Law School was discriminating against non- 
whites on the basis of color, Now, don't vou think that such an infer- 
ence would be very unfair? 

Judge Orn. Very unfair, 

Senator Ervin. Off the record. 


(Discussion off the record.) 
Senator Ervin. One more question on the so-called administra- 


tion bill. It has a section which would not only provide that. no edu- 
cational or literacy test could be prescribed and that. the States could 
not. require any more than a sixth-grade education, but. also that a 
person might complete the sixth grade in Puerto Rico and that would 
give him the right to register as far as the literacy test. is concerned 
Without any examination by the State authority to consider whether 
he can speak or read a word of English. This is despite the fact that 
he cannot read it, and he cannot write any English, and despite the 
fact that the literacy tests of every American State which has a liter- 
acy test, except Hawaii, say that he must demonstrate his _liter- 
acy by an ability to read and write or speak English—and in Hawaii 
the ability also to read or write or speak English or Hawaiian. What 
power has nS to say to the 50 States of this Union that they 
cannot adopt a literacy test which will bar a person from Puerto Rico 
who cannot speak English or read or write English, and that the 
literacy tests of the States that have tests are null and void insofar as 
wey a a to require such a person to speak English rather than 
anish 

Jada Ovp. I wouldn’t think they have any earthly right to do it. 

Senator Ervin. That seems to me rather interesting in view of the 
fact that the proponents of these bills take the position that the States 
do not have the right to exclude Puerto Ricans with a sixth grade edu- 
cation. : 


Judge Onn. That is right. 
Senator Ervin. Does anybody have any questions ? 


No response. ) 
enator Ervin. Judge, I want to thank you very much for coming 


before the subcommittee, 
Judge Op. Senator, it is always a pleasure to be up here with you, 


always a pleasure. 
(2 heron n, at 4:45 p.m., the subcommittee adjourned subject to 


call of the Chair.) 
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LITERACY TESTS AND VOTER REQUIREMENTS IN 
FEDERAL AND STATE ELECTIONS 


THURSDAY, APRIL 5, 1962 


. U.S. Senate, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGUTS 


OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to recess, at 3 p.m., in room 1818, 
New Senate Office Building, Senator Sam J. Ervin, Jr. (chairman 
of the subcommittee), presiding. 

Present: Senator Ervin. 

Also present: William A. Creech, chief counsel and staff director; 
and Bernard Waters, of minority counsel. 

Senator Ervin. The subcommittee will come to order. 

Call the first witness. 

Mr. Creecn. Mr, Chairman, the first witness is Senator Stennis. 

Senator Ervin. Senator Stennis. 

Senator Stennis, Thank you, sir. 


STATEMENT OF HON. JOHN STENNIS, U.S. SENATOR FROM THE 
STATE OF MISSISSIPPI 


Senator Stennis, Mr. Chairman, I appreciate the opportunity to 
appear before the subcommittee this morning in ope sion to S. 480, 

. 2750, and S, 2979, the so-called antiliteracy test bills now pending 
before the subcommittee. I especially appreciate the chance to appear 
ny this afternoon. Because of other matters I could not be here 
earlier. 

The provisions of the three bills are similar but since S, 2750 is 
the administration bill, presented by the majority leader (Mr. Mans- 
field) and the minority leader (Mr. Dirksen), I will confine my ° 
statement to that bill. 

I do not believe that under any possible interpretation the Consti- 
tution gives the Congress the power to enact a statute on this subject. 
It seems to me that section 2 of article I of the Constitution clear] 
and ey gives this sole power to the States. Section 2, article I, 
of the Constitution provides as follows: 

The House of Representatives shall be composed of Members chosen every 


second year by the people of the several States, and the electors in each State 
shall have the qualifications requisite for electors of the most numerous branch 


of the State legislature. 

_Is it not clear that only the States themselves can fix the qualifica- 
tions of those who will vote for the members of the State legislatures? 
This has been the law for 173 years, and only when elections approach - 
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und the votes of minority groups are sought is the principle challenged 
at at 

In view of the plain provisions of the Constitution, citation of 
authority for this proposition should not be necessary. However, 
there is a wealth of authority on this point. E will not burden the 
subcommittee by citing even a small fraction of the authorities on 
this point, but T will quote briefly from 29 CULS., Elections, section 5, 
page 25, as follows: 

The Constitution of the United States gives Congress no power to prescribe 
the qualiticadions of electors in the States. 

In support. of this statement, CuI.S. cites the case of Breedlove vy. 
Nuttles, 58S. Ct, 205, U.S, 277, 82 T. Hd. 252. 

As Tstarted to read the bill, the first thing T noticed is that it begins 
With “recitals” or “findings” by the Congress. After I came to the 
Senate, it did not take me long to learn to beware of legislation with 
such prefaces. Tt usually means that the person who drafted the bill 
had serious doubts of his own regarding the constitutionality of the 
bill. These are self-serving declarations seeking to bolster the bill at 
the outset with facts and constitutional support which really does 
not exist. 

The first “finding” is that it is essential to our form of government 
that all qualified citizens have the opportunity to participate in the 
choice of elected officials. In my judgment, the key word here is the 
word “qualified.” I have no quarrel with that statement, but T must 
insist. that the Constitution reserves to the States the power to deter- 
mine who is qualified. 

The next so-called finding is that the right to vote in Federal elec- 
tions should be maintained free from discrimination and other cor- 
rupt influence. Few can find fault with what is on the surface of 
that statement, 

The third fhiding is where the authors of this bill start wading into 
deep water and soon they are in over their heads. This finding 
piously states “that many persons have been subjected to arbitrary and 
unreasonable voting restrictions on account of their race or color; 
that. literacy tests and other performance examinations have been 
used extensively to effect. arbitrary and unreasonable denials of the 
right to vote; and that existing statutes are inadequate to assure that 
all qualified persons shall enjoy the right to vote.” Proponents of this 
legislation have searched far and wide and have been successful in 
bringing to light a handful of individual incidents over the entire 
Nation where election officials have not complied with existing law. 
There have been several of these cases in my own State and there 
have been some in other States. At the same time, there has been 
no showing that these problems cannot be corrected under existing 


Jaw, and many of them have been corrected, nor that. this legislation, 


if enacted, will correct them. The key words to this finding are con- 
tained in the phrase, “existing statutes are inadequate” to assure that 
all “qualified persons” shall enjoy the right to vote. 


At this time, we have at least five separate and distinct Federal 


statutes protecting the right of qualified individuals to register and 
vote. At this time, I refer only to Federal laws on the subject. Of 


course, each State has laws of its own protecting these rights. 


' 
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Under the provisions of section Los3 of tide 2, United States Code, 
any citizen of the United States deprived of any right, privilege or 
immunity secured to him by the Constitution and laws may institute 
asuit for damages against the person who deprives him of that right, 
under color of any statute or custom of any State. The Supreme 
Court of the United States has held that under this statute, any quah- 
lied person denied the right to vote by any State election officials has 
the right to sue for damages, Lane ve Wilson, 807 US, 268, 

Further, any person denied the right to vote by reason of his race. 
color or previous condition of servitude may sue for damages actually 
suffered or may seek an injunction (o prevent a threatened injury. 
Under this statute, he may pursue either course, Of course, these are 
civil remedies running to the person involved, 

In addition, section 2H, Gtle 18, of the United Stutes Code. prohibits 
conspiracies against the rights of citizens and provides that 1f two or 
more persons conspire to injure, oppress, threaten or intimidate any 
eilizen in the free exercise or enjoyment of any right or privilege 
securedl to him by the Constitution, such persons shall be fined not 
more Chan $5,000 or imprisoned not more than 10 years, 

Ina number of cases, the Supreme Court has held that the right of 
qualified: persons to vote at an election for Senators or representatives 
isa right. secured by the Constitution and laws and is within the con- 
spiracy section. And there are cases currently holding. Guinn v. 
United States, 238 US. 840; He parte Yarbrough, 110 US, 651. I 
will discuss these cases later in this presentation. 

Further, section 242 of title 18, United States Code, provides a pen- 
alty of $1,000 or imprisonment. for not. more than 1 year. or both, for 
any person who, under color of law, deprives any person of a right, 
privilege or immunity secured or protected by the Constitution or laws 
of the United States. The right of a qualified person to vote in an elec- 
tion for Senators or Representatives in Congress is a right. secured 
or protected by the Constitution, according to a number of decisions 
of the Supreme Court. Any election official who wrongfully deprives 
a qualified voter of that right. is guilty of a crime. United States v. 
Classic, 318 US, 299, so holds. This case will also be discussed 
further, 

In 1957, Congress enacted additional civil statutes to secure the right 
to vote to every citizen entitled thereto and providing that no person 
shall be denied the right to vote in an election in any State on account 
of his race, color or previous condition of servitude. Another section 
provides that no person, whether acting under color of law or other- 
wise, shall intimidate, threaten, or coerce any other person for the pur- 
pose of interfering with the right of such other person to vote for any 
candidate for President, Vice President, Senator or Representative. 

Under the Civil Rights Act of 1957, appearing as title 42, section 
1971, United States Code, whenever any person has reasonable ground 
to believe that another is about. to violate either of these sections, the 
Attorney General may proceed in the name of the United States, at the 
taxpayers’ expense, in a civil action or other proceeding for preventive 
relief and may seek a permnnent or temporary injunction. The courts 
we given the power to cite violations for contempt. 

Under the Civil Rights Act of 1960, appearing as Public Law 
86-449, title 6, where a district court in a proceeding under title 49, 
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section 1971, finds that a person has been deprived of a right or 
privilege secured to him under the Constitution and Jaws (the right 
to vote) the court shall, upon request of the Attorney General after 
proper notice, proceed to determine whether such deprivation was 
pursuant to a pattern or practice. If the court finds that a pattern 
or practice existed, then any person of such race or color living within 
the affected area shall, for 1 year and thereafter until the court 
subsequently finds that the pattern or practice has ceased, be entitled 
to an order declaring him qualified to vote. Ile only has to show 
that he is qualified under State law and after the finding of a pattern 
or practice he was deprived of the opportunity to register to vote 
under color of law. And this is a permanent registration. Further, 
the court has the authority, after such finding, to appoint voting 
referees to receive appHeanons take evidence, determine qualifications, 
and otherwise supplant. the duly constituted election officials. 

I have not attempted to discuss these five separate Federal laws in 
detail. However, I think it sufe to say that instead of the finding 
that existing statutes are inadequate, a more accurate finding would 
be that this is one subject upon which there are ample laws. A more 
correct conclusion would be that the laws are more than adequate. 
In fact, they are so adequate and cover so many different possibilities 
and situations that I can well imagine the Justice Department has a 
real problem in deciding which laws to use. It seems that there are 
at least. two laws to cover every conceivable situation, And yet, in 
spite of the hue and cry for additional legislation to protect the right 
to vote, which we are told is a civil right being violated on every 
street corner in the land, there seems to be an extreme shortage of 
clients for the Justice Department to represent. 

Mr. Chairman, there has been a lot of loose talk about minority 
rights, civil rights, liberties and similar so-called rights. Frankly, 
I think the people of the United States and the people of the indi- 
vidual States have some rights which are being violated and which 


should be protected. The first and foremost right I think of immedi- 


ately is the right that each individual citizen has that the Constitution 
and laws will be faithfully executed and followed. 

Frankly, we have constitutional provisions being violated every day, 
not only in the field of States sovereignty and local self-government, 
but in other fields. If our system of government is to survive, we must 
restore faith, confidence, and respect in our Constitution. I have al- 
ways felt that this was the most outstanding document ever devised 
by man, and it has met the test of time for 173 yenrs. At one time 
early in the history of our Government, the Constitution was studied 
and read by every citizen, along with the Holy Bible, and it. was 
respected and revered. 

Mr. Chairman, just last Sunday T had the pleasure of going down 
to Stratford, Va., and I stood in the room there where two signers 0 
the Declaration of Independence were born. And I went on down 4 
few miles further to the ancestral home of George Washington, think- 
ing during that day about the birth of this great country and its 
Constitution. | 

The next finding recited in the bill is that persons who have com- 
pleted six primary grades in a public school or accredited private 
school cannot‘reasonably be denied the franchise on grounds of illit- 
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eracy or lack of sufficient. education or intelligence to exercise the pre- 
rogatives of citizenship. oe ge 

I feel that we have an excellent school system in Mississippi and 
throughout the United States. In the first six grades students obtam 
the basic fundamentals, laying the groundwork for additional educa- 
tion as they grow older, Ordinarily, a sixth grader has studied the 
“three R’s,” reading, writing, and arithmetic. In addition, he has 
usually had courses in English, spelling, history, geography, health, 
American history, and possibly others. He has a fair education, 
which, when tempered and supplemented by years of experience in the 
natural growing up process, would equip him to become generally fa- 
miliar with the duties and responsibilities of citizenship when he 1s 21. 
This is certainly true in most cases, but we all know there are excep- 
tions to this general rule. As a hard and fast rule to be applied in 
every case, I frankly think it is a bad precedent. However, the real 
issue is not the factual appraisal of the worth of a sixth grade edu- 
cation. The issue is: Does the Congress have the authority to deter- 
mine that this sixth grade education qualifies one to become a voter? 
My answer is a resounding “No.” Only our States, in their wisdom, 


ean make this determination. 
And the answer would be the same if the sponsors of this legisla- 


tion proposed _a high school or even a college education instead of a 
sixth grade education. There is not one speck of constitutional au- 
thority for such legislation. That is the point I emphasize—consti- 
tutional authority. The level of education for tliese purposes is im- 
material. It is up to each State to decide. This constitutional power 
was reserved to the States and has not been withdrawn in the only 
way it could be; that is, by constitutional amendment. A report of 
the Civil Rights Commission cannot do it. The President cannot do 
it. The Supreme Court cannot do it. And the Congress cannot do 
so. It can only propose amendments. Sponsors of this bill do not 
seek to have the Chien propose an amendment to the Constitution. 
No—they just. propose that Congress ignore and in this case actually 
trample the Constitution—they propose that we close both eyes, for- 
get. the Constitution, and follow blindly after the social reformers. 

Mr. Chairman, such policies and procedures did not make this coun- 

try grent. And I predict. that the quickest way to our downfall is 
through the continued casting aside of our Constitution, ignoring its 
clear provisions, as seems to be so popular today in some quarters. 
* With one mighty stroke, the authors of this bill would have the 
Congress, by simple legislation, announce to the world that any person 
with a sixth grade education automatically possesses a reasonable 
understanding of the duties and_ responsibilities of citizenship. Not 
only would this strike down all State legislation on literacy in all the 
States, it would federalize a sensitive State power expressly reserved 
by the Constitution to the States, in plain, clear, and unmistakable 
anguage, 

My State is not. involved in the next “finding” contained in the bill 
since wo do not. have large numbers of citizens who speak the Spanish 
language. For that reason I will not attempt to comment on this 
paragraph of the bill at this time. I think all voters in all States 


would be able to speak the English language. 
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But now we come to the heart of the matter and the provisions of 
the bill which the legislative draftsman inserted, therein seeking to 
make out his case, when none existed. We have here his allegations 
of a constitutional foundation for this legislation—the sources within 
the Constitution itself which it is said authorize the bill. 

Since this is the heart of the matter, I quote this paragraph of 


the bill: 


(f) Under article I, section 4 of the Constitution; section 5 of the 14th 
amendment, and section 2 of the 15th amendment; and its power to protect 
the integrity of the Federal electoral process, Congress has the duty to provide 


against the abuses which presently exist. 

Sponsors of the bill thus adopt three separate provisions of the Con- 
stitution as the foundation upon which this legislation must: rest. I 
do not think that any word, clause or sentence in either of these 


provisions authorizes this bill. a 
First, let me quote section 4 of article I of the Constitution: 


The Times, Places, and Manner of Holding Elections for Senators and Repre- 
sentatives, shall be prescribed in each State by the legislature thereof; but the 
Congress may at any time by Law make or alter such Regulations, except as to 
the places of chusing Senators. 

How can it be said that this bill refers to the time, place or manner 
of holding an election ? 

This language is clear and concise. Its meaning cannot be misun- 
derstood. Any person able to read and write, with a reasonable 
understanding of the English language, must. conclude that.this section 
does not. grant any power to the Congress to determine the qualifica- 
tions of electors. The power extends only to the power to regulate 
the time, places and manner of elections. The only word even re- 
motely open to interpretation in this sentence is the word “manner.” 
Even that: word, however, read in conformity with other provisions 
of the section and the Constitution can only mean that “manner” 
relates to the procedure for holding the election. 

Perhaps the most. accurate interpretation of this provision can be 
made by considering the opinions of those who participated in the 
writing and discussions of the Constitution. We are fortunate to 
_ have available the Federalist Papers, which undertook, to explain 

and defend the provisions of the Constitution to the people who were 
considering its ratification. These contemporary discussions are more 
accurate than appraisals and opinions made today in this modern 
world by those who could not possibly be familiar with the thinking 
and the times during that period following the Revolutionary War 


and the failure of the Articles of Confederation. 
In the Federalist Papers, No. 52, we find this most enlightening 


statement by James Madison : 


The definition of the right of suffrage is very justly regarded as a fundamental 
article of republican government. It was incumbent on the Convention, there- 
fore, to define and establish this right in the Constitution. To have left it open 
for the occasional regulation of Congress, would have been improper for the 
reason just mentioned. To have submitted it to the legislative discretion of the 
States, would have beea improper for the same reason; and for the additional 
_ reagon, that it would have rendered too dependent on the State government, 

_that branch of the federal Government, which ought to be dependent on 
- the people alone. To have reduced the different qualifications in the dif- 

ferent States to one uniform rule, would probably have been as dis- 

‘ satisfactory as.to some of the. States, as. {it would have been difficult 
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to the Convention. The provision made by the Convention appears, therefore, 
to be the best that lay within their option. It must be satisfactory to every 
State; because it is conformable to the standard already established, or which 
may be established by the State itself. It will be safe to the United States; 
because, being fixed by the State constitutions, it is not alterable by the State 
government, and it cannot be feared that the people of the States will alter this 
part of their constitutions, in such a manner as to abridge the rights secured 


to them by the Federal Constitution. 

Mr. Chairman, I address one that is unusually learned in our 
constitutional law and history. Thestatement here by James Madison 
makes so clear as to be almost simple, the fine, delicate balance that 
this clause of the Constitution carries, and exactly what the founders 
meant, And as a practical matter it is still just as sound now as it was 
in the days of Madison. | 

Even Alexander Hamilton, never considered an advocate of States 
rights, but one of the authorities on constitutional interpretation, 
before the ratification of the Constitution wrote in Federalist No. 60, 
that the authority of the National Government: 

* * * would be expressly restricted to the times, the places, the manner of 
elections-— 


national elections— 


The qualifications of the persons who may choose, or be chosen, as has been 
remarked on other occasions, are defined and fixed in the Constitution, and 


are unalterable by the (National) Legislature. 

Again, Mr. Chairman, the very finest in simple language. 

The sponsors of this legislation would ignore James Madison, 
Alexander Hamilton and the other Founding Fathers who labored so 
diligently and so long to bring forth the Constitution. They would 
sweep their statements aside and enact legislation clearly in conflict 
with the power granted to the Federal Government. 

It is certainly clear that there was no misunderstanding of the 
intention of the States when they ratified the Constitution. In fact, 
7 of the 13 States, a clear majority, adopted resolutions against the 
interference of the National Government even in regard to the times, 

laces, and manner of holding elections, unless the States themselves 
ad not acted. These States were New rors Pennsylvania, South 


Carolina, North Carolina, Virginia, and Massachusetts. 
Obviously, there was a very jealous regard for the rights of the 


States in the matter of ulteage oo 
On this very question, in eho | v. United States, 256 U.S. 232 


(1920), the Supreme Court comment 

The history of the times indicates beyond reasonable doubt that, if the Con- 
stitution makers had claimed for this section the latitude we are now asked to 
sanction, it would not have been ratified. (See “Story on the Constitution,” 
secs. 814 et seq.) 

It would have been folly indeed to present a bill similar to S. 2750 
in the First Congress, The passage of time has not changed. the con- 
stitutional power of Congress in this field. 

Senator Ervin. If I may be permitted to jneetrupy yeu as you leave, 
on the question of section 4, article I, some days ago Dean Griswold of 
the Harvard Law School appeared before the subcommittee as a 
spokesman for the Civil Rights Commission. And to all practical in- 

tents and eg Dean Griswold admitted that section 4 of article I 
ua not afford a sufficient constitutional foundation to support these 
ills, | nye ts oar) 


b 
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Senator Stennis. Well, I thank the Chair. I did not have a chance 
to attend that hearing, but I read the press reports of the testimony, 
and also the questions opounded by the Chair. 

Secondly, we are told by these findings that Congress has the au- 
thority to pass this bill under section 5 of the 14th amendment. Among 
other provisions the 14th amendment guarantees to all citizens the 
equal protection of the laws and prohibits a State from denying to 
any person the equal protection of the laws, Section 5 provides as 


follows: 

The Congress shall have power to enforce, by appropriate legislation, the 
provisions of this article. 

The 14th amendment. was never intended to include the matter of 
suffrage at all. That subject was left to be covered by the 15th amend- 
ment, which mentions voting specifically. But if any authority is 
needed on this point, the Supreme Court answered the question em- 
phatically in 1874, only 6 years after the adoption of the 14th amend- 
ment. In Minor v. Happersett, 88 U.S. 162, the Supreme Court held 
that no new voters were made by the 14th amendment, and that the 
amendment did not add to the privileges and immunities of a citizen 
but only furnished an additional guarantee for the protection of such 
as he already had. In the course of its opinion the Court said: 

Indirectly it may have had that effect, because it may have increased the 
number of citizens entitled to suffrage under the Constitution and laws of the 
States, but it operates for this purpose, if at all, through the States and the 
State laws, and not directly upon the citizen. 

Let me emphasize that any effect of the 14th amendment operates 
“through States and the State laws” in the words of the Court. 

In other cases, the Court has reaffirmed this principle, Pope v. Wil- 
Lams, 198 U.S. 621 (1904) ; Breedlove v. Suttles, 302 U.S, 277 (1937). 

Thirdly, it is said that Congress has the constitutional authority to 
enact S. 2750 under the terms of section 2 of the 15th amendment. 
That amendment, of course, provides that: the right of citizens of the 
United States to vote shall not be denied or abridged by the United 
States or by any State on account of race, color, or previous condition 
of servitude. Section 2 provides as follows: 

‘The Congress shall have power to enforce this article by appropriate 
legislation. 

This amendment, then, prohibits the States and the United States 
from denying the right of citizens to vote. It does not give the vote 
to anyone. Only the States can take that action. The adoption of 
this amendment did not in any way alter the provisions of article I 
of the Constitution, which clearly reserved to the States the power to 
fix the qualifications of voters, and determine who might meet those 

qualifications. 
~— ‘In 1876, the Supreme Court decided in Reese v. United States, 92 
US. 214, as follows: 


The 15th amendment does not confer the right of suffrage upon anyone. It 
prevents the States, or the United States, however, from giving preference, in 
this particular, to one citizen of the United States over another on account of 
race, color of previous condition of servitude * * * 

- The power of Congress to legislate at all upon the subject of voting at State 
elections rests upon this amendment, and can be exercised by providing a 
punishment only when the wrongful refusal to receive the vote of a qualified 
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elector at such elections is because of his race, color or previous condition of 
servitude. 

Other cases decided by the Supreme Court parte the years have 
upheld this principle. In Pope v. Williams, 193 U.S. 621 (1904), the 
Court reaffirmed its earlier holding that the States retained control 
over suffrage, even after the adoption of the 15th amendment. In 
that case, the Court said: 

Since the Lith amendment the whole control over suffrage and the power to 
regulate its exercise is still left with and retained by the several States, with 
the single restriction that they must not deny or abridge it on account of race, 
color or previous condition of servitude. 


Later, in the same opinion, the Court used this language: 


* * * the Iederal Constitution does not confer the right of suffrage upon 
anyone, and tne conditions under which that right is to be exercised are matters 
for the States alone to prescribe, subject to the conditions of the Federal Con- 
stitution, already stated; although it may be observed that the right to vote for 
a Member of Congress is not derived exclusively from the State law (see Federal 
Constitution, art. I, sec. 2). But the elector must be one entitled to vote under 
the State statute. In this case no question arises as to the right to vote for elec- 
tors of President and Vice President, and no decision is made thereon, The ques- 
tion whether the conditions prescribed by the State might be regarded by others 
as reasonable or unreasonable is not a Federal one. We do not wish to be 
understood, however, as intimating that the condition in this statute is unreason- 
able or in any way {ipproper. 

In a later case, Guinn v. United States, 238 U.S. 347 (1915), the 

uestion involved was the application of literacy tests and whether 
the use of such tests conflicted with the 15th amendment, a question 
very similar indeed to that being discussed today in relationship to 
this legislation. In that. case, the Court said that. the establishment of 
the literacy test wus a valid exercise by the State of a lawful power 
vested in it and was not subject to supervision. In discussing the 15th 


amendment, the Court used this language. 


Beyond doubt the amendment dves not take away from the State governments 
in a general sense the power over suffrage which has belonged to those govern- 
ments from the beginning and without the possession of which power the whole 
fabric upon which the diversion of State and National authority under the 
Constitution and the organization of both governments rest would be without 
support and both the authority of the Nation and the State would fall to the 
ground. In fact, the very command of the amendment recognizes the possession 
of the general power by the State, since the amendinent seeks to regulate its 
exercise as to the particular subject with which it deals. 

It is true also that the amendment does not change, modify or deprive the 
States of their full power as to suffrage except of course as to the subject with 
which the amendment deals and to the extent that that obedience to its command 
is necessary. Thus, the authority over suffrage which the States possess and 
the limitation which the amendment imposes are coordinate and one may not 
destroy the other without bringing about the destruction of both, 


This holding has been reaffirmed recently in Lassiter v. Northamp- 
ton County Board of Elections, 360 U.S. 45, decided in 1959, as I re- 
call, in the State of North Carolina. 

What. can be more clear? Under the plain words of the Consti- 
tution, under numerous interpretations of the Constitution by the 
Supreme Court, even construing the provisions relied upon by the 
sponsors of this bill, the Congress does not have one ounce of author- 
ity to proceed in this field. 

82715—62——14 
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If further proof is necessary as to the correctness of this position, 
the question should be settled once and for all by pointing out that 
even after the adoption of the 14th and 15th amendments, another 
amendment was adopted, the 17th amendment. This amendment pro- 
vided for the direct election of U.S, Senators by the people. The last 
sentence of clause I of the 17th amendment reads as follows: 


The electors in each State shall have the qualifications requisite for electors 
of the most numerous branch of the State legislatures, 


Tt is rendily seen that there is a continuous change of language 
running throughout the Constitution and authorities on the Consti- 
tution, including words by James Madison, Alexander Hamilton, and 
many opinions of the Supreme Court. This language can mean but 
one thing, that the States have the sole power to determine the qualifi- 
cation of electors. 

Tn the exercise of that constitutional power, 21 of our 50 States have 
adopted literacy tests. These literacy tests are a valid exercise of the 
right. of the State to determine the qualifications of its voters. So 
long as these tests are administered to all applicants for registration, 
regardless of color or identity, and without discrimination, the Su- 
preme Court. has held many times that literacy tests are constitutional. 
As the Court said recently in Guinn v. United States, 238 U.S, 347: 

No time need be spent on the question of the validity of the Iiteracy test 
considered alone since as we have seen its establishment was but the exercise 
by the State of a lawful power vested In it not subject to our supervision, and, 
indeed, its validity 1s admitted. 

Tn support. of this principle, see also Williams v. Aflissiasippi, 170 
US, 215, 42 T Ed. 1012 (1898), Trudeau v. Barnes, 65 F. ed 563 
(CC3th 1933), 

In Lassiter v. Northampton County Board of Elections, 360 U.S. 
45 (1959) mentioned earlier, the literacy test. provision of the North 
Carolina constitution was involved. In holding that a State may 
consistently with the constitution, apply a literacy test to all voters 
irrespective of race or color, the Court recognized that it is within the 
sole power of the State to determine the qualification of voters. The 


Court said: 

The States have long been held to have broad powers to determine the condl- 
tions tinder which the right of suffrage may be exercised, Pope v. Williams, 193 
U.S, 621, 683; Mason v. Missouri, 179 U.S. 328, 885, absent of course the diserimi- 
nation which the Constitution condemns, Article I, section 2 of the Constitution 
in dts provision for the election of members of the House of Representatives and 
the 17th amendment in {ts provision for the election of Senators provide that 
officials will be chosen “by the people.” Each provision goes on to state that 
“the electora In each State shall have the Qualifications requisite for Electors of 
the most numerous Branch of the State Legislature.” So while the right of suf- 
frage is established and guaranteed by the Constitution (Be Parte Yarbrough, 
110 U.8.651, 663-665; Smith v. Alheright, 321 U.S, 649, 661-662) it is subject to 
the imposition of State standards which are not discriminatory and which do not 
contravene any restriction that Congress, acting pursuant to its constitutional 
powers, has imposed. See United States v. Classic, 8313 U.S. 200, 315. While 
section 2 of the 14th amendment, which provides for apportionment of Repre- 
sentatives among the States according to their respective numbers counting the 
whole number of persons ‘in each State (except Indlans not taxed), speaks of 
“the right to vote,” the right protected refers to the right to vote as established by 
the laws and constitution of the State. WePherson v. Blacker, 146 U.S. 1, 39. 

We do not suggest that any standards which a State desires to adopt may be 
required of voters, But there is wide scope for exercise of its jurisdiction, Resl- 
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dence requirements, age, previous criminal record (Davis v. Beason, 183 U.S. 333, 
$145-347) are obvious examples indicating factors which a State may take into 
consideration in determining the qualifications of voters, The ability to read and 
write likewise has some relation to standards designed to promote intelligent use 
of the ballot. Literacy and illiteracy are neutral on race, creed, color, and sex, 
as reports around the world show. - Literacy and intelligence ure obviously not 
synonymous, Illiterate people may be intelligent voters. Yet in our society 
where newspapers, periodicals, books, and other printed matter canvass aud 
debate compaign issues, a State might conclude that only those who are literate 
should exercise the franchise. Cf. Franklin v. Harper, 205 Ga, 779, 55 S.B, 2d 
221, appeal dismissed 339 U.S, 46. Tt was said last century In Massachusetts 
that a Literacy test was designed to Insure an “Sndependent ard intelligent” 
exercise of the right of suffrage. Stone v. Smith, 150 Mass. 413—41¢, 34 N.EB. 621. 
North Carolina agrees. We do not sit in Judgment on the wisdom of that policy. 
We cannot say, however, that it is not an allowable one measured by constitu- 
tional standards, 

In Darby v. Daniel, 168 F. Supp. 170, certain persons challenged 
the provisions of the Mississippi constitution requiring a literacy test. 
In the course of its opinion, the district court said : 


Any consideration of the constitutionality o? the challenged portions of this 
amendment begins with the fundamental fact that, under our constitutional 
system, the qualification of voters is a matter committed exclusively to the 
States. 

In support of this basic principle of constitutional Jaw, the Court 
quoted from Pope v. Williams, 1904, 193 U.S. 621, 24, S. Ct. 573, 48 
LL. Id, 817, as follows: 

The privilege to vote in any State is not given by the Federal Constitution, or 
by any of its amendments. It is not a privilege springing from citizenship of the 
United States, Minor v. Happersett, 21 Wall. 162, 22 L. Ed. 627. It may not be 
refused on account of race, color, or previous conditions of servitude, but it does 
not follow from mere citizenship of the United States. In other words, the 
privilege to vote in a State is within the jurisdiction of the State itself, to be 
exercised as the State may direct, aud upon such terms as to it may seem 
proper * * * 

Mr, Chairman, my brief discussion today was restricted to the con- 
stitutional issue and I have not attempted to go into detail. Authori- 
ties have been cited plainly showing that the Congress does not have 
constitutional authority to enact this legislation but that the States 
have this sole power, Further, that the States themselves have enacted 
legislation providing literacy tests and that such tests are a valid 
exercise of the powers granted to the States. 

In my judgment, this legislation should not be considered further 

the subcommittee, the full committee nor the Senate. However, if 
this bill should be taken up on the Senate floor pursuant to the plans 
which have been announced, then I expect to discuss many more au- 
thorities and special points in alerting Members of the Senate and the 


* 


Nation to the serious dangers of such iy Segre 

Should this proposal be approved by the Congress, signed by the 
President and upheld by the Courts, it would be irrefutable proof 
that the U.S. Constitution is gone. The passage of this bill would be 
fair warning to all of the people that any provision of the Constitu- 
_ tion could be ignored or “read out” of the Constitution. It would be 
proof that the President and a majority of the Congress could do what 
they wish. Thus we would, in effect, no longer have a written 
Constitution. | 

Mr. Chairman, I especially thank the chairman, of the committee 
for holding this session. — i 
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Senator Ervin. I invite the Senator's attention to page 3 of S. 2750, 


where it says— 

No person whether acting under the color of law or otherwise shall intimidate, 
threaten, coerce, or attempt to intimidate, threaten, or coerce any other person 
for the purpose of interfering with the right of such person to vote or to vote 
as they may choose in any Federal election, or subject or attempt to subject 
any other persons to the deprivation of any State in any Federal election. 

I will ask the Senator from Mississippi if he agrees with me that. the 
way this is phrased, “No person whether acting under the color of law 
or otherwise” it does not indicate a purpose to make it apply to 
individuals, : 

Senator Stennis. I think so. I don’t see any other interpretation. 

Senator Ervin. And has not the Supreme Court of the United 
States held on many occasions that the 15th amendment only applies to 
State actions, and that legislation cannot be adopted under it applying 
to individuals? 

Senator Stennis. The Senator is correct, that is the recollection of 
the Senator from Mississippi. That isa good point. _ a 

Senator Ervin. Now, the other bill, S. 480, I would like to invite the 
Senator’s attention to section 2 on page 3, to the phraseology— 

All citizens of the United States who are otherwise qualified by law to vote in 
any election by the people in any State, territory, district, county, city, parish, 
township, school district, municipality, or other territorial division 


and so forth. 

Does that indicate that the purpose of this bill is to apply to all elec- 
tions regardless of whether held for Senators and pang soon for 
the National Congress, or for State or municipal officers 

Senator Srennis. It is clear, and unmistakable; it would be all- 
inclusive. 

Senator Ervin. And has not the Supreme Court held in a number 
of cases that the only authority Congress has to legislate in respect to 
_ State elections is under the 15th amendment ? 

Senator Stennis. Yes, the Senator is correct. 

Senator Ervin. If I may state a premise, it was admitted by the 
spokesman for the Civil Rights Commission, Dean Griswold, that this 
bill was aimed at the Southern States alone. — : 


Senator Stennis. Yes. | 
Senator Ervin. Now, there are only seven Southern States that have 


a literacy test. I will ask the Senator from Mississippi if the Supreme 
Court did not hold in the Zassiter case that the literacy test established 

by the North Carolina Constitution and statute is perfectly valid under 
the Federal Constitution ? 

Senator Stennis. That was the holding of the court, and, as I recall 

that was one of the recent cases. 

Senator Ervin. And did not the Supreme Court of the United States 
hold in the case of W7l?éams against Wississippi that the literacy test 
prescribed by the State of Mississippi is valid under the Constitution 
of the United States? | 
| Senator Stennis. That is the holding of the Court undoubtedly, yes, 

_ that was the U.S. Supreme Court case decided in 1904. 
Senator Ervin, And then I will ask the Senator if the circuit court 
of appeals did not hold in the 7'rudeau case that the literacy test 
_prescribed by Louisiana is perfectly’ valid under the Federal Consti- 
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tution, and did not the Supreme Court refuse to grant certiorari and 
review that decision in the Z'rudeau case? 
Senator Stennis. Yes, the Senator is correct. And that case was 
decided as recently as 1933. fe 
Senator Ervin. So that the Federal courts, which possess the judi- 
cial power of the United States, have held chat the literacy tests pre- 
scribed by three of the seven Souhern States are perfectly valid under 


the Federal Constitution ? 


Senator Stennis. Correct. es 
Senator Ervin. And now we have these peculiar bills which are 


proposed to be enacted by the Congress, which possesses none of the 
Judicial power of the United States, reciting in effect. that, notwith- 
standing the decisions of the Supreme Court of the United States and 
of the circuit court of appeals as to the literacy tests of three of the 
Southern States, these literacy tests are actually unconstitutional, 

Senator Stennis. That. is correct. It goes into the very teeth, as 
the Senator says, of the Constitution. 

Senator Ervin. Do not these bills represent an effort on the part 
of the Congress to usurp the judicial power of the United States and 
to overrule the decisions of the Federal courts, including two decisions 
of the Supreme Court of the United States ¢ 

Senator Stennis, Ui nistakably; it goes into a field of legislation 
where it has no authority, and in order to get there it usurps the 
power of the judiciary, too. 

Senator Ervin. So if the writer of the book of Ecclesiastes had 
postponed writing that book until today he would not be able to say 
that there is nothing new under the sun, would he? 

Senator Stennis. Well, it is certainly an innovation. This law, 
as the Senator has said, goes just that far. And I say that if it should 
be adopted and passed, signed, and upheld that then really the Con- 
stitution is gone, and all the set precedents under it. 

Senator Ervin. I will have to say that I agree with the Senator from 
Mississippi; if these bills are passed by the Congress and signed into 
law by the President, and their validity is upheld by the Supreme 
Court of the United States, then I say that the States and the people 
of the United States have lost the protection of the written Consti- 
tution, 

Senator Srennis. We are back where we started. 

Senator Ervin. Only worse. We do not have any Alexander 
Hamiltons I say, or James Madisons around to set up a new one. 

Senator Stennis, It will be just the majority of the Congress and 
whoever happens to be President of the United States. 

Senator Irvin. Does the Senator think that I am straying very fur 
from the truth when I say that these bills represent. an effort to sell 
constitutional truth for a sorry mess of political pottage? 

Senator Stennis. I think timmietalen bly, you can’t reasonably at- 
tribute any other idea behind it, except a pattern of that kind. 

Senator Ervin. I think counsel has one or two questions. 

Mr. Creecu. Senator Stennis, you have addressed your remarks, sir, 
primarily to S, 480 and S. 2750. 

Senator Stennis. That. is correct, yes. 

Mr. Creecu. And, as you have said, there are literacy tests in some 


20 or 21 States. 
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Senator Srennis. Yes, 

Mv. Crecu, Now, S. 2979 would change the voting laws in exact ly 
45, or 90 percent of all the States. 

Now, in this particular measure, sir, as you will note on page 2 of 
_ the bill, the State would only be permitted to disfranchise an individ. 
unl from voting in those instances in which he was unable to meet the 
reasonable age requirements, reasonable requirements as to length of 
residence, Jegal confinement at the time of the election, registration, 
and conviction of a felony. Sir. in the State of Mississippi, as ina 
number of other States, there is either a constitutional provision or a 
State statute which disqualifies idiots or insane persons from voting, 
Under the provisions of this-bill they would be permitted to vote 
unless they were under legal confinement. Also, if this bill should 
adopt the criminal code definition of a felony, Mississippi could no 
longer disqualify certain people for certain acts here unless the im- 
prisonment. were, as provided by the Federal statute, for 1 year or 
more. 

IT wonder, sir, where in the Constitution is the power granted to 
Congress to enact such legislation ? 

Senator Srennis. Well, I don't think it. exists at all, I have not 
realy studied S, 2979 enough to say where he proposes to get it ex- 
cept through this finding clause that he has here. Perhaps there. I 
concentrated on S. 2750 because I understood that was the one that was 

oing to be called up, and I think that will be the one that. will be 

fore the Senate. And these others may be debated. But. you cer- 
tainly make a good point here about it. 

He attempts to bottom his bill on the 14th amendment and on the 
15th amendment. and some other findings of fact. 

_ Mr. Crrecu. The statement. has been made that whenever Congres: 
has acted to change voter qualifications in the past, it has al ways done 
so by constitutional amendment and not by statute. Would you care 
to comment. on that assertion ? 

Senator Stennis. Of course we have had attempts here for years to 
pass the bill with reference to excluding the poll tax by legislative en- 
actment. I think that has been before the Congress for, well, someone 
told me almost 80 years. ot 
| But fp has always been defeated when it was brought into that 

ound, = - 
our, Creecn. What-they had specific reference to, sir, was the enact- 
ment of the 15th amendinent to the Constitution and the 17th amend- 
ment to the Constitution. oe 

Senator Stennis. Yes. Well, it has just. lately been recognized 
that that was the path to vote, and it was necessary to vote. And in 
Congress each time when the voters’ qualifications came up they re- 
iterated the previous provisions of the Constitution of the United 
States, bringing them uptodate. | 

Senator Ervin. We will recess until in the morning at 10 o'clock. 

(Whereupon, at 4:15 p.m., the committee recessed, to reconvene at 


10 a.m., Fri lay, April 6, 1962.) 


LITERACY TESTS AND VOTER REQUIREMENTS IN 
FEDERAL AND STATE ELECTIONS 


FRIDAY, APRIL 6, 1962 
U.S, Senate, 


SUBCOMMITTEE ON ConstiTUTIONAL Riguts 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to recess, at. 10 a.m., in room 357 
Old Senate Office Building, Senator Sam J. Ervin, Jr. (chairman 
of the subcommittee) presiding. 

Present: Senator Ervin (presiding). 

Also present: William A, Creech, chief counsel and staff director; 
Bernard Waters, minority counsel; and L. P. B. Lipscomb, profes- 
sional staff member, Judiciary Committee. 

Senator Ervin. The subcommittee will come to order. The first 
scheduled witness is Andrew J. Biemiller. 

The committee is glad to have vou here. 


STATEMENT OF ANDREW J. BIEMILLER, DIRECTOR, DEPARTMENT 
OF LEGISLATION, AFL-CIO; ACCOMPANIED BY THOMAS HARRIS, 


ASSOCIATE GENERAL COUNSEL 


Mr. Bremer. Thank you, Mr. Chairman, Fer the record, my 
name is Andrew J. Biemiller. I am legislative director for the Amert- 
can Federation of Labor & Congress of Industrial Organizations. I. 
am accompanied by Mr. Thomas E. Harris, associate general counsel 
for the American Federation of Labor & ek Ri of Industrial Or- 
ganizations, who in addition to my statement, has a statement on the 
constitutionality of the proposed legislation that we desire to sub- 
mit for the record. | 3 

The American Federation of Labor & Congress of Industrial Or- 
ganizations appreciates very much this opportunity to present to you 
our views on S. 2750 and other bills to protect the right to vote from 
arbitrary discrimination by literacy tests or other means. 

There are three principal measures dealing with this subject which 
are before you for consideration, These measures are S. 480, intro- 
duced by Senator Jacob Javits and a bipartisan group of other Sena- 
tors; S, 2750, introduced by Senate Majority Leader Mike Mansfield 
and Senate Minority Leader Everett Dirksen; and S, 2979, introduced 
by Senator Kenneth Keating who, like Senator Javits, is also joined 
by a bipartisan group of other Senators, » number of whom are also» 
sponsors of the Javits bill. All three of these bills have the common 
objective of qualifying as a voter, notwithstanding existing “literacy,” 
“understanding” or “interpretation,” “educational” or similar per- _ 
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formance tests under the laws of 19 States, any otherwise qualified per- 
son who has completed at least six grades of formal schooling. 

Before discussing the provisions of particular bills, there are a few 
general comments L would like to make. 

Mr. Chairman, the AFL-CIO has long supported abolition of the 
use of “literacy,” “understanding” or “interpretation,” “education” or 
other similar performance tests to restrict the right to vote in Federal 
and State elections on grounds of race or color. Based on the expe- 
rience of members of our affiliated unions and on the findings of Gov- 
ernment agencies, such as the Department of Justice and the Civil 
Rights Commission, it is clear that such tests are frequently used in 
many areas of the country to deny the right to vote to many citizens 
based on their race or color. The use of literacy tests for such a pur- 
pose is nn anachronism in a free society such as we are striving to 
achieve in the United States, Our form of government. demands the 
widest possible availability of the right of suffrage for all citizens, 
without. discrimination of any kind whatsoever. 

For Congress to take action at this time in the civil rights field, 
however, which would be limited to abolishing the discriminatory use 
of literacy tests to deny citizens the right to vote, would amount to 
only a small step in the direction of eliminating unfair and unjust 
restrictions on the civil rights of U.S. citizens based on race, creed, 
color or national origin. We want to make it very clear that. while 
we support enactment of an effective Federal statute to abolish the dis- 
criminatory use of such tests this stand should not be interpreted as 
in any sense a relaxation of our continued and insistent support of 
legislation to eliminate discrimination in other fields. 

I would also like to point out, Mr. Chairman, that this is the third 
time in 5 years that a serious attempt. is being made to broaden the 
suffrage. When Congress, in the Civil Rights Acts of 1957 and 1960, 
undertook to provide additional safeguards for the right of all citi- 
zens to vote, the argument was made that, if only the right to vote were 
assured to.all persons wtihout. discrimination, it might be less neces- 
sary, or possibly even unnecessary, for Congress to deal legislatively 
with discrimination in such fields as education, jobs, and housing. 
We have had our doubts about this argument in the past, and we still 
have them. While we support elimination of restrictions on the right 
to vote, we continue to believe that elimination or restrictions on vot- 
ing rights cannot and must not be a substitute for really meaningful 
legislation to eliminate discrimination and segregation in the fields of 
education, jobs, and housing. 7 

Turning now to the measures to abclish or restrict the arbitrary 
use of literacy and similar performatice tests as qualifications for vot- 
ing let me say at the start, Mr. Chairman, that we definitely favor 
enactment of legislation to accomplish this objective, rather then a 
constitutional amendment. We see no legal necessity for resort to the 
device of a constitutional amendment to abolish the discriminatory 
literacy tests as qualifications for voting. We believe there is need for 
passage of such legislation and we urge favorable action on such 
egislation by the Congress at.this session. 

In our judgment, Mr. Chairman, Congress has ample authority 
under the 15th amendment to the Constitution of the United States to 
enact legislation needed to protect citizens against deprivation of their 


a 


LITERACY TESTS AND VOTER REQUIREMENTS 211 


right. to vote on the basis of their race or color. The 15th amendment 
specifies that : 

The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of race, color, or 
previous condition of servitude, 

Diseriminatory application of voting qualifications to deny the right 
to vote to certain persons because of their race or color also violates 
the equal protection of the laws which is guaranteed to all persons 
under the Hth amendment. Section 2 of the 15th amendment and 
section 5 of the 14th amendment provide that Congress shall have 
power to enforce these amendments by appropriate legislation. 

The constitutionality of this legislation rests upon this analysis: 
The right to vote for Federal officers is a right protected by the 
U.S. Constitution; it is not a privilege to be conferred or withheld at 
the whim of any State. For this reason Congress has the obligation 
to protect. the exercise of this fundamental right. In discharging this 
duty, Congress cannot. be restricted by any narrow and stultifying in- 
terpretation which would prevent adequate protection being afforded 
{o citizens in the exercise of their right to vote. Therefore, a State 
has no constitutional license to impose such conditions upon the exer- 
cise of the right to vote for Federal officers as to disenfranchise citizens 
of the United States on ground of race or color. 

We are aware, Mr. Chairman, that technical arguments have been 
made, based on the alleged exclusive authority of the States to regulate 
the conduct. of elections, that. a constitutional amendment is necessary 
to abolish or limit the authority of the States to make their own rules 
as to literacy or other qualifications of voters. It is true that the 
State may prescribe qualifications but. in this connection it should be 
recalled that the basic right to vote for Federal officers is one which is 
giver by the Constitution of the United States. 

What, then, is the scope of the States power to prescribe qualifi- 
cations? Is the States power in this respect completely without limi- 
tation? May the State, for example, declare that only named persons 
may vote? Has section 2 of article I in fact negated any constitu- 
tionall | Sarrdel poe right to vote?’ The U.S. Supreme Court, in the 
case of United States v. Classic (818 U.S. 299), decided this in the 
negative. The Court in the Classic case said that the right to vote 
does flow from the Constitution. That statement would be incon- 
sistent with any construction of section 2 of article I which would in 
fact. declare that the State has an absolute and unlimited right to — 
grant or deny access to the ballot box. 

Thus, if the State were to sanction fraud in the grant or denial of 
access to the ballot box, the view that the State power is absolute would 
affirm the constitutionality of such action. The fact is that the Su- 
preme Court has negated that position. The obvious grounds for the 
Court’s position are that fraudulent. limitation on the right to vote 
cannot. come under the head of “qualification” to officials because the 
State may not make bribery a qualification. Such a situation would 
clearly defeat the basic purpose of the constitutional guarantee of the 
right. to vote. 

"Thus Congress has the right to regulate literacy as qualifications for 
voting because as the Civil Rights Commission found in its 1961 


report— 
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A common technique of discriminating against would-be voters on racial 
grounds tnvolves the discriminatory application of legal qualifications for voters, 
Among the qualifications used in this fashion are requirements that the voter 
be able to read and write, that he be able to give a satisfactory interpretation 
of the Constitution, that he able to calculate his age to the day, and that he be 
of “good character.” 


In its 1961 report, the Civil Rights Commission recommended 


unanimously— 

that Congress enact legislation providing that in all elections in which, under 
State law, a “literacy” test, an “understanding” or “interpretation” test, or 
an “educational” test is administered to determine the qualifications of electors, 
it shall be sufficient for qualification that the elector have completed at least 
six grades of formal education. 

Nineteen States now require that voters demonstrate their literacy 
as a condition of being allowed to exercise the right to vote, according 
to data compiled by the Civil Rights Commission in its 1959 report, 
and the Commission has found that— 
complex voter-qualification laws, including tests of literacy, education, and inter- 
pretation, have been used and may readily be used arbitrarily to deny the right 
ot vote to citizens of the United States. 

As the Civil Rights Commission has stated, there is no doubt that 
many qualified Americans are still systematically denied the right to 
vote today, 100 years after the enactment of the 15th amendment. In 
man localities, literacy tests, which may appear to be fair and open 
on the surface, are used to deny the right to vote to many citizens. 
In his state of the Union message, President Kennedy called attention 
to the “insidious” use of literacy tests to deny the right to vote. 

As I pointed out, there are three principal measures dealing with 
the subject of literacy tests which are before this subcommittee for 
consideration. S. 480, however, seems to be comprehended within the 
somewhat broader terms of S, 2750, and many of its sponsors are also 
sponsors of S, 2979, the more recent bill introduced by Senator Keat- 
ing. I shall, therefore, confine my discussion to S, 2750 and S, 2979. 

_ In S, 2750 the Congress finds that it is essential to our form of 
- government that all qualified citizens have the opportunity to partici- 
pate in the choice of elected officials. I believe you will agree that 
only a. very small number of American citizens, if any, would chal- 
lenge this aed : | 
7 nder the bill, Congress finds, in addition, that the right to vote 

jn Federal elections must be maintained free from discrimination or 
corrupt influence. This, too, is a finding with which I am certain 
very few Americans would disagree. 

Under the bill, Congress further finds that many persons have been 
subjected to arbitrary or unreasonable voting restrictions because of 
their race or color and that literacy tests and other performance tests 

have been used in some States to offectuate arbitrary and unreasonable 
denial of the vote. I think that the Congress would be amply justified 
in making this finding. 

The bill’s basic finding is that persons who have completed six 
primary grades in an accredited school “cannot reasonably be denied 

_ the franchise on grounds of illiteracy or lack of sufficient education 

.or intelligence to exercise the prerogative of citizenship.” This find- 
ing seems to me to be reasonable and a proper basis for legislation 
specifying the type of reasonable requirement that States may require 
of persons who vote in Federal elections. | 
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Finally, the Congress would make a finding that large numbers of 
American citizens are denied the right to vote by virtue of their birth 
and education in a part of the United States in which the Spanish 
language is used, that these citizens are well qualified to exercise the 
franchise, that necessary information for the intelligent exercise of 
the franchise is available to them through Spanish-language news 
sources; and that lack of proficiency in the English language provides 
no reasonable basis for excluding these citizens from participating in 
the democratic process. These findings, Mr. Chairman, relate to the 
fact that many Spanish-speaking Americans are denied the right to 
vote in a number of areas of the country simply because they were 
not able to read or speak the English language well enough to satisfy 
the election officials, although their ualifications for voting were 
otherwise no less than those of many English-speaking citizens who 
were accorded the right to vote. 

In summary, Mr. Chairman, the bill’s findings seem to me to be 
sound and constitute a reasonable and firm foundation upon which to 
base the substantive provisions of the bill. 

Turning to these substantive provisions, it is important to note that 
S. 2750 does not abolish all literacy tests as a qualification for voting in 
Federal elections. It would simply bar the arbitrary use of such 
tests to deny the right. to vote to citizens of the United States, includ- 
ing Spanish-speaking citizens of the United States and the Common- 
wealth of Puerto Rico. 

The bill would add to the present legal prohibition against intimi- 
dation, threats, or coercion, under color of law for the purpose of 
interfering with the right of any person to vote in any Federal elec- 
tion, a new Federal offense, consisting of yl aa , Or attempting to 
subject, any person to any “deprivation of the right to vote” in any 
election. Such deprivation of the right to vote would include (1 
application to any person of more restrictive standards or procedures 
for voting than are applied to other persons similarly situated, and 
(2) denial of the right to vote to any otherwise qualuie’ person on 
account of his ae in any examination, whether for literacy 
or otherwise, if such persc.. has not been adjudged incompetent and 
has completed the sixth primary grade of any public school or any 
accredited private school in any State or territory, District of Colum- 
bia, or Puerto Rico. 7 

Tt seems to me, Mr. Chairman, that these provisions are modest and 
certainly reasonable, Arbitrary appiication of standards for voting 
to deny some people the right to vote because of their color or their 
language while pranving the right to vote to other more favored groups 
is unfair and, I firmly believe, unconstitutional. Our law is based 
upon and embodies the theory that all American citizens are to be 
treated equally, insofar as their basic political and economic rights 
are concerned. Unequal treatment is abhorent to us as American 
citizens. 

Possibly some may quibble over the bill’s provision that a person 
who has completed six grades of a public school or an accredited 
private school shall be deemed to meet the literacy requirements con- 
tained in State laws. It seems to me, however, Mr. Chairman, that this 
provision is clearly not unreasonable. Any more restrictive stand- 
ard as a qualification for voting in Federal elections would, in my 
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judgment, be clearly unreasonable and would continue to enable elec- 
tion officials in some States to deprive many persons arbitrarily of the 
‘right to vote. 

Senator Keating’s bill, S. 2979, would also provide that a person who 
has completed six grades of formal education shall be deemed to 
meet literacy and other tests designed to assure a person’s ability to 
read and understand as qualifications for voting and for registering 
tovote. The scope of this bill, however, is broader than that. of S. 2750, 
since it would apply to elections “for any office established by or under 
the Constitution or laws” or any State, as well as to Federal elections, 
S. 2979 would also provide that the right of citizens of the United 
States to vote, to register or otherwise qualify to vote, or to have their 
vote counted shall not be denied, abridged or interfered with by the 
United States or any State for any reason except the following: 
(1) inability to meet age requirements; (2) inability to meet require- 
ments of residence; (3) legal confinement at the time of election or 

istration; and (4) conviction of a felony. The bill would require 
that these tests be “uniformly applied within the State and its political 
subdivisions to all persons.” 

S. 2979 forbids “arbitrary inaction” as well as “arbitrary action” 
by any person “whether acting under color of law or otherwise,” which 
denies, abridges, or interferes with, or threatens to deny, abridge, or 
interfere with, the pert of any other person to vote, register or have 
his vote counted. The Director of the Census would be required to 
compile comprehensive information and statistics relating to voter 
registration in each State and the number of registered voters who 
vote in each State. Beginning with the next decennial census, such in- 
formation and statistics would be compiled as part of the decennial 
census, These provisions of S. 2979, it seems to me, are clearly neces- 
sary and desirable from the standpoint of providing more adequate 
safeguards for the right to vote without regard to race or color. The 
subcommittee should, I believe, give spmpathietic consideration to these 
provisions in determining what kind of voting rights legislation it 
wishes to recommend to the Senate.. These provisions are in accord 
_ with recommendations of the Civil Rights Commission contained in 
its 1961 report and would go far toward lifting unfair and discrimina- 
tory barriers to full and equal suffrage which will deny the right to 
vote to many persons throughout the United States on the basis of 
. their race, color, or language. — re 
~ ‘Voting rights legislation needs to be considered, Mr. Chairman, 

against the background of wholesale denial of voting rights to minor- 
ity groups on many different grounds in many parts of the country. 
Despite the fact that some progress has been made recently in estab- 
lishing equal voting rights, the AFL-CIO Executive Council was 
forced to report to our 1961 convention that— _ | 
- In the South, only about 25 percent of Negroes are registered. In many 
counties in the South, Negroes have not sought to register and to vote because 


of intimidation, private as well as official. | 
According to the report issued by the U.S. Civil Rights Commission in Septem- 
ber 1961, Negroes in some 100 counties in eee ve Georgia, Louisiana, 
Mississippi, North Carolina, South Carolina and Tennessee were denied voting 
rights by discriminatory practices, by threats and by intimidation. The Com- 
mission reported that “some States have given encouragement to discriminatory 


denials of the right to vote.” ' 
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The legislation which this subcommittee is considering is long over- 
due and should be given favorable action by the Congress at the earliest 


possible date. 
Thank you very much for the chance to appear here today, Mr. 


Chairman. 

As I said, Mr. Harris, our associate counsel who is with me, is pre- 
reat to discuss our views on the constitutionality of the proposed 
egislation. 

‘Senator Ervin. I have to take issue with you as to the State of 
North Carolina. The spokesman for the Civil Rights Commission 
was here the other day, and he said if the situation everywhere were 
like it is in North Carolina, there would be no justification for passing 
these bills. 

We have a Negro population of 1,116,000, and there have only been 
$9 complaints filed in the State of North Carolina. 

Mr. Bresaiier. Mr. Chairman, I shall be very happy to check that 
matter back. You note the statement comes from a statement pre- 
pared for our convention. And if we have offended your State un- 
fairly, I apologize. 

Senator Ervin. We are used to being criticized. We have been for 


2100 years. 
As a matter of fact, in 1957 the then Attorney General of the United 
ommittee and picked 


States, Mr. Brownell, appeared before this su 

out one precinct in Greene County, N.C., one precinct in Chatham 
County, N.C., and one precinct in Brunswick County—that is three 
precincts out of 2,200 in North Carolina and used them as a justifica- 
tion for demanding the overhaul of all election laws in the United 
States. And, low and behold, when I called the State board of elec- 
tions, I found out that each one of those complaints had been called 
to the attention of the State board of elections by the field secretary 
of the NAACP, and every one of them was corrected in time for the 
persons effected to register and vote in the primary, within less than 
2 month after the complaints were filed. So I think we have a pretty 
goed record down there considering the fact that we have a very active 
NAACP chapter. We have a very active State advisory commis- 
sion, headed by a person who is very diligent, and comprising within 
its membership the head of the North Carolina Life Insurance Co., 
which is the largest Negro-owned and controlled financial institution 
on this earth, so I am told. a 

Mr. Bremen. I am delighted to hear this is the case. 

Senator Ervin. Also I may say we have in North Carolina many 
fine Negro educators. We have aldermen of that race in Winston- 
coi ‘Durham, Greensboro, and have had in the past in Southern 

ines. 

Illinois, Indiana, Ohio, Pennsylvania, New Jersey, New York, and 
the six remaining States have about 114 million or 2 million more 
Negro inhabitants than North Carolina, and North Carolina supe 
about. 1,000 or 1,100 more Negroes as teachers and principals of schools 
than all of those States combined. So I think we do very well in 


North Carolina. ee. 
Mr. Brewitier. I repeat, if I have unfairly mentioned your State 


I apologize. 


At. 
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Senator Ervin. I told Dean Griswold that you cannot always rely 
on the figures. I said “The nonwhite population in the United States 
is about 10 percent. or a little more,” and I asked him “What is the 
nonwhite registration in Harvard Law School, how does it compare 
with the nonwhite population of the United States.” He said he 
would have to admit it is very low. And I said, “Well now you can’t 
infer from those figures that Harvard Law School is discriminating 
on the basis of color.” He said “No.” And I agree with him. 

Do you have oy questions ? 

Mr. Creecu. Thank you, Mr. Chairman. 

Mr. Biemiller, just pursuing for a moment the question the chair. 
man just asked you, on page 1 of your statement you say— 

It is clear that literacy tests are frequently used in many areas of the country 
to deny the right to vote to many citizens, based on their race or color. 

Sir, is the statement on page 8—is that the index for the areas of 
the country which you have in mind ? 

Mr, Bremitier. Page 8? 

Mr, Crexcit. Yes, sir. On page 8 you are quoting from your execu- 
tive council report, the 1961 convention report. 

Mr, Breminter. And that in turn is quoting from the report of the 
_US. Civil Rights Commission. 

Mr. Creecu. Does your view differ from that report, sir, or did 
you have other areas of the country in mind? 

You have said, sir, without identifying the areas of the country, 
on page 1 of your statement, that it is clear that such tests, meaning 


literacy tests— 
Are frequently used in many areas of the country to deny the right to vote to 
many citizens based on their race or color. 
I ties like to inquire, sir, which areas of the country you have in 
mind. 

Mr. Bremriter. The areas mentioned in the statement taken from 
the Civil Rights Commission, on page 8. 

Mr. Creecit. Thank your, sir. | 

Now, sir, also on page 1 of your statement you say that all three 
of the bills have the common objective of qualifying as a voter, not- 
- withstanding tests, any otherwise qualified person who has completed 
at least six grades of primary schooling. 

Is it your opinion, sir, that Congres: has the authority to qualify 
any person for the voting right ? | | 

Mr, Breaurter. May I refer that to our associate general counsel, 
Mr. Harris. — oo 

Mr. Harris. I have here, sir, a statement which we would like to 
submit for the record which elaborates in much more detail on the 
constitutional issues. | 
_ As the chairman pleases, I would be glad either simply to submit 
this for the transcript or yo over it orally and attempt to summarize 
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(The statement of Mr. Harris follows:) 


STATEMENT nY THoMAS E. Harris, Associate GeNerat Counset, AFL-CIO, 
on 8S, 2750 aN» OruER BILLs to Prorect THE Rant TO VOTE IN FEDERAL ELEc- 
TIONS FROM ARBITRARY DISCRIMINATION BY LITERACY TESTS OR OTHER MEANS 
My name is Thomas E, Harris. I am assoviate general counsel of the AFL- 


C10, and appear here on its behalf. 
My statement will deal only with the constitutionality of S. 2750 and other 


similar bills to protect the right to vote in Federal elections. Mr. Biemiller’s 
stutement deals with the merits of these proposals. 

Let us consider first the Constitution as it stood when it left the hands of the 
founding fathers, prior to any umendment. 


Article I, section 2, provides: 
“The House of Representatives shall be composed of Members chosen every 


second Year by the People of the several States, and the Electors in each State 
shall have the Qualifications requisite for Electors of the must numerous Branch 
of the State Legislature.” 
(This language as to “Qualifications requisite for Electors” was subsequently 
made applicable by the 17th amendment also to the election of Senators.) 
Article I, section 4, states: 
“The Times, Places and Manner of holding Elections for Senators and Repre- 
sentatives, shall be prescribed in each State by the Legislature thereof; but the 
Congress may at any time by Law make or alter such Regulations, except as 


to the Places of chusing Senators.” 
Article I, section 8, clause 18, provides: 


“The Congress shall have Power * * * 
“To make all Laws which shall be necessary and proper for carrying into 


Execution the foregoing Powers, and all other Powers vested by this Constitution 
in the Government of the United States, or in any Department or Officer thereof.” 

A basic issue which was formerly much mooted was whether a voter pos- 
sessing the qualifications laid down by a State for voting for the lower house 
of the State legislature derived his right to vote for Federal Representatives 
(under article I, section 2) and Senators (under the 17th amendment), solely 
from the State, so that only the State might protect the exercise of that right, or 
whether it was a Federal right derived from the Constitution, the exercise of 
which might be protected by Congress. However, this question was long since 
answered by the Supreme Court, which has affirmed in the broadest terms the 
power of Congress to protect the exercise of the franchise in elections— 
including primaries—for Senotor and Representative. United States v. Classic 
(313 U.S. 200). The Civil Rights Act of 1957 and the 1960 amendments to that 
act rest, in part at least, on that doctrine. 

It would appear that under the original Constitution Congress had plenary 
power to regulate the conduct of elections for the House of Representatives, and, 
after the 17th amendment, the Senate. However, that power was limited in 
two respects: (1) It applied only to congressional elections; not even reaching 
elections for President; (2) the States were empowered to prescribe the 
qualifications for elections, and this power was subject to no explicit, and 
possibly, though not certainly, to no implicit, restitution. 

Let us consider now what changes were brought about by the “reconstruc- 
tion” amendments. 

In the first place, the due process and equal protection clauses of section 1 
of the 14th amendment now operate as restrictions upon State laws prescribing 
the qualifications for voters. Section 1 of the 14th amendment has the same 
application to State action prescribing the “Qualifications requisite for Electors” 
as to any other State action. 

Much of the argumentation against these bills seems to ignore the adoption 
of the “reconstruction” amendments, and to rest on the assumption that the 
power cf the States to prescribe the qualifications of voters is absolute. The 
slightest reflection, however, should demonstrate that this is not so. If, for 
example, a State should enact a law that only persons with red hair may vote, 
there can be no room for doubt that the Supreme Court would hold the law 
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invalid under section 1 of the 14th amendment. Only a few days ago the Court 
ruled that the apportionment of seats in a State legislature is subject to chal- 
lenge under the equal protection clause. Since the due process and equal pro- 
tection clauses apply to all State action, they have equal application to all 
State laws or rules prescribing voter qualifications, regardless of whether the 
elections concern Federal, State, or local office. 

That the Supreme Court is correct in holding that the general guarantees of 
section 1 of the 14th amendment were specifically intended to safeguard the 
right to vote is shown by section 2 of the 14th amendment, which provides that 
the congressional representation of a State shall be reduced in the proportion 
that it denies the right to vote to any of the male inhabitants of the State, 
“except for participation in rebellfon, or other crime.” Further, this sanction 
attaches hot only to the right to vote at elections for Federal oftice but for “the 
Executive and Judicial officers of a State or the members of the Legislature 
thereof.” 

This constitutional directive has never been implemented, and some Members 
of the Congress may regard its provisions as extreme. Its meaning, however, 
is unmistakably plain, and if there are Members of the Congress who support 
the objectives of the bills before the committee, but are troubled (as I think they 
need not be) by doubts as to the bills’ constitutionality, there is available, under 
section 2 of the 14th amendment, a powerful sanction which Congress may, if it 
wishes, employ to ellminate State restrictions on the franchise. 

The 15th amendment to the Constitution {s explicitly and exclusively directed 
to the protection of voting rights. Section 1 states that the right of citizens of 
the United States shall not be denied or abridged by any State on account of 
race, color, or previous condition of servitude.” Section 5 of the 14th amend- 
ment and section 2 of the 15th amendment euch provides that Congress shall 
have power to enforce that amendment by appropriate legislation. The 15th 
umendment, like the 14th, applies to all elections, not simply to elections for 
Federal office. 

Finally, the 19th amendment, in form closely patterned after the 15th, declares 
that the right to vote shall not be abridged on account of sex. 

Thus the amendments have greatly broadened the powers Congress originally 
had under the Constitution to regulate elections. While Congress originally 
had power to regulate elections for Congress, it had no power to regulate elec- 
tions for State offlte—or for the Presidency. That has been changed. Congress 
now has power to regulate State and Presidential elections not only to insure 
that no one be denied the right to vote on account of race, color, or sex, but that 
ho one be denied the franchise by any State-prescribed voting qualifications 
violative of due process or equal protection. Congress can even, if it wishes, 
enforce wniversal suffrage, and in State as well as Federal elections, though 
only on penalty of curtailment of a State’s representation in the House of 
Representatives. 

What conclusions, then, are to be reached as to the constitutional validity of 
the bills before the committee? 

If they are passed, their constitutional validity will, it appears to me, be 
sustained by the Court under sections 1 und 5 of the 14th amendment if the 
Court decides that Congress had a reasonable basis for concluding that Hteracy 
tests (or other similar tests) were being used to deprive voters of due process 
or of the equal protection of the laws. In other words, if the Court decides that 
the Congress had a rational basis for concluding that literacy tests were being 
used as a cover for impermissible discriminations with respect to voting, it will 
uphold the legislation. Similarly, the Court will uphold the legislation under 
the Lith amendment, if it decides that Congress had ground for believing that 
literacy tests were being used as a cover for denying persons the right to vote 
on account of race or color. 

I gather that the draftsmen of these bills reached pretty much the same con- 
clusions I have expressed with regard to the constitutional problems. Thus I 
note that 8, 2750 (Mansfield) recites in section 1(c) that Congress finds “that 
Inany persons have been subjected to arbitrary and unreasonable voting restric- 
tions on account of their race or color” and “that literacy tests and other perform- 
ance examinations have been used extensively to effect arbitrary and = unrea- 
sonable denials of the right to vote * * *," 

One argument that has been made against the validity of these bills is that 
they undertake to vest in Congress judicial power which is vested in the 
courts by article 3 of the Constitution, and what I take is in effect the same 
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argument, that “these measures undertake to legislate the truth of facts” and 
thus usurp the judicial function in violation of the fifth amendment. 

These arguments misconceive the respective functions of Congress and the 

i judiciary. The constitutionality of a vast amount of legislation turns on whether 
Congress has rational basis fur deeming it necessary or desirable. In recogni- 
tion of this it has become quite customary during the last 30 or 40 years for 
4 major legislation to begin with recitals of findings and policies which are in part 
a factual finding or conclusions. One purpose of these recitals is to advise the 
a courts as to why Congress deemed the legislation necessary or desirable. Thus 
q@ all three of the major labor bills enacted by Congress in the last 30 years, the 
a Wagner Act, the Taft-Hartley Act, and the Landrum-Griffin Act, begin with 
4 recitals of findings and policies, 
4 When the constitutionality of legislation is challenged, however, the courts 
4 do not treat these findings as conclusive. They merely state the theory of the 
§ Congress as to why the legislation is necessary or desirable. These findings may 
§ facilitate the task of the courts, but cannot eliminate it. For example, tn 
i NLRB v. Jones & Laughlin Steel Corp. (301 U.S. 1), the opinion of the Court 
begins by setting forth in a footnote the “findings and policies” recited in the 
Wagner Act, but the opinion does not treat these recitals of fact as conclusive. 
4 Instead, the opinion reviews the history of industrial relations in this country, 
f drawing from published materials from congressional and judicial sources, and 
# from its own general background knowledge of the subject, and concludes that 
# there isa rational basis for this legislation. 

I do not mean that the Court will substitute its own independent judgment 
for that of Congress. Its role, rather, is to ascertain whether Congress could 
reasonably have reached the conclusion it did as to the necessity or desirability 
of the legislation. In performing its function the Court will look not only to 
the tindings in the statute, if any (and there is no constitutional necessity for 
findings at all), but to information of public reeord, such as the records of con- 
gressional hearings and of judicial proceedings, reports of public bodies such as 
the Commission on Civil Rights. and matters of common knowledge. I do not 
propose to review the factual justification for this legislation, since Mr. Biemiller 
and many other witnesses have done so, but I see little reason to doubt that the 
Court would uphold the legislation. 

Mr. Harris. In this study, we do reach the conclusion that Congress 


has this authority. 
I couldn’t answer your question briefly, without in effect—— 


Mr. Creecn. T would like to ask you this, You said you have con- 
eluded that Congress has this authority. Now which provision or 
provisions of the Constitution do you maintain gives Congress the 
authority ? 

Mr. Harris. I would say primarily the reconstruction amendment. 
ae Creecu. That would be the 138th, 14th, and 15th amendments, 
sir 
Mr. Harris. The 14th and 15th amendments; the 1st section of the 
14th amendment, the 15th amendment, and the enabling sections of the 


2d amendment. 

Mr. Creecn. I see, sir. 

Now, sir, the late James G. Blaine, who was Speaker of the House 
of Representatives, and who was later a Member of the Senate, in 
speaking on the 15th amendment, said— 


The 15th amendment now proposed did not attempt to declare affirmatively 
that the Negro should be endowed with the elective franchise, but it did what 
was tantamount in forbidding to the United States or to any State the power 
to deny or abridge the right to vote on account of race, color, or previous condil- 
tion of servitude. States that should adopt an educational test or appropriate 
qualification might still exclude a vast majority of Negroes from the polls. But 
they would, at the same time, exclude all white men who could not comply with 
the test that excluded the Negro. In short, suffrage by the 15th amendment was 
aL impartial, but not necessarily universal to male citizens above the age 
0 years, 
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I wonder, sir, if you would care to comment upon this statement 
ene the intent of Congress at the time these amendments were 
enacted. 

Mr. Harris, As I am sure you know, in endeavoring to determine 
what the intent of the amendment was, this presents a pretty difficult 
question, because the amendments not only passed the Congress but 
also had to be ratified by three-fourths of the States. I don’t believe 
that you could rely on the statement of one Member of Congress as 
a guide, the intent of the amendment, to the extent that you could, 
say, just with regard to normal legislation. The question of the 
whole intent of the country enters into it. 

I don’t, however, find much to quarrel with in Senator Blaine’s 
analysis. It is in fact, I believe, pretty much in line with the analysis 
which I reach. 

Do you have my statement there? 

Mr. Crercu. No, I do not, sir. I only have the statement of Mr. 
Biemiller. 

Mr. Harris. Well, let me hand it up. 

Now, the conclusions which I reach on the basis of the 14th and 15th 
amendments are summarized on the middle of page 4. There I say 
that the constitutional validity of these bills will, it appears to me, 
be sustained by the Court under sections 1 and 5 of the 14th amend- 
ment if the Court decides that Congress had a reasonable basis for 
concluding that literacy tests or other similar tests were being used 
to deprive voters of due process or of the equal protection of the laws. 

In other words, if the Court decides that the Congress had a rational 
basis for concluding that literacy tests were being used as a cover for 
impermissible discriminations with respect to voting—that is, dis- 
criminations violative of due process or equal protection—it will up: 
hold the legislation under the 14th amendment. 

Then I say that similarly, the Court will uphold the legislation 
under the 15th amendment, if it decides that Congress has ground 
for believing that literacy tests were being used as a cover for denying 
persons the right to vote on account of race or color. 

If I caught your reading from Senator Blaine correctly, this last 
sentence is approximately in line with what he was saying. 

Mr. Creecn. Well, of course that would be your interpretation, sir. 

I would like to inquire as to what your feeling is with regard to 
the Supreme Court's decision in the case of Afinor v. Happersett, 
in which the Court held, with regard to the 14th amendment, that it— 
did not add to the privileges or immunities of a citizen. It simply furnished 
an additional guarantee for the protection of such as he alrendy had. No new 
voters were necessarily made by it. Indirectly it may have had that effect, 
because it may have increased the number of citizens entitled to suffrage under 
the Constitution and laws of the States, but it operates for this purpose if at 
all through the States, and the State laws, and not directly upon the citizen. 

Mr. Harris. I would think that probably that is still the Supreme 
Court’s view, with regard to the privileges and immunities clause of 
section 1 of the 14th amendment. 

I think the Supreme Court takes the view that that clause, even 
apart from the other clauses, would give the Federal Government 
the right to protect, say, the right to vote. But I don’t think that 
it would regard that clause as a substitute restriction on the power of 
the States to prescribe qualifications of voters. 


‘ 
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On the other hand, I think it is equally clear that the due process 
and equal protection clauses do operate as substantive restrictions 
on the power of the State to prescribe the qualification of voters. 
And of course that is exactly and explicitly what the 15th amend- 
ment is. 

For instance, if 2 State—to take an absurd example--should pass 
a law that only redheaded people may vote, that law would certainly 
be held invalid under the due process and equal protection clauses of 
the 14th amendment. That Ne Supreme Court regards the equal 
protection clause as a substantive limitation on the action the States 
take with regard to voting is I think evident from the redistricting 
decision the other day. 

Mr. Creecu. Yes, sir. As you have said, the Supreme Court not 
only can, but it has on occasion, held that literacy qualifications in 
some States were unconstitutional. By the same to en, it has upheld, 
as recently as 1959, by a unanimous decision by the members of the 
present Supreme Court in the Lasstter case, that the literacy require- 
ments of the State of North Carolina were constitutional. And 
although the Court has the power to declare that a literacy test in 
itself might be unconstitutional, this action would not ipso facto 
transfer the authority to legislate in this area to the Congress, 

Mr. Harris. The Congress has authority, under the 14th amend- 
ment, to enforce by appropriate legislation the provision that no State 
shall deprive any person of due process of law or of the equal pro- 
tection of the laws and under the 15th amendment, the provision with 
regard to the right to vote by reason of race or color. So that Con- 

ress does, under the enabling clauses of both of those amendments, 
ave legislative power. 

I believe that the constitutionality of these proposals rests primarily 
on that grant of authority to the Congress. 

The issue which would be before the Court, if this legislation came 
before it, would not be the same as the issue on a direct challen 
to the validity of a State law by an individual voter. There the 
voter would have to show, under the 15th amendment, that. the par- 
ticular State qualification had been used against him as a cover 
for discrimination on account of race or color. Under the 14th amend- 
ment he would have to show that it was used as a cover for some 
discrimination that violated due process or equal protection. 

Now, if this legislation is passed, it would constitute a judgment by 
the Congress that these voter qualification laws and other similar laws 
are being so widely used to effect denials of the right to vote in viola- 
tion of due process, equal protection, or the 15th amendment that 
a broad remedy by Federal statute is necessary. 

Now there, I think, the question before the Court will be whether 
Congress could reasonably make that judgment. 

I don’t mean that the Court will substitute its judgment for that of 
Congress. It will accord great weight to the judgment of Congress. 
But if the Court decides that Congress had some basis for reaching 
that conclusion, I think it will sustain the legislation under the en- 
abling clauses. 

The question in that case will not be whether there is a right to 
vote to an individual voter, an unconstitutional denial of such right 
in violation of due process or equal protection, or the 15th amend- 
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ment. The question will be whether Congress had some reasonable 
basis for sink the judgment that the sort of protection embodied 
in these bills was necessary to safeguard the rights of persons under 
the 14th and 15th amendments. 

This is an issue which has not been before the Court in this form. 

Mr. Creecn. Sir, I would like to inquire at this point. If, as you 
say, Congress has the authority to legislate voter qualifications, then 
why has Congress not taken this easier means of doing so in the past, 
when it has changed voter qualifications?) Why has the Congress 
roto resorted to constitutional amendments, rather than legis- 
lation, to change voter qualifications, if it in fact has the power which 
you say it has? 

Mr. Harris. That is a question, I think, which calls for a political 
answer rather than for a constitutional one. The Congress these 
days has passed a number of laws of the sort: that it hasn’t passed 
in years past. Mr. Biemiller made the point that legislation of this 
sort was long overdue, As a matter of fact, if you take a look at the 
2d section of the 14th amendment, you will find that it provides 
that the congressional representation of a State shall be reduced in 
the proportion that. it denies the right to vote to any of the male in- 
habitants of the State, except for participation in rebellion or other 
crime. You will note, too, that this sanction attaches not only to the 
es to vote at Federal elections, but for the executive and judicial 
officers of » State, or the members of the legislature thereof. 

This directive in section 2, of the 14th amendment to reduce pro- 
portionately the representation of a State in the House for denials 
of the right. to vote on any ground, except participation in rebellion 
or other crime, could hardly be plainer. Yet it has never been im- 
rlemented by the Congress. I don’t think that failure to implement 
it can change the plain meaning of the constitutional provision. 
however. If you are really troubled about a source of constitutional 
ower, there is one beyond cavil. It may be an extreme provision 
in the view of some members of the committee, but there it is. And 
it is a perfectly clear source of authority for Congress to correct these 
denials of the right. to vote, and in fact to impose universal suffrage, 
if it isso disposed. 

Mr. Crreci. I would assume, that you would not presume to take 
any section of the Constitution out of context, and that certainly no 
single provision is interpreted by itself alone. 

Mr. Harris, No, I wouldn't suggest that. 

Mr. Creecn. Well, then, I would like to inquire, sir, if you would 
not. do that, with a view to what you have just said, would you com- 
ment. on the Supreme Court holding in the case of Pope v. Williams: 
That the whole control over suffrage, and the power to regulate its exercise is 


still left and retained by the several States with the single restriction that they 
must not deny or abridge it on account of race, color, or previous condition of 


servitude. 

Mr. Harris. Well, speaking of taking an item out of context, you 
can of course pull all sorts of sentences out of all sorts of Supreme 
Court decisions. 

Mr. Creecu. This was the ruling of the Court in this case, in holding 
that the State of Maryland, and indeed not only that State, but that 
each State has the whole control over suffrage, and the power to regu- 
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late its exercise is still left. with and- retained by the several States, with 
one single restriction. And again this is not unique, as you must know 
in your research on this, that this has been consistently the position of 
the Supreme Court. It has been reaffirmed as recently as 1959 in a 
unanimous decision in the Lass/ter case. This has been consistently the 
case. The Court has never taken another position. 

Mr, Harris. I must beg to differ with you. I would say that the 
quotation which you have lifted from the opinion obviously is from a 
case which happened to involve the 15th amendment. 

Mr. Creecu. That is right. 

Mr. Harris. The Supreme Court obviously did not mean that there 
were no other restrictions on the powers of the States. 

For eample, there is the women’s suffrage amendment. 

Mr. Creecu. As far as voters qualifications is concerned, it did. 

Mr. Harnats. As far as voter qualifications are concerned —— 

Mr. Crrrcu. And that isthe only issue before us here today. 

Mr. Harris. These unre rather difficult questions, and I would be 
glad to try to give you my views. But I don’t believe I can make 
them clear, unless I am allowed to finish my sentences, sir. 

Mr. Creecn. Well, please finish your sentences. But I would like 
for us to stay on the bills which are before the subcommittee. I should 
like to ask you, sir, if you would confine your discussion as much as 
possible to the specific bills and their provisions. 

Mr, Harris. Do I take it you do not want me to comment further on 
this sentence you read from the Supreme Court decision ? 

Mr. Creecu. No. But I would just like to limit the testimony to 
the proper scope of the hearings. 

Mr. Arris. Well, I would say that the women’s suffrage amend- 
ment makes it perfectly plain that that sentence you read cannot be 
taken literally, as meaning there is no restriction on the State's power 
to prescribe qualifications for voters, other than that in the 15th 
amendment. 

Mr. Creecu. Well, the 19th amendment was enacted subsequent to 
the decision of the Court. It is not inconsistent with this case. 

Mr. Harris. I thought you said this was a quite recent decision. 

Mr. Crreci. No. I am just saying this philosophy has been con- 
sistent. This is what the Court has said time and again. The Court 
reiterated it in the Zassiter case. It quoted the Gunn case in the 
Lassiter case; the Court quoted the Massachusetts Supreme Court. de- 
cision in the Stone case, saying that. literacy tests in themselves are 
not discriminatory. I will give you the exact wording: 

It was said last century in Massachusetts that a literacy test was designed 
to assure independent and intelligent exercise of the right of suffrage. North 


Carolina agrees. We do not. sit in Judgment on the wisdom of that policy. We 
cannot say, however, that it is net an allowable one measured by constitutional 


standards, 

The Court has consistently held that voter qualifications is an area 
in which the States might, appropriately, have the sole authority. 

Now, the Classe case, ih was cited by Mr. Biemiller, had noth- 
ing to do with voter qualifications as such. There was an entirely 
different question at issue. 

Senator Ervin. Except it was said in the Classée case that. quali- 
fications of voters in senatorial and congressional elections were fixed 
by the second section of the first article of the Constitution, which 
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said that the voters must agi the qualifications of electors of the 
most numerous branch of the State legislature. 

In other words, the Classic case is a decision which holds in effect 
that the Constitution itself prescribes the qualifications for voters, 
and it adopts as the qualifications for voters for Senators and Con- 
gressmen the qualifications required by State law for the most numer- 
ous branch of the State legislatures. 

Mr. Harris. I think, sir, that might have been a tenable construc- 
tion of the Constitution before the Civil War and the Reconstruction 
amendments. However, I think it is pretty clear that the due process 
and equal protection clauses of the 14th amendment apply to the 
power of the States to prescribe voter qualifications, just as they apply 
to all other portions of the Constitution. I think the same thing is 
true about—— 

Mr. Creecut. What authority do you base that on? Do you have 
Supreme Court decisions on which to base your statement ? 

Mr, Harris, The most recent one is several days old now. 

The Tennessee—— 

Mr. Creecu. That does not concern voter qualifications as such. 

Mr. Harris. It went well beyond being concerned with voter qual- 
ifications, and held that the failure of the State to redistrict might 
present a question of violation of the equal protection of the laws un- 
der the 14th amendment. 

Mr. Crercu. The courts have consistently taken jurisdiction over 
these cases which we have cited for you. And in every instance the 
Court has held that voter qualifications are within the purview of 
the States and the States alone, with the exception of those instances 
in which there is discrimination against an individual on the basis of 
race, color, or previous condition of servitude. 

Are there any cases to your knowledge, sir, in which that is not 
true! 

Mr. Harrts. The cases that you describe all arose under the 15th 
amendment. Now, the decision in the Zennessee case makes it. quite 
clear that the equal protection clause does operate as a restriction 
on the authority of the States not only with regard to prescribing 
the qualification of voters, but as to how they dectiminats against 
the voters in weighting their vote by districting or failure to redistrict. 

If any State attempted to deprive women of the right to vote, be- 
cause they are women, again you would get a case under the equal suf- 
frage amendment. The fact that these cases happen to have come up 
under the 15th amendment has—doesn’t prove that the 14th amend- 
ment does not apply, too. 

Your argument seems to me to carry you to the conclusion that it 
would be all right for a State to say that only redheaded men can vote, 
if you take the position that the only restriction is the 15th amend- 
ment. You would literally be forced to that conclusion, which I think 
is pretty plainly untenable. 

r. Creecn. I would like to ask, sir, with regard to that, and to 
the equal protection clause, in your study of these bills, specifically 
S. 2979, and S. 2750, is in your feeling, sir, that a State might legislate 
today with regard to voter qualifications and allow a person to meet. 
the literacy requirement who has knowledge of one language other 
than English—just for the sake of example, since Spanish is specified, 
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let us say Spanish, and not. deprive those who speak languages other 
than English or Spanish of the equal protection of the law? 

Mr. Harris. I think your question there would be whether the Jan- 

guage singled out by the State—whether there was a sufficiently ren- 
sonable basis for singling out that language so that there was no vio- 
lation of the equal protection clause. 
If, for example, the State legislature, after holding hearings, de- 
cided that there were ample newspapers covering political subjects in 
the Spanish language, or in the Yiddish language, or something like 
that, and on that basis concluded that an ability to read in those 
tongues should be a sufficient qualification, I think the Supreme Court 
would probably uphold that, even though the State didn’t say that 
ability to read some other language, such as Portuguese, in which 
there were no newspapers. I think it would be a question of reason- 
ableness, 

Mr. Creecu. What I have in mind, sir, is where Spanish alone is 
specified, even though such areas of the country as, for instance, New 
York, have sizable Italian-speaking populations, perhaps Yiddish, 
perhaps Polish. I understand in various parts of the country there 
wre many citizens who speak languages other than English and 


Spanish, 
Now, would it. be reasonable to select Spanish alone as the additional 


language to the English language? 

Mr. Harrts. I think that it simply is a question of reasonableness, 
and that if we are assuming it is New York, the Court would try to 
decide whether the New York Legislature had a reasonable basis for 
distinguishing bet ween Spanish and other languages. 

In recent. vears, the tests of constitutionality applied to State legis- 
lation under the equal protection clause are not very specific. I think 
about all you can say is that it is a question of reasonableness. And I 
wouldn’t be aheohitely confident either way. 

One ground for upholding the reasonableness of such a distinction 
might be that there are more people who speak that particular lan- 
guage in the State. I think the State could pick out a major foreign 
language, and wouldn’t have to list everyone in order to avoid violat- 
ing equal protection. 

Mr. Bremitter. May I suggest, Mr. Chairman, on that point, while 
I realize it has never been brought to a Court test, that the State of 
New Mexico not only has such legislation, but its legislature is bilin- 
gual. You may speak in Spanish in the New Mexico Legislature, be- 
cause of the obvious rule of reasonableness of the prevalence of the 
Spanish tongue in that State. 

Mr. Creecu. Of course Hawaii has a similar provision with regard 
to literacy. And I believe Louisiana provides for one who has a 
knowledge of his mother tongue—in other words he must read or write 
or understand or speak his mother tongue, whatever language that 
might be. 

But on the basis of the equal protection clause, I was interested in 
having Mr. Harris comment on that, because I wonder, sir, would it 
be your feeling that the Federal Government, thinking in terms of the 
Supreme Court decisions in Hurd v. Hodge, and Bolling v. Sharpe, 
where the Court has implied the equal protection clause is implicit. in 
the due process clause of the fifth amendment, would it be appro- 


226 LITERACY TESTS AND VOTER REQUIREMENTS 


pune for Congress to enact such legislation, or could it enact such 
legislation, without violating the fifth amendment, in view of the 
fact. that throughout this country there are nck segments of the pop. 
ulation that do not speak either English or Spanish. There might 
be in certain areas of the country people who speak neither. For in- 
stance, there are large Indian populations in this country who do not 
speak either language sufficiently well to be called literate in either. 

Mr. Harris. Well, I think you have to say, as respects the Spanish 
language provisions of these bills, that there is a double test: that: must 
be met. First, as you say, the equal protect’on clause of the 14th 
amendment probably is to be read into the 5th amendment as a limi- 
tation upon the validity of Federal legislation. So that one test would 
be whether acceptance of Spanish as a permissible Innguage would 
deny equal protection, and hence due process to people who were lit- 
erate in other languages, 

As I have indicated with respect to the States, I think that the same 
thing would be true with respect to the Federal legislation. Your 
question here would be one of reasonableness. — 

But you also have the further question that we were discussing 
earlier, of whether the Congress could reasonably conclude that. this 
sort of law is necessary to implement the due process and equal _pro- 
tection clauses—that is, that it is necessary to, protect voting rights 
under the equal protection and due process clauses, and to prevent dis- 
criminatory denials of the right to vote in violation of those clauses. 

You have this dual barrier that. the legislation would have to sur- 
mount. 

Mr, Creecu. Mr. Biemiller, on page 2 of/your statement—— 

Senator Ervin. Before you leave that—Mr. Harris, doesn’t your 
argument. overlook the fact that the fifth, section of the 14th amend- 
ment, and the second section of the 15th; amendment, and I might 
say the conclusion of the second section of the 17th amendment—do 
not. empower Congress to legislate generally on the subject. Those 
sections merely authorize Congress to enforce the provisions of these 
particular amendments by appropriate legislation. And the only leg- 
islative power of Congress is to enforce ¢ prohibition upon State ac- 
tion. That. point has been brought up a number of times—for instance 
in the Civil Rights cases, with regard to the due process clause of 

the 14th amendment. That case holds {hat the last. section of the 
amendment. invests Congress with the power to enforce it by ap- 
propriate legislation. To enforce what? |To enforce the prohibition, 
to adopt appropriate legislation for correcting the effects of such 
prohibitive statute laws and State acts, dnd thus to render them in 
effect. null, void, and innocuous. It doeg not. invest Congress with 
power to legislate upon subjects which fre within the domain of 
State legislation, but it provides modes of relief against State legisla- 
tion or State action of the kind referred to. 

In other words, these bills do not. cons{itute, in my opinion, ap- 
propriate legislation, because they do nqt attempt to prohibit a 
State’s denying or abridging a man’s right|to vote on account of his 
race, color, or previous condition of servitude, and they do not attempt 
to enforce the prohibition against the Stale, denying a person the 
right. to vote on account of sex. But they prpvide a Federal standard 
or substitute for all of the State literacy tests. They undertake to 
describe what a literacy test. shall be, and make a substitution for it. 
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And therefore, they are not apprepmts legislation in my judgment, 
because they go far beyond enforcing a prohibition. They trespass 
on a domain which was reserved to State legislation under section 2 
of article I, do they not, since qualifications of electors for Senators 
and Congressmen shall be the same as the qualifications requisite 
for electors of the most numerous branch of the State legislature. 
In other words, these bills would allow Congress to usurp and exercise 
the power to prescribe literacy tests, which are clearly vested in the 
States, as defined by section 2 of article I. 

Mr. Harris. Well, I would agree that the Congress could not. enact 
this legislation, say under the 15th amendment unless it concludes 
that these literacy tests are being used as a cover for denial of the 
right. to vote on account of color. Under the 14th amendment Con- 
gress would have to conclude that these literacy tests are being used 
for unconstitutional discrimination against voters in violation of 
equal protection or due process, and as a matter of fact, that any 
literacy requirement in excess of completing six years of schoo] is 
in all probability a denial of equal protection or due process. 

Now, I notice that the bills do contain recitals to that effect, so that. 
I think the draftsmen of the legislation pretty much reached the con- 
clusion that its validity did depend on whether Congress could reason- 
ably reach these conclusions. That, I think, would be the issue before 
the court. 

Senator Ervin. Now, here I believe you and I are in substantial 
agreement. But I don’t think Congress has any right to legislate, 
A very succinct and recent. statement to this effect is found in 18 
American Jurisprudence on élections, section 47. “The 15th and 
19th amendments granted no voting rights except that of not being 
discriminated against on the grounds of race, color, previous condition 
of servitude, or sex.” 

Now, this bill’ has some preambles which refer to racial matters. 
But. the operative part off the bill itself, if I may borrow the word 
from the old spiritual, doesn’t say a mumbling word about racial 
matters. It sttikes down State literacy tests. It says certain kinds 
of literacy tests that exceed the requirement of a sixth grade education 
are arbitrary,’ unreasonable, and in effect unconstitutional. Now, 
what. is the justification, There are 50 States in the Union. There is 
nobody insinuating that there are any inequities in this field except in 
the South, which has been the whipping boy for 100 years. 

Now, what/justification would Congress have to deprive all of the 
50 States outside of the 7 Southern States which have literacy tests, 


of their right to prescribe lliteracy tests? 
Mr. liter Well, sir, J don’t think that this business about people 


who are literate in Spanish is aimed at the Southern States. 

Senator Ervin. No. I vould say that is aimed at New York. 

Mr. Harris. I think that. you are correct that the constitutionality 
of the bill does rest. on there being some reasonable basis for the recital, 
for example, in section 1(c) of S. 2750, that Congress finds that “many 
persons have been subjected to arbitrary and unreasonable voting 
restrictions on account of {heir race or color.” That. is the theory on 
which I say this bill would tome under the 15th amendment. 

Senator Ervin. Providell the operative part of the act was also 
under the 15th amendment! This is not. under the-15th amendment. 
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It applies to any denial of any person. It says you cannot deny any 
person the right to vote. It has nothing whatever to do with race, 
color, or previous condition of servitude or sex. It says any literac 
test which is higher than the requirements of a sixth grade 
education—— | 

Mr. Harris. Well—— 

Senator Ervin (continuing). Is invalid. 

Mr. Harris. The recital in the bill then goes on— 

That literacy tests and other performance examinations have been used exten- 
sively to effect arbitrary and unreasonable denials of the right to vote. 

Mr. Harris. I think I would analyze that as you do, as seeking to 
bring the bill under section 1 of the 14th amendment. 

Now, the gentleman to your left—I am sorry I don't know his name. 

Senator Ervin. Mr. Creech. 

Mr. Harris. He mentioned that the second section of the 14th 
amendment could not. be read by itself. That. is the section about 
reducing proportionately the representation of States denying the 
right to vote to anyone. 

Now, I think that is so. And I think that indicates that under 
the 14th amendment, Congress was meant to concern itself with 
these general denials of the right to vote. 

Senator Ervin, Well, this is quite interesting. Do you agree with 
me that a State law prescribing qualifications for voters which ap- 
plies to all persons of all races in like circumstances would not offend 
the due process clause or the equal protection of the law clause of 
the first section of the 14th amendment ? 

Mr. Harris. I would think such a law would not be—not absent 
legislation like this—be invalid on its face. It might be invalid in 
application. 

Senator Ervix. The law wouldn't. be invalid. If it was abused, 
it would be the practice under the law that would be invalid. 

Mr. Harrts. Yes. 

Senator Ervin. And I take the position if the law is valid on its 
face, the law is valid, and Congress cannot adopt legislation to nul- 
lify the law. It can adopt legislation to prevent a wrongful appli- 
cation. 

Mr. Harris. I think that, in effect, Congress is undertaking to de- 
fine, with some greater specificity, a concept of due process and equal 
protection as applied to the right to vote. And they are wndertak- 
ing to do that under the enabling clauses. 

Senator Ervin. Well, now, the enabling clause is to enforce the 
prohibition that the State shall not deny anyone within its juris- 
diction due process of law, or equal protection of the law. 

Now, I was intrigued by your reference to the second section of 
the 14th amendment, which authorizes Congress to reduce the repre- 
sentation of a State in the Congress to the extent that. male citizens 
of the State are denied the right to vote. There are some decisions 
under that. I call attention to one—Storm against Smith, which is a 
decision of the Supreme Judicial Court of Massachusetts, 159 Massa- 
chusetts 414, 34 Northeastern 521. And here is what is said in that 
case: 

This section distinctly recognizes the right of a State to deny or abridge the 


right to vote of the male inhabitants who are 21 years of age, and it is well 
known that many of the States have from time to time, by an impartial and 
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uniform rule of prohibition, denied the right to vote to such of their male in- 
habitants as were thought not to possess the qualifications necessary for an 
independent and intelligent exercise of the right. 

Now, that decision of the Judicial Supreme Court of Massachusetts 

says section 2 recognizes the fact that the States do have a right to 
deny people the right to vote on the basis of qualifications if the 
qualifications they prescribe are uniform. And the same is said in the 
case of United States v. Anthony, which is a circuit court of opinion 
from ‘New York, reported in 24 Federal cases 14,459. “Not only does 
this section”—that is section 2 of amendment 14— 
Not only does this section assume that the right of male inhabitants to vote 
was a special object of its protection, but it assumes and admits the right of a 
State to deny to classes or portious of male inhabitants the right to vote which is 
allowed to other male inhabitants, and the regulation of such is thereby con- 
ceded to the States as a States’ right. 

So I think the second section of the 14th amendment under these 
decisions—and I might add under one decision of the Supreme Court, 
be, tig! States do have a right to prescribe qualifications, notwith- 
standing the 14th amendment, provided the qualifications are uniform. 
Mr. Harris. I don’t think there is any doubt that the authority to 
prescribe qualifications for voters still rests in the first instance with 
the States. And I would agree that section 2 of the 14th amendment 
is written upon that assumption. It says however that if the States 
do restrict the franchise in any way, they do so at their peril, in that 
the Federal Congress can, if it wishes reduce their representation in 
the House of Representatives. 

That is a specific sanction given Congress in section 2. Section 5 
gives Congress the much more saan power to enforce by appro- 
priate legislation the provisions of the amendment. 

Senator Ervin. To enforce by appropriate legislation the provision 
which prohibits the State from denying due process or Jaw, or cqual 
protection of the laws and so on. 

Now, as a matter of fact, a statute which applies alike to all people 
under like circumstances does not offend the equal protection of the 
laws clause of the first section of the 14th aniendment, does it ? 

Mr, Harris. I would think it would not normally do so. 

Senator Ervin. Now, isn’t this a correct interpretation. Under the 
original Constitution, section 2 of article I, the Constitution adopts 
as its own qualifications for voting for Senators and Congressmen, the 
qualifications prescribed by State law for electors of the most numer- 
ous branch of the State legislature ? 

Mr. Harris. Yes, that is the original Constitution. 

Senator Ervin. And there is not. anything in the Constitution, is 
there, that qualifies that power of the State, except the 14th, the 15th, 
and the 17th amendments? 

Mr. Harris. It is the 19th amendment, actually, rather than the 
17th. The 19th is the women’s suffrage amendment. 

Senator Ervin. Yes. 

Mr. Harris. The 17th deals with the election of Senators. 

Senator Ervin. Yes, you are correct in that. In other words, the 
qualifications are set by the Constitution itself, in section 2 of article 
I, relating to Congressmen, and in the 17th amendment, relating to 
Senators. And it is inconceivable that if the 14th or 15th amendments 
were designed to limit the power of those States in any way, except as 
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specified in those amendments, Congress would never have adopted 
the 17th amendment, prescribing again those qualifications in the 
sume language as section 2 of article I. 

Mr. Harris. Well, I would suppose that the 14th and 15th amend- 
ments, and also the 19th, apply to all of the provisions of the Consti- 
tution, and to all State powers under any of their provisions including 
both the original Constitution and article XVII. 

Senator Rava, Is it not true that the only qualification made upon 
the power of the States to prescribe qualifications for Senators and 
Congressmen by the 19th amendment is that the State cannot deny 
or abridge the right to vote on the grounds of sex ¢ 

Mr. Harris. Yes, Senator. 

Senator Ervin. Now, Congress could not under that amendment 
adopt any legislation that would enforce anything except to prevent 
the denial of the right. to vote on account of sex, could it? 

Mr. Harris. Yes, Senator; I fully agree with that. 

Senator Ervin. Well, then, I come now to the 15th amendment. 
The 15th amendment merely prohibits the United States or any State 
from denying or abridging the right to vote to any citizen of the United 
States on the grounds of race, color, or previous condition of servi- 
tude. Now, does Congress have any power to enact. any legislation 
under the 15th amendment except a law to prevent the denial or 
ubridgement of the right to vote of a citizen of the United States 
on the grounds of race, color, or previous condition of servitude? 

Mr. Harris. I would'think not. But I would think this legislation 
ean be upheld under that amendment if the Congress reasonably 
concludes that literacy tests or other similar tests have been widely 
used as x cover for denial of the right. to vote because of race. If it 
coneludes—and I think you asked my view on this earlier—if they 
conclude that this has happened in a number of States, I think Con- 
gress could adopt a preventive measure, which applies generally 
through the country, if the preventive measure is reasonable. The 
fact that it would affect States and limit the reach of their literacy 
qualifications in States where there had been no showing of denial 
of the right to vote on account of color would not, I think, invalidate 
the legislation. 

Senator Ervin. T agree to this extent—that Congress could adopt 
a law which was reasonably designed to prevent a State from denying 
a person the right to vote on account of race, color, or previous condi- 
tion of servitude. But Congress could not under this, as it. does in 
this bill, undertake an affirmative course of action to usurp and exer- 
es Lis power of States to prescribe literacy tests, and that is what 
his does. 

Mr. Harrts. Well, if Congress, under the recitals of the bill, finds 
that in effect these literacy tests are being used, No. 1, to violate the 
fifth amendment, No. 2, to discriminate arbitrarily in violation of 
the 14th amendment—— 

Senator Ervin. The recitals are nothing but an expression of 
opinion with respect to Congress, are they ? 

Mr. TTarnts. + hey are not binding on the court. I think they serve 
as a guide to the constitutional theory of Congress in enacting the 


legislation. 
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Senator Ervin. Well, do you agree with me that the Mansfield and 
Dirksen bill—I believe that is 2750—the only part. of that bill that has 
any operative influence is in the second section and the third section, 
and there is no operative influence in the preambles and wherenses? 

Mr. Harris. Well, I think that while these recitals in the preambles 
and whereases are not absolutely binding on the Salar Court, it. 
does give weight to the judgment of Congress. So that if Congress 
adopts a bill with these recitals, the Supreme Court would not. feel 
free to substitute its own independent judgment on these matters. 

The question before it. would be whether Congress had some reason- 
able basis for these recitals. To that extent I think they have some 
effect. 

Senator Ervin. Do you think that if you eliminated the preambles 
and the recitations and the whereases, the bill would be constitu- 
tional—the operative provisions? 

Mr. Harris. I think it probably would. I don't think that these 
sort: of recitals, that have become quite customary in legislation these 
days are essential, although I think they make it easier for the cout 
to see what the constitutional theory is, and also for the legislators in 
voting on it. But I cannot regard them as essential. I don't think 
they appeared in legislation at all up until 40 years or so ago. 

Senator Ervin. If you eliminated the whereases and the preambles 
to this bill, you would just have a section under which Congress would 
attempt to prescribe a literacy test and invalidate all State literacy 
tests inconsistent with it, wouldn’t you? 

Mr. Harris. Yes. 

Senator Ervin, And no reference whatever to the race, color, pre- 
vious condition of servitude or sex. 

Mr. Harris, The court: would then be faced with the problem of 
trying to figure out what theory Congress had in passing this. 

Senator Ervin. Now, what would be your opinion on this. 

Say we take the State of Pennsylvania. pup pee the State of 
Pennsylvania was trying to apply this in that State, and the State 
of Pennsylvania says, “These findings don’t apply to us.” Would it 
have aright to contest their validity ? 

Mr. Harris. I think not, if there were 1 number of States where 
they did apply. If there are abuses which exist. in some areas which 
would justify this legislation, or which Congress could conclude jus- 
tified it, I think it couldn’t be challenged on the ground that these 
abuses didn’t exist elsewhere. 

You people passed some laws a while back to regulate union elec- 
tions, for example, on the finding that there were irregularities in a 
certain number of unions. T don’t think that. a union could come in 
and say, “This kind of stringent regulation can’t apply to us, because 
we are clean as a hounds tooth, and no one has ever pointed the 
finger at. us.” 

Senator Ervin. Well, that would be a rather clear conclusion to me. 
The Congress has no power whatever to do anything under the 15th 
amendment. unless some citizen of the United States is having his 
right. to vote denied or abridged on account of his race, color, or pre- 
vious condition of servitude. Notwithstanding the fact that more 
than 40 States of the Union are not offending the right. to vote in any 
particular, and are not violating the 15th amendment, they would be 
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robbed by congressional legislation cf their rights to prescribe quali- 
fications for their own voters. 

“That. is certainly visiting the sins of the supposed guilty upon the 
innocent, isn’t it ¢ 

Mr, Harris. Well, that is the way we felt about the Landrum- 
Griflin Act, too. 

Senator Ervin. Well, there is an old expression, it all depends on 
whose ox is gored. Frankly, as far as I am concerned, this bill does 
not bother me too much, because I do not think it will aifect the rights 
of anybody not. registered except for half a dozen people in the whole 
State of North Carolina. But I do believe the only security that. the 
heals of the United States have is in upholding the Constitution. 
And I cannot. imagine how the Founding Fathers could have found 
simpler words in which to say, as they did say, that the qualifications 
of the voters for Senators and Congressmen shall possess the quali- 
fications requisite for the electors of the most numerous branch of the 
State legislatures. And vet here is a bill which comes along and says 
we are going to set aside that provision of the Constitution, because 
7 or 8 States out of the 50 may be guilty of inequities violating the 
15th amendment. 

Let me ask you one other question. 

Is it not n fact that the Supreme Court of the United States upheld 
the validity of the North Carolina literacy test, which tests ability 
to read and write a section of the State constitution in the English 
language, in the Lassiter case. 

He Ifannts. I think so. .And I would think such a statute valid on 
its face. 

Senator Ervin. But under this bill, North Carolina could not re- 
quire a man to read and write a section of the North Carolina Const- 
tution if he could show he had completed a sixth grade education in 
Puerto Rico, could it? | 

Mr. Harris, That would be the effect of it. 

Senator Ervin. And did not the Supreme Court also hold in the 
case of Williams v. Mississippi that the Mississippi test was valid? 

Mr. Harris. I do not think there is any question that, absent Federal 
legislation, a literacy test qualification is valid on its face, though it 
might be held invalid in application in a particular case, if the registrar 
or someone applied it unfairly or unreasonably or to deny the right to 
vote because of race. 

Senator Ervin. Now, the circuit court held the Louisiana test was 
valid in the Zrudean case, and the Supreme Court of the United States 
refused to grant certiorari to review that decision. In addition to 
these decisions I have already called attention to the Pope case. 

In the Pope case, Maryland had a requirement that any person 
moving into Maryland who wanted to register and vote would have 
to go before the county clerk and give notice of his intention to be- 
come a resident of Maryland, and his intention to register. This re- 
quirement was attacked on the grounds it was an unreasonable require- 
ment. 

The Supreme Court held in that case that Maryland had the power 
to prescribe that law, and whether the law was reasonable or unreason- 


able, is not a Federal question. 


Now, in the light of those things, isthis not a peculiar bill? 
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Here are the Federal courts, which possess all the Federal judicial 
yower of the United States. They have adjudged that the State 
iteracy test. prescribed by North Carolina, Mississippi, and Louisiana 
are perfectly consistent with the Constitution of the United States. 
And then Congress comes along, Congress who has none of the judicial 
power, and says that the Supreme Court is all haywire, that these are 
statutes, these literacy tests are arbitrary, unreasonable, and uncon- 
stitutional. 

Do you not think that is rather a queer way for Congress to act? 

My, Harris. I do not think that the question of the validity of these 
bills is the same question as the constitutionality of the State laws. 

I teink there is a different question that would be presented to the 
courts. 

I think the substantive issue on which we are differing probably is 
whether the Congress hes any power to define what constitutes due 
process of law or equal protection of the laws under the 14th amend- 
ment. 

I think this bill rests on a conclusion by the Congress that literacy 
tests, to the extent. that they require more than completing six grades 
of education, do involve a denial of equal protection, do involve a 
denial of due process. 

As I understand it, sir, you are taking the position that Congress 
has no power to define in any substantive way the reach of due process 
or equal protection. 

Senator Ervin. I do, because I say that the question of what a con- 
stitutional provision means, and whether a constitutional provision 
outlaws a particular course of action or does not, is a judicial question, 
and not a legislative question, And that when Congress undertakes 
to say that the Supreme Court was wrong, when it upheld the literacy 
test of North Carolina in 1959, that Congress is trying to usurp the 
judicial power of the United States to some extent. 

Mr. Harrts. Well, I would think—— 

Senator Ervin. In other words, the third article of the Constitution 
says the judicial power of the United States is vested in the Supreme 
Court and such inferior courts as Congress may from time to time 
establish. 

And then it savs that these courts have jurisdiction of all contro- 
versies at law or equity arising under this Constitution. 

Now, here is Congress attempting to adjudge that certain States 
have forfeited their constitutional rights in the preamble of this bill, 
and therefore Congress is justified in usurping this constitutional 
power and prescribing the qualifications of voters from all States. 

Now, can any other interpretation be put on this bill ? 

_Mr. Harris. Well, as you of course know, article 6 of the Constitu- 
tion also prescribes that the Constitution and the laws of the United 
States which shall be made in pursuance thereof shall be the supreme 
law of the land, anything in the Constitution or laws of any State 
to the contrary notwithstanding. 

Iskipped a few clauses. But that is the essence. 

Senator Ervin. That is true. But the only acts of Congress that 
are any good are the ones enacted pursuant to the Constitution. And 
when Congress undertakes to legislate on the qualifications of voters 
in the face of section 2 of article 1 and the 17th amendment, it is not 
passing a law pursuant to the Constitution. 
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Mr. Harris. I would think that these laws aro in the language of 
the Constitution appropriate legislation to enforce the provisions of 
the 14th and 15th amendments. And that, of course, is the question, 

Senator Ervin. Just one other thing. Iam sorry I have trespassed 
so much on your time. But I have enjoyed the discussion with you, 

I think this is still the law. Ll shall read from Aarem vy. United 
States, which is an opinion written by Associate Justice Lurton of 
the Supreme Court of the United States while he was still circuit 
judge, It is reported in 121 Federal Reporter, page 250. He says 
this: 

There are certain very obvious Hmitations upon the power of Congress to 
legislate for the enforcement of this article. 3 e 


He was speaking of the 15th amendment. 


First, legislation authorized by the amendment must be addressed to State 
nction in some form or through some agency ; second, it must he limited to dealing 
With discrimination on account of race, color, or condition. 


Now—— 

Mr. Harris. He is talking about the 15th amendment there? 

Senator Ervin. Yes. Now, there is not. a word—do you have a 
copy of 2750 before you? 

Mr. ILarris. Yes. 

Senator Ervin. Well, just. notice the first part, seetion 2. Tt says 
that any person—I may not. have the exact phraseology——act ing under 
the color of law, or otherwise, should do so and so. Now, that “other- 
wise” would apply to private individuals, would it not ? 
~ Mr. Harrts. Well, I think that this section is a revision of existing 
provisions of the law—TI think, some of the civil rights sections. I 
think they are worded that way. 


Senator Ervin. That is true. 
Mr. Harris. I think it has to do with this question. Suppose you 


have a voter qualification law that is valid on its face, but your election 
official applies it in a discriminatory fashion to deny Negroes the 
right to vote. I think that it is not absolutely clear whether he is 
acting under color of law or otherwise, And I think this language 
is meant to catch conduct of that sort. 

Senator Ervin. Well, if a man is acting as a State election official, 
he is acting under color of law, is he not? And therefore his action 
is State action. ne 

Mr. Harris. The Supreme Court eventually held it was State action. 
The States argued for a while that it was not. That he was outside 
the law, that it was not State action. But the Court eventually held 
it was State action. 

Senator Ervin. My point is, what you say is some old phraseology. 
That is the phraseology of a conspiracy statute. And it was upheld 
because it appied on 4 o the senatorial and congressional elections, 
and was in bills which related to the manner of holding elections. 

Now, that in my judgment would violate the 15th amendment, be- 
cause that “otherwise” calls so far as it applies to the action of 
individuals, , 

Now, another point—Judge Lurton said of any legislation to en- 
force the 15th amendment—“it must. be limited to dealing with dis- 
crimination on account of race, color, or condition.” 


‘ 
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Now, there is not a thing in that section of that. bill, is there, that 
deals with discrimination on account of race, color, or condition ¢ It 
does not even refer to those words. 

Mr, ILarris. The preamble, however, makes it clear that that is one 
of the concerns of the Congress, and one of the reasons for its passing 
the substantive provisions—if it does pass them. 

Senator Ervin. Yes. 

In other words, it sets out in the preamble, making allegations 
as to racial discrimination. And then it undertakes to enact operative 
law which would apply solely to the literacy test, and having no con- 
nection whatever, so far as the operative part of the statute is con- 
cerned, with race or color. 

Mr. Harris. Well, it prescribes an objective test, one purpose of 
which is to prevent. the use of these literacy tests to deny the right 
to vote on account. of color. 

Senator Ervin. Well, it would also deal with denial on any other 
basis, would it not? It deals with the denial of the right to vote on 
recount of failure to meet a State literacy test. Is that not all it 
deals with in the operative part ¢ 

Mr. Harnis. Yes, I think that is what it deals with. 

The question though, is whether this legislation falls within any 
grant of power to the Congress. The earlier parts of the bill are 
meant to indicate that Congress finds that the bill is necessary to 
implement the 14th and lth amendments. 

Senator Ervin. Well, thank you. T have enjoyed my friendly 
argument with you. 

Mr. Creecu. I would like to go back, if I may, Mr. Chairman, to 
Mr. Biemiller’s statement. [have several questions, 

Mr. Biemiller, on page 3, you state the right to vote is a privilege 
und immunity of citizens of the United States protected by the Consti- 
tution. I would like to ask, sir, if you rest your analysis on the basis 
of the 14th, as well asthe 15th, amendment ? 

Mr. Biemiucer. I will refer that to Mr. Harris. 

Mr. Harrts. I think so. But T believe that beginning with the 
Slaughterhouse caso, the Supreme Court held that the privileges an 
immunities clause of the 14th amendment. has no substantive content. 
The Court. held that. privileges and immunities which existed olge- 
whero could, under that. clause, be protected from infringoment by 
the Federal Government, but that this clause did not. enlarge the privt- 
leges and immunities that existed elsewhere. | . 

Now, as Iam sure you know, at times there have been cases which 
do seem to have found rights under the privileges and inmunities 
clause which might not exist under any other specific provision of the 
Constitution. But, whatever may be true of the prlvile and ini- 
munities clause, it is, of course, perfectly clear the equal protection 
and duo process clauses do have substantive content. 

The question on which Senator Ervin ena were lifforing, E think, 
is whether the Congress has any power to define tliat content or to 
decide what. is substantively necessary to implement those clauses. 

Mr. Crercit. Now, Professor of Law Gittleman, at the University 
of Denver, stated to the jeyasatlla that the legislation pending be- 
fore the subcommittee can rest only tenviotaly \Wiion the 14th amend- 
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ment, because, he says, the right to vote is not 2 privilege or immunity 
protected by the 14th amendment. 

Now, I wonder if you would care to comment upon that assertion. 

Mr. Harris, Well, I would say that it is much easier to support 
its validity under the equal protection and due process clauses. res 
matters we are discussing are of course matters on which lawyers 
differ, and, in fact, just have. But if I were endeavoring to support 
their validity in the Supreme Court, I would not loo! to the privi- 
leges and immunities clauses. I would think it easier to support. them 
under these other clauses, 

Mr. Crerci. I should like to ask again, with reference to the state- 
ment on page 3 to the effect that the right to vote for Federal officers 
is protected by the Federal Constitution—whether vou contend that 
it is protected once it arises, or that it may be created by congressional 
aetion under constitutional authority prior to the time that it ordi- 
narily arises. 

Mr. Tfarris, Well, T think that even without the 14th amendment 
it could properly be protected by the Congress. I think the Class‘e 
ease stands for that—that the Congress has power to protect the right 
to vote, even though the State has the power to prescribe the qualifi- 
cations of voters—that once the State has prescribed the qualification. 
the right to vote isa Federal right, subject to Federal protection. 

Mr. Creecn. Of course there we are talking about article 1, section 
4, T believe, Congress having the authority to regulate the time, place. 
and manner of elections. . 

Mr. Warrts. Yes, 

Mr. Creecry,, Which of course we would not confuse with voter 
qualifications. 


Mv. Harris, No. 
Now, when you come to the voter qualifications question, it: seems 


to me that the reconstruction amendments, and also the 19th, do put 
substantive restrictions on the power of the State to prescribe quali- 
fications, They also authorize the Congress to enforce their provisions 
by appropriate legislation. The question which we have been discuss- 
ing is whether a literacy-test bill is appropriate legislation within the 
meaning of those enabling sections, or whether the Congress has any 
power to enact a substantive test as reasonably necessary to protect 
ue process and equal protection, without. respect. to the right to 
vote, from denial on account of race, and so on. 

I think that it does, That is the way I would read the literal lan- 
cuage of the Constitution. 

Section 2 of the 14th amendment also seems to me to indicate that 
Congress was meant. by the amendment to get into this field. How- 
ever, I agree that this particular point has not been squarely passed on 
by, the Court, because Congress has not done exactly this sort of thing 

ore. 

Mr. Creecn. Now, sir, to paraphrase what you have just said—I do 
not want to misconstrue what you said—but am I correct in thinking 
that it is your view that Congress may legislate regarding the right 
to vote before this right arises—is that correct ? 

Mr. Harris. Yes—under the 14th, 15th, and 19th amendments. 

Mr, Creecit. Now, how, sir, would you say, then, the right arises, 
this right to vote? 

Mr. Harris. You mean whence is it derived ? 
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Mr. Crercu. Yes. Hlow does an individual acquire the right to 
vote ¢ 

You say that Congress may legislate. 

Mr. Ifarris. 1 think that he acquires the right to vote under a Jaw 
vussed by the State prescribing qualifications, But that the State 
hi preseribing qualifications has to be valid, that any invalid quali- 
fications in the State law could be disregarded. And T think that 
Congress has power to define—under the Ith amendment—what 
qualifications are invalid. 

or example, if your law said that only red-haired men who lived 
in the State for a year could vote, I think a brunette who had lived 
there a year could go in and would have a right to vote, which would 
derive from that statute—the provision about redheaded men would 
be invalid and would be iioeeed out, 

Mr. Creecir. This would be a determination made by the courts 
that. the statute would be unconstitutional on the basis of deprivation 
of equal protection—and would ipso facto confer upon Congress the 
authority to legislate in this areas is that correct? 

Mr. Hanns. 1 think Congress would also have power—the example 
is ndmittedly absurd—but T would think Congress would have power 
to pass a law saying that any State law which undertakes to prescribe 
voting qualifications according to the color of a man’s hair shall be in- 
valid. [would think Congress would have that power. 

Mr. Creecn. In Reese v. The United States, the Supreme Court 
said the 15th amendment: does not confer the right of suffrage upon 
unvone, It prevents the States of the United States, however, from 
giving preference in this particular to one citizen over another on ac- 
count. of race, color or previous condition of servitude. 

Now, in the Lassiter case, which we have mentioned earlier, which 
of course was a unanimous decision of the Court, handed down in 


1959, the Court said there: 


We come to the question whether a State may consistently under the 14th and 
15th amendments apply a literacy test to all voters irrespective of race and 
color, The Guinn case, supra, 356, disposed of the question in a few words: “No 
time need be spent on the question of a validity of the literacy test considered 
alone since, as we have seen, its establishment was but the exercise by the State 
of a lawful power vested in it, not subject to our supervision and indeed its 


validity is admitted.” 
Tn this same case, handed down in 1959, by 2 unanimous Supreme 
Court decision, the Court. said: 


Literacy and illiteracy are neutral on race, creed, color and sex, as reports 
around the world show. Literacy and intelligence are obviously not synony- 
mous, Illiterate people may be intelligent voters. Yet -in our society, where 
_ hewspapers, periodicals, books, and other printed matter canvass and debate 

campaign issues, a State might conclude that only those who are literate should 
exercise the franchise.. It was said last century in Massachusetts that a literacy 
Sa a designed to assure an independent and intelligent exercise of the right 
of suffrage. 

We do not sit in judgment on the wisdom of this policy. We cannot say, 
however, that it is not an allowable one measured by constitutional standards. 


You mentioned, sir, the Baker case, and in that case, in a concurring 
opinion, handed down last week, Mr. Justice Douglas said: 

That the States may specify the qualifications for voters is implicit in article I, 
section 2, clause 1, which provides that the House of Representatives may be 


chosen by the peopie and the electors (voters) in each State shall have the 
qualifications requisite for electors (voters) of the most numerous branch of the 
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The same provision contained in the 17th amendment gov- 


State legislature. 
Within limits those qualifications may be fixed 


erns the election of Senators. 
by State law. 
He cites the Lassiter case, and then he goes on to say: 

Yet as stated in Ex parte Yarbrough, those who vote for Members of Congress 
do not owe their right to vote to the State law in any sense which makes the ex- 
ercise of the right to depend exclusively upon the law of the State. The power 
of Congress to prescribe the qualifications for voters and thus override State law 
is not at issue here. It is, however, clear that by reason of the demands of the 
Constitution, there are several qualifications a State may not require—race, color, 
or previous condition of servitude are impermissible standards by reason of the 
15th amendment, and that alone is sufficient to explain Gomillion v. Lightfoot. 

Now, I wonder, sir, in view of these recent. decisions—as you noted 
the Baker decision was just handed down last. week, the Lassiter case 
was handed down by a unanimous Court. in 1959—how you feel your 
position comports with these Supreme Court decisions. 

Mr. Harris. I would say that in the language you read, Mr. Justice 
Douglas was reserving decision on this very point that we have been 
discussing. He was saying that they would meet that question when 


and if they got to it. 
Now, if you take-—— a 
Mr, Creecu. Excuse me. But. he was, of course, citing here a case 


which the Court was unanimously agreed upon in 1959, and that 
Court—in that case, the Court went back to the Gu/nn case, it went 
back to the Stone case in Massachusetts. 

Mr. Harris. I do not think there is any question that the Court 
has upheld as valid on their faces various State literacy tests. It 
has also held that they may be invalid as applied. I do not think 
that either line of decisions reaches the question here, which is whether 
Congress can impose its own standard with respect. to literacy tests on 
the basis of a finding that. these tests have been used arbitrarily and 
discriminatorily. 

_ Now, suppose you had a State law that said only Ph.D.’s may 
vote. I would think that. such a law as that, simply on its face, would 
present a question to the Supreme Court, and might well be held in- 
valid as a violation of due process or equal protection. 

Certainly I would think that if Congress undertook to pass a law 
defining due process and equal protection in this field, and to vitiate 
such a law, that it could do so. | 
_ Senator Ervin. I think we have protection from such a law as that 
in the State legislatures, because I think a lot of them probably adopt 
a baat that a lot of Ph.D.’s have been educated way past their 
intelligence. 

Mr. Creecn. Sir, going back to the bills again, S. 2979, of course, 
goes much farther than either of the other two bills. It would limit 
voter qualifications to age, residence, es confinement, and prior con- 
viction of a felony—only on those four bases, would anyone be disfran- 
chised from voting. 

Now, this bill would affect some 45 of our 50 States in various ways. 
As you know, there are some States which disqualify from voting 
idiots and the insane, who would not be covered by this bill unless 
they were legally confined. By the same token, there are a number 
of State statutes and constitutions which contain provisions disquali- 
fying individuals convicted of having committed certain crimes, which 
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maybe would not qualify under this bill, since I presume they are 
pay the Federal criminal statute as the definition of “felony,” which 
would require 1 year imprisonment or more. Also some States require 
loyalty oaths. Some disqualify dishonorably discharged servicemen. 
There are a number of qualifications set by the various States which 
would be changed by this act. 

Now, I wonder, sir, what do you find as the constitutional basis for 
taking from the States their rights to prescribe voter qualifications, 
with the exception of those qualifications enumerated in this bill? 

Mr. Harris. I think it would have to be that Congress could rea- 
sonably conclude that. exclusion on other grounds was a violation of 
equal protection or due process, or that limiting voter qualifications 
(o these qualifications was necessary to protect the right to vote from 
deprivation of equal protection or violation of due process. 

ft is, of course, easy to think of other rational grounds for denying 
the right to vote. 

I was struck by the fact that section 2 of the 14th amendment pro- 
ees to reduce State representation in the House of Representatives 

or denial of the right to vote on any ground other than participation 
in rebellion or other crime. It doesn’t mention mental incompetence 
or confinement in an institution, or failure to meet the residence re- 
quirements, or any of these other things. 

Frankly, I don’t know why that omission was made. It certainly 
would be very peculiar to reduce a State's representation because it 
denied the right to vote to the insane. But I take it that the authors 
of the 14th amendment were dealing in broad categories, and that the 
authors of this bill, S. 2979, are similarly painting with a broad brush, 
on the theory that experience shows that all sorts of devices will be 
resorted to to deprive people arbitrarily of the right to vote in viola- 
tion of the 14th amendment, or by reason of color in violation of the 
ith amendment; that only by laying down objective tests can Con- 
gress adequately prevent violations of the 14th and 15th amendments: 
and that this bill undertakes to lay down these tests on the theory that 
only thus can Congress adequately prevent evasions of the constitu- 
tional provisions in the guise of imposing other qualifications which 
HS either applied arbitrarily or are applied as a cover for a racial 
Judgment, 

Mr. Crerecn. Sir, Mr. Biemiller has indicated in his statement. that 
this area of voting and voting rights has been one which your organiza- 
tion has been very much concerned with over a period of time. Has 
your investigation led your organization to the conclusion that it is 
undesirable or that it is unreasonable for the States to disqualify the 
insane or, for that matter, individuals who might have received dis- 
honorable discharges from the service? Or have your taken any posi- 
tion on these various qualifications which a number of States have ? 

Mr. Harris. No, we have not. But if Congress, as I think it has, 
has authority under the Constitution to decide what type of substan- 
tive requirements are needed to prevent violations of due process and 
equal protection, the fact. that you can think of some other qualifica- 
tions that might rensonnbly have been included would not, I think, 


invalidate the bill. oa 
Mr. Creecn. My question, sir, is: Has your investigation indicated 


that such a law is desirable 
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Mr. Harris. I think I said “No” at the outset to that. That is cer. 
tainly the answer. 

Mr. Creecu. Now, sir, you talk about enforcement, ahd you mention 
the standards or the tests which might be prescribed. 

Is it your feeling, sir, with regard to S. 480 and S.\2750, that by 
stipulating an individual who has a sixth grade educatipn is literate, 
that. this will avoid any difficulty in enforcement? Do you not fore- 
see that an individual who wanted to keep a person from voting on the 
basis of literacy or some other qualification might also pose problems 
with regard to satisfying the requirement of proof of sixth grade 
education. 

Mr. Harris. I suppose he might. No law meets every conceivable 
problem. \ 

Mr. Creecu. But there are laws on the books which prescribe both 
civil and criminal remedies if person thinks he is being discriminated 
against. Iam just inquiring what advantage this legislatioy would 


provide for an individual. 
Mr. Harris. It would provide a standard and objective t and 


would, I think, therefore greatly facilitate his establishing his qualiti- 
cations to vote. You would still have such problems as the registrar 
not being there when people show up to register. You would\still 
have the problems of intimidation by private groups, matters to 
which, as you say, there is other legislation already directed, though 
it may be debated whether it is adequate or not. The last. couple ‘of 
civil rights acts dealt with that in part. 

Mr. Creecu. Is it your feeling then that the protections provided by 
the existing laws, the recourse to the courts, would be improved upo 
by this provision, or is it your feeling that the existing laws are inade- 
quate with regard to the actions available to an individual who is 

enied the right to vote? 

Mr. Harris. I think the theory of this emulate obviously is that 
the existing laws are inadequate to protect the right to vote. 

Mr. Creecu. Yes. But in your view, is this a decided improvement ? 
Is this going to overcome the obstacles which the proponents of these 
bills say exist? 

Mr. Harris. I think it will overcome some of them. 

Senator Ervin. Just one other question. If Congress can say a sixth 
grade education satisfies the law, why can’t you say a first grade or no 
education at all? 

Mr. Harris. I think you have a question of reasonableness there, or 
of arbitrariness. 

Senator Ervin. Well, why could the Congress not say the first 
grade? Folks learn to read and write in the first grade. Couldn't 
they just as soon pluck that out of the air—third, second, anything? 

Mr. Harris. I think it is a question of whether—of the reasonable- 
ness of the standard, or, more exactly, of the reasonableness of the con- 
clusion that a sixth grade education is a reasonable standard for 
literacy, and that the States should not be permitted to impose more 
stringent ones. They could, of course, apply less stringent ones if 
they wanted to. 

Mr. Bremer. Some do. 

Mr. Harris. Or none. 


weer 
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Senator Ervin. In other wotds, why couldn't Congress say literacy 
tests are used in seven States to\deprive nonwhites of the right to vote, 
therefore we will just abolish the literacy tests. That would make it 
easier, wouldn’t it ¢ “ 

Mr, Harris. Well, I am not\at all sure that they could not; and 
under section 2 of the 14th amendment, Congress, I think, plainly 
could impose universal suffrage,|\but only to the extent of implement- 
ing by reducing representation jn the House. 

enator Ervin. Do you seriougly think that Congress could abolish ‘ 
all literacy tests in view of the fact we have the Lassiter case and the 
Williams case, which say that literacy tests are valid ? 

Mr. Harris. If Congress conclided that literacy tests are used on 
a substantial scale to violate the {4th amendment, or as a cover for 
violating the 15th amendment, I think that it could pass a law banning 


them. 
Senator Ervix. Then it could : 


same basis. es eden ar an? 
Mr. Harris. I think it could invglidate any qualifications which it 


could reasonably find were being used to cover violations of the 14th 
or 15th amendments. If it wanted| to knock out a residence test, I 
think it would have to find that. the residence test was in fact being 
applied in some discriminatory way pn a racial ground or some other 


unreasonable discriminatory ground. 
Senator Ervin. Which is the standard of reasonableness to be used 


as a basis of determining that? 

Mr. Harris. I think the Congress \conclusion would be accorded 
substantial weight by the court, but\not. conclusive weight. Ulti- 
mately, it would apply its own standard, but leaving considerable 
discretion to the Congress. 

Senator Ervin. Iam sorry to detain you so long. 

Do you have any questions? 

Mr, Waters. I have a few questions, Mr. Chairman. Mr. Harris, 
I will address these questions to you, if [ may. With Pinas to the 
sixth grade of education, it is your opinign, is it not, and the opinion 
of the AFL-CIO that the Bureau of the Census has deemed the 
completion of 5 years of Penney schooling the functional test of 
literacy, and it so indicated in its 1960 r@port, and that is the basis 
for your conclusion that sixth grade of \primary school education 
would come within the purview of the literaty test ? 

‘Mr. Bremrier. Yes, I think that is a \reasonable conclusion. I 
think this in part is based upon the fact that the overwhelming num- 
ber of people in the United States have had.that many years of 
schooling, and that this is about where the minimum level of literacy 
falls for voting purposes. 

I am willing to concede, with my good frignd, the chairman, there 
is a certain arbitrariness in it. By that I njean that whatever you 
set is going to be an arbitrary thing, but this, in our opinion, does 
represent a minimum level of literacy. 

_Mr. Waters. And it is the opinion of your| organization that the 
bill as proposed does not abolish literacy test}—it merely sets what 
has been termed by your counsel as an objectixe standard. 

Mr. Bremituer. That is correct. | 


lish other qualifications on this 
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Mr. Waters. And with respect to the part of the bill which touches 
on the Spanish language, the reason you approve that is because Span- 
ish is taught in Federal schools in Puerto Rico to American citizens. 
They are not exposed to any other language, and that is the language 
in which they are taught; is that correct? 

Mr. Bresrinver. That is correct. 

Mr. Waters. As far as literacy is concerned, there are a great. many 
pope who are considered illiterate who are not lacking in political 

snowledge, who by reason of the advent of electronic communications 
and radio and TV are quite aware of what. is going on in the world; 
isn't. that correct ? 

Mr. Breminter. Very true. 

Mr. Waters. Do you believe that Congress should have a right to 
regulate and control the elections of its own Members? 

Mr. Harris. It does, of course, have a certain residual power in 
hat ench House is the absolute judge of whom to seat. 

Mr. Waters, In other words, the activities of the Federal Govern. 

/ nent. will not be curtailed by State action; is that correct? 

/ | Mr. Harris. I think that is true. If the Congress has the power to 
: - a if its legislation is valid, it overrides any State action in the 
ela, : . 
| ~ Mr. Warers. And the basis for the comment in this bill on the lit- 
' epaey tests are the findings by the Civil Rights Commission and the 
| highest. enforcement officer of the country, the Attorney General of the 
United States, has asserted that the literacy tests are used as a cover 
td deny the right. to vote to the individuals by color. 
'Mr. Brrmitter. That is the reason we are appearing. In our opin- 
/ ion it is a fact that has been established that the literacy tests in certain 
b States are used primarily us a cover for denying Negroes the right to 
vote. I don’t know why we have to beat about the bush on it, or try 
pe it isanything eise. 
LT have just been in Louisiana. It is true that there is a Supreme 

"Court. decision upholding the Louisiana law. But if you go down 
there, for just about 2 days, and talk to people, you will find out what 

‘is goingjon. Negroes are being eliminated willy-nilly from the regis- 

tration lists. Negroes who have voted for years are being eliminated. 

, This is the evil that we are trying to get at. 

4 Our State federation of labor, at its convention this week, has made 
‘the effort to straighten out this unfair method of knocking voters 
wlth e voted for many years off the rolls its No. 1 issue. 

4 Mr. Waters, Just one other point in connection with the assertion 
‘that the legislation is defective because it affects literacy tests which 
linyo ng¢ver been used for racial purposes, as well as those which 
have. Jt is clear, is it not, from the Fair Labor Standards Act, the 
iN dition Labor Relations Act, the Federal Power Act, the Corrupt 
[Practic s Act and other Federal legislation, that Congress does possess 
power to enact legislation pursuant to a granted power, even though it 
may affect. persons outside the scope of direct Federal control. 

Mr. Harrts. I would certainly think so. It seems to me that nearly 
all legislation involves some element of that. 
Mr. Waters. Thank you, gentlemen. Thank you very much, Mr. 

Chairman. | 

Senator Ervin. That is all. 
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Mr. Harris. I don’t think you and I disagree too much on funda- 
mentals. I think we disagree on the question of what is appropriate 
legislation. I think it boils down to that. 

My position is the Constitution defines all of these matters. Under 
section 2 of article I, in the 17th amendment, the States have an un- 
doubted right to prescribe the qualifications of voters in the most 
numerous branch of the State legislature. These two sections make 
those qualifications the qualifications of voters for Senators and Con- 
gressmen, and the only limitations are imposed by the 15th, 14th and 
19th amendments. And we have to stick to those things, rather than 
chase the questions of reasonableness, because a lot of peonls think I 
am a very unreasonable person, and I disagree with those most em- 
phatically. 

Mr. Creecu. Mr. Chairman, the next witness is Hon. Sherwood W. 
Wise, president. of the Mississippi State Bar. Mr. Wise. 

Mr. Lirscoms, Mr. Chairman, Senator Eastland has asked me to 
express his regrets that he is tied up ina meeting of the full Committee 
on Agriculture and Forestry, and cannot be here at this time, and has 
asked that I present to you the Honorable Sherwood Wise, of Jacksun, 


Miss., president of the Mississippi Bar. 
Senator Ervin. Mr. Wise, we are glad to have you with us. 


STATEMENT OF HON. SHERWOOD W. WISE, PRESIDENT OF THE 
MISSISSIPPI STATE BAR 


Mr. Wise. Thank you, Senator, happy to be here. Shall I just 
proceed ¢ 

Senator Ervin. Proceed. 

Mr. Wise. Senator, I have a prepared statement. I assume you 
would like to have that read. 

Senator Ervin. You can either read it or you can summarize it, and 
we will put the whole thing in the record, whichever way you want. 

Mr. Wise. I could very easily summarize it, I think, without. the 
necessity of reading it. 

Senator Ervin. We will put the entire statement in the record at. 
this point, and then allow you to summarize it as you see fit. 

(The complete statement of Mr. Wise follows 3 


STATEMENT MADE BEFORE THE CONSTITUTIONAL Ricnts SuBCOMMITTEE, 
COMMITTEE ON THE Jupictary, U.S. SENATE 


My name is Sherwood W. Wise. I aman attorney at law and have practiced in 
Jackson, Miss., since 1934. I appear here as president of the Mississippi State 
Bar. My purpose is to discuss S, 480, S. 2750 ,and S. 2979. 

It is my opinion that these bills, if enacted, would violate fundamental con- 


stitutional provisions. 
APPLICABLE SECTIONS OF CONSTITUTION OF THE UNITED STATES 


Article I, Section 2 

“1. The House of Representatives shall be composed of Members chosen every 
second Year by the People of the several States, and the Electors in each State 
shall have the Qualifications requisite for Electors of the most numerous Branch 


of the State Legislature.” 
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Amendment XVII ; 

“The Senate of the United States shall be composed of two Senators from 
cach State, elected by the people thereof, for six years; and each Senator shall 
have one vote. The electors in each State shall have the qualifications requisite 
for electors of the most numerous branch of the State legislatures. 

“When vacancies happen, in the representation of any State in the Senate, the 
executive authority of such State shall issue writs of election to fill such vacan- 
cles: Provided, That the legislature of any State may empower the executive 
thereof to make temporary appointments until the people fill the vacancies by 
election as the legisluture may direct.” 

“This amendment shall not be so construed as to affect the election or term 
of any Senator chosen before it becomes valid as part of the Constitution.” 

(NorE.—Adopted subsequent to XIV-XV amendments.) 


Article ¥ 

“The Congress, whenever two thirds of both Houses shall deem it necessary, 
shall propose Amendments to this Constitution, or, on the Application of the 
Legislatures of two thirds of the several States, shall call a Convention for 
proposing Amendments, which, in either Case, shall be valid to all Intents and 
Purposes, as Part of this Constitution, when ratified by the Legislatures of 
three fourths of the several States, or by Conventions in three fourths thereof, 
as the one or the other Mode of Ratification may be proposed by the Congress: 
Provided that no Amendment which may be made prior to the Year One thousand 
eight hundred and eight shall in any Manner affect the first and fourth Clauses 
in the Ninth Section of the first Article: and that no State, without its Consent, 
shall be deprived of its equal Suffrage in the Senate.” 

Compare 10 C.J.S. Constitution Law, page 28, section 6, U.S. Constitution. 


Amendment X 

“The powers not. delegated to the United States by the Constitution, nor pro- 
aie by it to the States, are reserved to the States respectively, or to the 
people.” 


_ POWER TO PRESCRIBE VOTER QUALIFICATIONS IS DELEGATED TO STATES UNDER 
| ARTICLES I AND II OF THE U.S. CONSTITUTION 
I. History. . 

Minor v. Happersett, 21 Wall, 162, 21 L. Ed. 627: “When the Constitution of 
the United States was adopted, all the several States, with the exception of 
Rhode Island had Constitutions of their own. Rhode Island continued to act 
under its charter from the Crown. Upon an examination of those Constitutions 
we tind that in no State were all citizens permitted to vote. Each State deter- 
mined for itself who should have that power. Thus, in New Hampshire, ‘Every 
male inhabitant of each town and parish with town privileges, and places un- 
Incorporated in the State, of twenty-one years of age and upwards, excepting 
prupers and persons excused from paying taxes at their own request,’ were 
its voters; in Massachusetts ‘Every male inhabitant of twenty-one years of 
“age and upwards, having a freehold estate within the Commonwealth of the 
annual income of three pounds, or any estate of the value of sixty pounds’; in 
Rhode Island ‘Such as are admitted free of the company and society’ of the 
Colony ; in Connecticut such persons as had ‘Maturity in years, quiet and peace- 
able behavior, a civil conversation, and forty shillings freehold or forty pounds 
personal estate,’ if so certified by the selectmen; in New York ‘Every male in- 
habitant of full age who shall have personally resided with one of the counties 
of the State for six months immediately preceding the day of election * * * if 
during the time aforesaid he shall have been a freeholder, possessing a freehold 
of the value of twenty pounds within the county, or have rented a tenement 
therein of the yearly value of forty shillings, and been rated and actually paid 
taxes to the State’; in New Jersey ‘All inhabitants * * * of full age who are 
worth fifty pounds, proclamation money, clear estate in the same, and have 
resided in the county in which they claim a vote for twelve months iminedi- 
ately preceding the election’; in Pennsylvania ‘Every freeman of the age of 
twenty-one years, having resided in the State two years next before the elec- 
tion, and within that time paid a State or county tax which shall have been 
assessed at least six months before the election’; in Delaware and Virginia ‘as 
exercised by law at present’: in marae ‘All freemen above twenty-one years 
of age having a freehold of fifty acres of land in the county in which they offer 
to vote and residing therein, and all freemen having property in the State above 
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the value of thirty pounds current money, and having resided in the county in 
which they offer to vote one whole year next preceding the election’; in North 
Carolina, for Senators, ‘All freemen of the age of twenty-one years who have 
been inhabitauts of any one county within the State twelve months immedi- 
ately preceding the day of election, and possessed of a freehold within the same 
county of fifty acres of land for six months next before and at the day of elec- 
tion” and for members of the House of Commons ‘All freemen of the age of 
twenty-one years who have been inhabitants in any one county within the State 
twelve months immediately preceding the day of any election, and shall have 
paid public taxes’; in South Carolina ‘Every free white man of the age of 
twenty-one years, being a citizen of the State and having resided therein two 
years previous to the day of election, and who hath a freehold of fifty acres of 
land, or a town lot on which he had been legally seised and possessed at least 
six months before such election, or (not having such freehold or town lot) hath 
been a resident within the election district in which he offers to give his vote 
six months before said election, and hath paid a tax the preceding year of three 
shillings sterling towards the support of the government’; and in Georgia ‘Such 
citizens and inhabitants of the State as shall have attained to the age of twenty- 
one years, and shall have paid tax for the year next preceding the election, and 
shall have resided six months within the county.’ 

“In this condition of the law in respect to suffrage in the several states, it 
cannot for a moment be doubted that if it had been intended to make all citizens 
of the United States voters, the framers of the Constitution would not have teft 
it to implication, So important a change in the condition of citizenship as it 
actually existed, if intended, would have been expressly declared. 

“But if further proof is necessary to show that no such change was intended, 
it can easily be found both in and out of the Constitution. By article 4, section 
2, it provided that ‘The citizens of each State shall be entitled to all the privi- 
leges and immunities of citizens in the several States.’ If suffrage is necessarily 
a part of citizenship, then the citizens of each State must be entitled to vote in 
the several States precisely as their citizens are. This is more than asserting 
that they may change their residence and become citizens of the State and thus 
be voters. It does to the extent of insisting that while retaining their original 
citizenship they may vote in any State. This, we think has never been claimed. 
And again, by the very terms of the Amendment we have been considering (the 
fourteenth), ‘Representatives shall be apportioned among the several States 
according to their respective numbers, counting the whole number of persons in 
each State, excluding Indians not taxed. But when the right to vote at any 
election for the choice of electors for President and Vice-President of the United 
States, representatives in Congress, the executive and judicial officers of a State, 
or the members of the Legislature thereof, is denied to any of the male in- 
habitants of such State, being twenty-one years of age and citizens of the United 
States, or in any way abridged, except for participation in the rebellion, or 
other crimes, the basis of representation therein shall be reduced in the propor- 
tion which the number of such male citizens shall bear to the whole number of 
male citizens twenty-one years of age in such State.’ Why this, if it was not 
in the power of the Legislature to deny the right of suffrage to some male 
inhabitants? And if suffrage was necessarily one of the absolute rights of citi- 
zenship, why confine the operation of the limitation to male inhabitants? Women 
and children are, as we have seen, ‘persons.’ They are counted in the enu- 
meration upon which the appropriation is to be made, but if they were neces- 
sarily voters because of their citizenship unless clearly excluded, why inflict the 
penalty for the exclusion of males alone? Clearly, no such form of words would 
have been selected to express the idea here indicated, if suffrage was the 
absolute right of all citizens. 

“And still again; after the adoption of the Fourteenth Amendment. it was 
deemed necessary to adopt a fifteenth, as follows: ‘The right of citizens of the 
United States to vote shall not be denied or abridged by the United States, or 
by any State, on account of race, color or previous condition of servitude.’ 
The Fourteenth Amendment had already provided that no State should make or 
enforce any law which should abridge the privileges or immunities of citizens 
of the United States. If suffrage was one of these privileges or immunities, why 
amend the Constitution to prevent-its being denied on account of race, ete.? 
Nothing is more evident than that the greater must include the less, and if all 
were already protected, why go through the form of amending the Constitution 


to protect a part?’ 
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“Certainly, if the courts can consider any question settled, this is one. For 
nearly ninety years the people have acted upon the idea that the Constitution, 
when it conferred citizenship, did not necessarily confer the right of suffrage, 
If uniform practice, long continued, can settle the construction of so important 
an instrument as the Constitution of the United States, confessedly, it most cer- 
tainly has been done here. Our province is to decide what the law is, not to 
declare what It should be. |. 

“We have given this case the careful consideration its importance demands, 
If the law is wrong, it ought to be changed ; but the power for that is not with 
us. The arguments addressed to us bearing upon such a view of the subject 
may, perhaps, be sufficient to induce those having the power to make the altera- 
tion, but they ought not to be permitted to influence our judgment in determin- 
ing the present rights of the parties now litigating before us. No argument as to 
Woman's need of suffrage can be considered. We can only act upon her rights 
as they exist, It is not for us to look at the hardship of withholding. Our 
duty is at an end if we can find it is within the power of a State to withhold, 

“Being unanimously of the opinion that the Constitution of the United States 
does not confer the right of suffrage upon anyone, and that the Constitutions 
and laws of the several States which commit that important trust to men alone 
are not necessarily void, we affirm the judgment of the court below.” 


2. Controlling decisions. 
aaa v. Northampton County Board of Elections, 360 U.S. 45, 3 L. Ed. 2d 
1072, 1077: 

“While section 2 of the Fourteenth Amendment, which provides for apportion- 
ment of Representatives among the States according to their respective numbers 
counting the whole number of persons in each State (except Indians not taxed), 
speaks of ‘the right to vote,’ the right protected ‘refers to the right to rote ag 
established by the laws and constitution of the State.” 

Darby v. Daniel, 168 F.S. 170: 

“Any consideration of the constitutionality of the challenged portions of this 
amendment begins with the fundamental fact that, under our constitutional sys- 
tem, the qualification of voters ie a matter committed exclusively to the States. 
The Supreme Court has spoken on the subject in language as clear as it is deci- 
sive. Witness, for example, what it said in Pope v. Williams, 1904, 193 U.S. 
621, 24 S. Ct. 578, 48 L. Ed. 815: 

“The privilege to vote in any state {s not given by the Federal Constitution, 
or by any of its amendments. It is not a privilege springing from citizenship 
of the United States. Minor vy. Happersett, 21 Wall. 162, 22 L. Ed. 627, It 
may not be refused on account of race, color, or previous condition of servitude, 
but it does not follow from mere citizenship of the United States. In other 
words, the privilege to vote in a state is within the jurisdiction of the state 
itself, to be exercised as the state may direct, and upon such terms as to it 
may seem proper * * * ‘The state might provide that persons of foreign 
birth could vote without being naturalized, and, as stated by Mr. Chief Justice 
Waite in Afinor v. Happersett, (supra) such persons were allowed to vote in 
several of the states upon having declared their intentions to become citizens 
of the United States. Some states permit women to vote; others refuse them 
that privilege. A state, as far as the Federal Constitution is concerned, might 
' provide by its own constitution and laws that none but nativeborn citizens 
should be permitted to vote, as the Federal Constitution does not confer the 
right of suffrage upon any one, and the conditions under which that right 
states alone to prescribe, subject to the conditions of the Federal Constitution, 
already stated; * * * ‘The question whether the conditions prescribed by 
the State might be regarded by others as reasonable or unreasonable is not a 
Federal one, * * * 

“‘* * © The right of a state to legislate upon the subject of the elective 
franchise as to it may seem good, subject to the conditions already stated, 
being, as we believe, unassailable, we think it plain that the statute in question 
violates no right protected by the Federal Constitution. . 

“The reasons which may have impelled the state legislature to enact the 
Statute in question were matters entirely for its consideration, and this court 
has no concern with them.’ 198 U.S. at pages 632-634, 24 8. Ct. at page 575. 

“Like language was used by the Court in a case so much relied upon by 
plaintiffs, Guinn v. United Statva, 1915, 283 U.S. 347, 35 8. Ct. 926, 59 L. Ed. 1340. 
In striking down the Grandfather Clause of the Oklahoma Constitution, 0.8. 
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1951 Const. art. 3, section 4a the Court fixed its eyes upon certain principles as 
the lodestar which should furnish the light by which it would be guided: 

“ * © Tt (the United States) says state power to provide for suffrage is 
not disputed, although, of course, the authority of the 15th Amendment and 
the limit on that power which it imposes is insisted upon. Hence, no assertion 
denying the right of a state to exert judgment and discretion in fixing the 
qualification of suffrage is advanced, and no right to question the motive of 
the state in establishing a standard as to such subjects under such circum 
stances or to review or supervise the same, is relied upon and no power to 
destroy an otherwise valid exertion of authority upon the mere ultimate opera- 
tion of the power exercised is asserted. And applying these principles to the 
very case in hand, the argument of the government in substance says: No 
question is raised by the government concerning the validity of the literacy 
test provided for in the amendment under consideration as an independent 
standard since the conclusion is plain that that test rests on the exercise of 
state judgment, and therefore cannot be here assailed either by disregarding 
the state’s power to judge on the subject, or by testing its motive in enacting 
the provision.’ 238 U.S. at pages 359-360, 35 S. Ct. at page 929. 

* * * s * * * 


“Beyond doubt the Amendment does not take away from the state govern- 
ments in a general sense the power over suffrage which has belonged to those 
governments from the beginning, and without the possesston of which porcer 
the whole fabric upon which the division of state and national authority under 
the Constitution and the organization of both governments rest would be 
with support, and both the authority of the nation and the State would fall 
to the ground. In fact, the very command of the Amendment recognizes the 
possession of the general power by the state, since the. Aniendment e2eke to 
regulate its exercise as to the particular subject with which tt deals. 288 U.S. 
at pnge 362, 35 S. Ct. at page 930. 

“In considering whether amended Section 244 is unconstitutional on its face, 
it is important to bear in mind that plaintiffs concede that the voting provisions 
of the Constitution of 1890 were valid. They could not, of course, do less because 
the Supreme Court of the United States specifically approved them in Williams 
v. State of Mississippi, 1898, 170 U.S. 218, 18 S. Ct. 583, 42 L. Ed, 1012.” 

“Sections 241, 242, and 244 of the Constitution of 1890 were attacked by 
motion (20 So. at p. 840) as being violative of the due process and equi! 
protection clauses of the fourteenth amendment. The motion was grounded | 
on the allegation that the constitutional convention of Mississippi was com- 
posed of 134 members, of which only 1 was a Negro; ‘that the purpose and 
gbject of said constitution was to disqualify by reason. of their color, race 
and previous condition of servitude, 190,000 Negro voters.’ It was contended 
before the Supreme Court, 170 U.S. at page 215, 18 S. Ot. at page 584, that, 
‘under prior laws there were 190,000 colored voters and 69,000 white voters ;’ 
and ‘that sections 241, 242, and 244 of the constitution of this state are in 
conflict with the fourteenth amendment to the constitution of the United States, 
because they vest in administrative officers the power to discriminate against 
citizens by reason of their color; and that the purpose of so investing such 
officers with such power was intended by the framers of the state constitution, 
to the end that it should be used to discriminate against the negroes of the 
state.” he contentions there made bear a marked resemblance to those now. 
made before us. Responding to them the Supreme Court of Mississippi said 
(20 So. 840-841) : 

“‘at this point in the investigation it is sufficient to-say that we have no 
power to investigate or decide upon the private, individual purposes of those 
who framed the constitution, the political or social complexion of the body 
of the convention * * *. We can deal only with the perfected work—the 
. written constitution adopted and put in operation by the convention. * * * 

“We find nothing in the constitutional provisions challenged by the appellant 
which discriminate against any citizen by reason of his race, color, or previous 
conditions of servitude. * * * All these provisions, if fairly and impartially 
administered, apply with equal force to the individual white and negro citizen. 
It may be, and unquestionably is true that, so administered, their operation 
will be to exclude from the exercise of the elective franchise a greater pro- 
portionate number of colored than of white persons. But this is not because 
one is white and the other is colored, but, because of superior advantages 
and circumstances possessed by the one race over the other, a greater number 
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of the more fortunute race ts found to possess the qualifications which the 
framers of the constitution deemed essentin! for the exercixe of the elective 


franchise.’ 

“* © © At a time when alien ideologies are making a steady and insidious 
assault upon constitutional government everywhere, tt is nothing but reasonable 
that the Statcs should be tigh tening their belts and seektng to assure that those 
carrying the responsibility of suffrage understand and appreciate the form and 
genious of the government of this country and of the states. 

“(b) Literacy tests for prospective voters have been in effect in this country 
for a century, and no case has been brought before us holding that the people 
of a state have placed themselves under too heavy a burden in setting the 
standards which will earn the right to vote, and none condemning a literacy 
test as such. In Lassiter v. Taylor, U.S.D.C.E.D.N. Car, 1957, 152 F. Supp. 
: , 297-208, attention is called to the fact that nineteen states, only seven of 

which are Southern states, prescribe literacy tests, and those states and the 
laws prescribing the literacy tests are listed. Plaintiffs concede that it is 
proper for Mississippi tu enact rensonable literacy requirements for voting, 
That concession is bound to include the unquestioned concept that it is the 
states which have plenary and exclusive power to determine what is reasonable. 
See the language of the Supreme Court opinions in part I supra. Plaintiff's 
idea that a literacy test may properly embrace one facet but not two (or two 
facets but not three) is without sanction of either law or reason, In Trudeau y. 
Barnes, 3 Cir, 65 F. 2d 563, certiorari denied. 290 U.S. 630, 54 S. Ct. 74, 78 
I.Ed, 571, the Fifth Circuit Court of Appeals approved Louisiana constitu- 
tional requirements embracing both reading and interpreting its Constitution 
and that of the United States.” 

Ray v. Blair, 348 U.S, 214, 96 L. Ed. 894, 901: 

“* © * The presidential electors exercise a federal function in balloting for 
President and Vice President but they are not federal officers or agents any 


unconstitutional on its face. In Davie v. Schnell, 81 F. Supp. 872, affd. 336 


U.8. 988, 938 
‘anderstand and explain’ an article of the Federal Constitution. The legislative 


; 


~ 
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DUAL BYSTEM OF GOVERNMENT 


Teras v. White, 74 U.S. 700, 19 L. Ed. 227, 237: 

“s * * The constitution, in all its provisions, looks to an indestructible 
Union, composed of indestructible States.” ; , a 

South Carolina v, United States, 199 U.S. 261, 50 1. Ed. 261, 264: 

“We pass, therefore, to the vital question in the case, and it is one of far- 
reaching significance. We have in this republic a dual systeni of government— 
national and state—each operating within the same territory and unos the 
same persons, and yet working without collision, because thelr ftinctions dre 
differen :, There are certain matters over which the national government has 
absolu‘s control, and no action of the state can interfere therewith, and there 
are others in which the state is supreme, and in respect to them the hational 
government is powerless. To preserve the even balance between these two 
governments, and hold each in its separate sphere, is the peculiar duty of all 
oe pre-eminently of this—a duty oftentimes of great delicacy and 

culty. 

New York v. United States, 326 U.S. 572, 90 L. Ed. 326. 

Detroit vy. Murray Corporation, 355 U.S, 495, 2 L. Ed. 2d 460, dissenting opinion 
of Mr. Justice Frankfurter: ; 

“Adjustment of the interpenetrating factors involved in the Nation-State 
relation of our federal system, insofar as they are amenable to adjudication, 
is a subtle and complicated process. It precludes easy application even of 
accepted legal formulas. Particularly is this true when the taxing power of 
the States is asserted against claims if intrusion into areas reserved to the 
Nation. * * * The necessity for judicial accommodation between the inter- 
secting interests of the States’ power to tax and the concerns of the Nation in 
carrying on its government presents problems solutions for which cannot be 
sought by a formula assuring a bright, straight line of decisions. Accordingly, 
we have been admonished in the leading modern case dealing with these problems 
that they require ‘the observing of close distinctions {n order to maintain the 
essential freedom of government in performing its functions, without unduly 
limiting the taxing power which is equally essential to both Nation and State 
under our dual system.’ James v. Dravo Contracting Co., 802 U.S. 184, 150, 
82 L. ed 155, 167, 58 S. Ot. 208, 114 A.L.R. 318.” 

Chicago, Milwaukee, St. Paul ¢ P.R. Co. v. Ilinots, 855 U.S. 300, 2 L. Ed. 2d 


] ° ; 

“This case presents once again the problem of adjusting state and federal 
interests in the regulation of intrastate rates. These intrastate rates are pri- 
marily the State’s concern and federal power is dominant ‘only so far as neces- 
sary to alter rates which injuriously affect interstate transportation.’ North 
Carolina v. United States, 825 U.S. 507, 511, 89 L. Ed. 1760, 1765, 65 S. Ct. 1260. 
Thus, whenever this federal power is exerted within what would otherwise be 
the domain of state power, the justification for its exercise must ‘clearly appear.’ 
Florida v. United States, 282 U.S, 194, 212, 75 L. Ed, 291, 302, 51 8. Ct. 119. * * *” 

The power to establish the State constitution is vested exclusively in the 
State subject, in case the State should thereby exceed the authority in it vested, 
to having the excess excised by the Supreme Court under the supremacy clause. 

Having in mind the cases cited supra, we have here an interposition by Con- _. 
gress to assume to set up a rule of construction in a matter wherein plenary 
power is in the State, subject to revision, if erroneous, by the Supreme Court. 
How far Congress could attempt to vest by its declarations jurisdiction in .ad- 
ministrative officers as to the meaning of State constitutional provisions is a 
question whereto there should be no doubt. The assertion of such a power is 
revolutionary. Without power to enact, change, or alter, Congress seeks to sub- 
vert by declaring that those who have acted within the scope of their authority, 
subject to review only by the Supreme Court of the United States, are now to be 
compelled to obey, under legislative mandate, an interpretation of that where- 
over plenary power is vested elsewhere. Rast v. Van Deman ¢ Lewts Oo., 240 
U.S. 342, 60 L. Ed. 679; 11 Am. Jur., “Constitutional Law,” section 206, page 908. 

These statutes passed as to a matter resting exclusively within the State 
sovereignty are not in any way binding upon the State court when, under the 
Constitution vesting exclusive powers as to executive, legislative, and judicial, 
the Congress assumes to say certai facts which may or may not be true. It is 
well settled that the primary duty of determining the intention of the State 
constitution is a matter for the supreme court of that State; and when and if the 
State court has not passed upon that interpretation, the Supreme Court, in its 
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position as the expositor of the law, returns the record to the State supreme 
court so that the State supreme court may advise the Federal Supreme Court 
what judicial interpretation shall be had when the Supreme Court of the United 
States attempts to apply the Federal Constitution. The State’s decision inter- 
preting its own constitution is a fundamental portion of that whereto the adjudi- 
cation may be had. In Meridian v. Sottthern Bell Tel. & Tel. Co., 358 U.S. 689, 
3 L. Ed. 2d 562, Syl. 2, it was held: 

“In a case involving the validity, under the state and federal constitutions, of 
8 state law, where the state law problems are delicate ones and a state court's 
interpretation of the statute or evaluation of its validity under the state con- 
stitution may obviate any need to consider its validity under the Federal Con- 
stitution, a federal court should hold its hand, lest it render a constitutional 
decision unnecessarily ; hence, on appeal from a judgment of a Federal Court of 
Appeals affirming a District Court’s judgment holding that a state statute im- 
posing a charge on public utilities for the use of public streets and places violated 
the state and federal constitutions, the United States Supreme Court will vacate 
the judgment of the Court of Appeals and remand the case to the District Court 
with directions to hold the cause while the parties repair to a state tribunal 
for an authoritative declaration of applicable state law.” 

Sp. United States v. Public Utilities Commission of California, 845 U.S. 295, 
97 L. Ed. 1020. In Garner v. Louisiana, —— U.S. ——, 7 L. Ed., 2d 207, 215, 229, 
232, the Supreme Court said: 

“We of course are bound by a state’s interpretation of its own statute and 
will not substitute our judgment for that of the state’s when it becomes neces- 
sary to analyze the evidence for the purpose of determining whether that 
evidence supports the findings of a state court. * * %,” 


Mr. Justice Frankfurther concurring, p. 229, 232: 
“¢ # * If there be doubt as to how the statute was construed in this respect, 


the cases should be returned to the Louisiana Supreme Court for clarification 
of its judgments.” See Herd v. Pitcairn, 324 U.S. 117, 89 L, Ed. 789, 65 S. Ct. 459. 
* * * * 


* ¢ * 
“Indeed, the fact of which I think we must consider judicial notice was taken 
in this instance was so notorious throughout the country that far from its being 
unconstitutional for a court to take it into consideration, it would be quite amiss 
for us not to deem that the Louisiana courts did so on their own initiative. See, 
eg., Uniform Rule of Evidence 9(1); cf. Note, 12 Va. L. Rev. 154 (1925), and 
cases there cited. It might have been procedurally preferable had the trial 
judge announced to the parties that he was taking judicial notice, as is sug- 
gested in Model Code of Evidence, Rule 804. But we would be exalting the 
sheerest of technicalities were we to hold that a conviction is constitutionally 
void because of a judge’s failure to declare that he has noticed a common pro- 
position when, at no stage in the proceedings, is it suggested that the proposi- 
tion may be untrue. Whether a trial judge need notify the parties of his inten- 
tion to take judicial notice of ‘routine matters of common knowledge 
which * * * (he) would notice as a matter of course’ is best left to his ‘reason- 
able discretion.” McCormick, Evidence (1954), 708. Appellate courts have 
always reserved the authority to notice such commonly known propositions as 
are needed to support the Judgment of a lower court, even if no express refer- 
ence has been made below. See Comment, 43 Mich. L. Rev. 500, 512, 613 (1943)."" 
These matters can be integrated into the Constitution by amendment and 
this eh ue sole method whereby. that which is State law may be effectively 
controlled. 

It is strongly questioned whether a declaration of Congress that a statute 
should be construed in a specific way would be judicially noticed at all, for 
construction is for the courts, legislation for Congress. What would be the 
position taken as to such a statute in the State of Mississippi would depend 
primarily upon what effect its court should deem proper, subject only to review 
by the Supreme Court if there were a constitutional contravention, not a statutory 


misinterpretation. 

Compare the relative powers of the United States and the States in Collins 
v. Yosemite Park & Co., 304 U.S, 518, 82 LL. Ed, 1502. The acquisition by the 
United States of a separate national existence, independently of the States with 
destruction of State sovereignty, is something which, with deference, cannot 
be admitted. 

i 
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CONSIDERATION OF 8, 480, 5. 2750 AND 8. 2979 


At the outset I express the opinion that these bills are violative of the Con- 
stitution of the United States. I submit that the authorities cited above suf- 


ficiently substantiate this opinion. 
These bills propose to substitute a sixth grade education for present literacy 


tests. I submit that this suggested criteria is no criteria at all. It would, in 
my opinion, effectively eliminate the literacy tests for voting. There is no 


standard sixth grade education in this country. Moreover, the completion of 
six grades does not necessarily insure literacy. It has, in truth and in fact, no 
meaning as it is proposed to be used. It would, by effectively elementing 
literacy qualifications as adopted by the States, violate the constitutional rights 


set out above. 
“The question is,” said Alice, “whether you can make words mean so many 


different things.” 
“The question is,” said Humpty Dumpty, “which is to be master—that’s all.”— 


(Lewis Carroll, “Through the Looking Glass.” ) 

Mr. Wiser. Senator, the thesis of this statement simply is that S. 
9750, S. 2979, and S. 480, if enacted into law would violate provisions 
of the Constitution of the United States—very pane article I, 
section 2, which of course an ies to the House of Representatives, the 
17th amendment, which applies to the U.S. Senate. 

We point out that the 17th amendment was of course adopted 
subsequent to the 14th and 15th amendments. Also, as one of the 
pertinent provisions, we would like to call to the attention of the sub- 
committee, article V of the Constitution, which prescribes in our 
opinion the proper way to deal with this matter, if indeed it needs to 
be dealt with at all, which we do not think it does. 

We also point out. the 10th amendment, which of course reserves to 
the States all powers not prohibited to them, nor delegated to the 
United States. I think this case of Minor v. Happersett, which I had 
quoted in great detail, gives a very concise history of this particular 
constitutional problem. I won’t necessarily go into that, because I 
know that this subcommittee is well acquainted with it. 

It goes on particularly to point out, however, that suffrage is not 
privilege in and of itself, under the Constitution. Otherwise there 
would have been no reason to pass the 14th and 15th amendments. 

We cite a number of decisions that control here. First, Lassiter v. 
Northampton eli | Board of Elections, which points out that the 
rights protected by the 14th amendment refer to the right to vote as 
established by the laws and constitution of the State. In other words, 
the right must first be established in a constitutional manner by the 
State itself before the protection afforded by the 14th amendment 
comes into play. 

Darby v. Daniel is a very important case which discusses in great 
detail this problem and goes on to say—I will quote just briefly, if I 
may— 

Beyond doubt the amendment does not take away from the State governments 
in a general sense the power over suffrage which has belonged to those govern- 
ments from the beginning, and without the possession of which power the whole 
fabric upon which the division of State and National authority under the Consti- 
tution and the organization of both governments rests would be without support 
and both the authority of the Nation and the State would fall to the ground. In 


fact, the very command of the amendment recognizes the possession of the general 
power by the State since the amendment seeks to regulate its exercise as to the 


particular subject with which it deals. : 


82715-——62———-17 
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And it goes on I think to make a very pertinent observation, a 


general observation. 

At a time when alien ideologies are making a steady and insidious assuult 
upon constitutional government everywhere, it is nothing but reasonable that the 
States should be tightening their belts and seeking to assure that those carrying 
the responsibility of suffrage understand and appreciate the form and genius of 
the Government of this country and of the States. 

I would like to point. out. some language from Lass/ter v. Northam p- 
ton County which I refer to again, to the effect that literacy and 
illiteracy are neutral on race, creed, color, and sex, as reports nround 

the world will show. “Literacy and intelligence are obviously not 
synonymous,” and so forth. I think counsel read possibly some of that 
in connection with his interrogation of the former witness. And 
think that. is very pertinent. 

Then we bring out the proposition, of course, that we operate under 
a dual system of government, and in the case of 7'exas v. White, it was 
stated that. the Constitution and all its provisions look to an inde- 
structible Union, composed of indestructible States. Personally, I 
think that is very fundamental. And a discussion here with reference 
to the right of a State first to interpret its own laws and its own 
constitution before the Federal courts will even pass upon the consti- 
tutionality of such provisions. In one particular instance, in Missis- 
sippi, a case was sent. back by the Supreme Court of the United States, 
so that the highest. court of the State might first say what was meant 
by its laws before it would make a decision with reference to the con- 
stitutionality of the particular provision. 

Then, in the final consideration of these threé particular bills, it 
appears to me that this imposition of a sixth grade education is vir- 
tually without meaning. There could not possibly be any uniformity 

over the country as a whole, or from State to State, or from county 
to county, or possibly even from school to school, with reference to a 
sixth grade education. | 

Now, I realize that this is something that the Bureau of the Census 
has taken arbitrarily. But I don’t. think it is any justification for 
taking it arbitrarily in this case, that it has already been so done. 

I don’t personally believe that. this has any meaning. I think it is 
nocriteria. I think in effect it has taken from the States any literacy 
queen whatsoever, when you prescribe something as nebulous 
as this is, | 

I have a Jittle quotation at the end which I think possibly is perti- 
nent here. It is from one of my favorite authors, Lewis Carroll, 
from “Through the Looking Glass.” 

“The question is,” said Alice, “whether you can make words mean 
so many different things.” : 

“The raion is,” said Humpty Dumpty, “which is to be master— 
thatisall.” . 

I personally feel that in this instance the Constitution of the 
United States is very definite and clearly stated that the States 
are to be master of this particular proposition—that is, who is qualified 
to vote.. And I think if Congress were to enact this legislation, that 
it would be doing an unconstitutional thing, and would be invading 


the province of the States. 
o me, when you get down to the fundamentals of it, and to the 


great importance of it, this is the thing. 


a 


LITERACY TESTS AND VOTER REQUIREMENTS 253 


Senator Krvyin. The fundamental question here, I think, is sug- 

sted by the quotation you have from Zexas v. White. The question 
ig whether we are going to continue to have an indestructible Union 
composed of indestructible States, or whether the Federal Govern- 
ment is going to destroy the States for the purpose of centralizing all 
Government powers in Washington. 

Mr, Wiss. I don’t think there is any question about that, Senator. 
And I think this is just another example of that effort. I think to 
many, many people who will never come before your subcommittee 
this is a most alarming thing—to many people all over these United 
States, not in any particular section. And certainly 1 think to the 
vast majority of lawyers, I do believe, whenever they may reside, that 
this is a thing that is frightening to them at this time. 

Senator Ervin. I witnessed in 1960 something I thought no legis- 
lative body in the United States would ever do. 

With the avowed purpose, among other things, of enforcing the 
14th amendment, as well as the 15th, the Congress of the United 
States actually enacted a provision in the so-called Civil Rights Act 
of 1960, under which the testimony of an applicant for the right to 
vote would be taken by a voting referee, in the absence of the other 
parties to the litigation. This, it seems to me, is on a par with the star 
chamber proceedings in England. Then after the testimony is taken, 
in the absence of the adverse party, the act specifies that that is the 
only evidence that can be considered in passing upon the question of 
the man’s capacity to meet a literacy test. | : 

In other words, here is the Congress of the United States, whose 
Members are sworn to uphold the Constitution which guarantees due 
process of law, actually enacting into Jaw a bill in which the evidence 
in the case is to be taken in the absence of an adverse party who has 
no right to confront his adversary, and is to be the only evidence the 
court can consider in passing on a constitutional question; namely, 
whether the man meets the qualifications to vote prescribed by the 
2d section of the 1st article, and the 17th amendment. 

Mr. Wise. Yes, sir; I agree with the Senator. That certainly goes 
back to the ve "darkest part of some of the history of the Anglo- 
Saxon race. We have overcome that many years ago, and it is cer- 
tainly alarming to see us reverting to the loss of liberties which have 
been gained at so great a price. | 

Senator Ervin. I would like to ask you this question, with reference 
to section 2 of article I applying to congressional elections, and the 
17th amendment applying to senatorial elections. 

Do you think it would have been possible for the people who drafted 
and ratified the Constitution to have used clearer language to say 
that the only people who are eligible to vote for Senators and Repre- 
sentatives in the House are those persons who possess the qualifica- 
tions prescribed by State law for electors for the most numerous 
branch of the State legislature? | 

Mr. Wise. I don’t know how they could have done it any more 
clearly, Senator. 

Senator Ervin. And do not these bills constitute a direct attempt 
to nullify the provisions of the 2d section of the 1st article of the Con- 
stitution, and of the 17th amendment ? . | 
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Mr. Wise. I don’t see how they could otherwise be interpreted— 
under the clear language of the Constitution itself, and the decisions 
which have been handed down thereunder. 

Senator Ervin. Now, is it not a fact that the ey prescribed 
in North Carolina, and the literacy test prescribed by Mississippi, and 
the literacy test prescribed by Louisiana, have been held to be perfectly 
valid enactments by those States, meeting all the requirements of the 


Constitution! ue 
Mr. Wise. Yes, sir; they have. The Mississippi statute has been 


so held very recently. 

Senator Ervin. Now, when all is said and done, don’t these bills 
come down to this: That although the Federal courts, which alone pos- 
sess the judicial power of the United States, have declared literacy 
tests of three Southern States to conform to the Federal Constitution, 
nevertheless, in enacting these bills Congress would undertake to say 
that the literacy tests, not only of these three States, but of all the 
other rae with such tests, are arbitrary, unreasonable, and unconsti- 
tutiona 

Mr. Wise. I don’t think there is any Spa about it, sir. 

Senator Ervin. What power does the Congress of the United States 
have to exercise judicial power? 

Mr. Wise. None, that [ have ever been able to find, sir. 

Senator Ervin. Has it not been held under the first article of the 
Constitution that the judicial power of the United States is the power 
to determine the meaning and the application of constitutional provi- 
sions and of statutes enacted by Congress? 


Mr. Wise. Unquestionably. 
Senator Ervin. Do you agree with me in the observation that these 


whereases and preambles of the bill constitute an attempt on the part 
of hg a to usurp and exercise the judicial power ? 

Mr. Wise. I don’t think there is any question about it. I think they 
are red herring pronouncements, without any question. 

Senator Ervin. Do you agree with me that the Supreme Court has 
held that Congress has no power to legislate with respect to State and 
local elections, except under the 15th and the 19th amendments, and 
_ that the power of those two amendments is restricted to the provision 

of discrimination on the basis of race and sex ? 

Mr. Wise. That is correct, yes. And once the criteria has been es- 
tablished by the States, then they cannot discriminate, because of the 
elements which you mentioned. But only then do they come into play. 

Senator Ervin. Has not the Supreme Court held in several cases 
that the right to impose a poll tax belongs to a State under this power 
to describe qualifications for voters, and has not the Senate just mani- 
fested its conviction that the only proper way to attempt to do away 
with the poll taxes as a prerequisite to voting is a constitutional 
amendment? | 

Mr. Wisz. They have certainly recognized that fact by the recent 
actions in Congress. 

Senator Ervin. I will ask you if the Constitution has not been uni- 
formly interpreted to say that the States have the power, in effect, 
to prescribe the qualifications for voters for Senators and Congress- 
men, under section 2 of article I in the 17th amendment, and that the 
power of the Congress over congressional elections that it possesses 
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Senator Ervin. Do you agree with me that one of the most t 
ife today is the fact that some 


or financially rofitable, or politically advantageous to make hipel 
w 


e 
they are willing to destroy the Constitution which was created fo: 


way to ¥, 
Mr. Wise. If they insist on pulling down the house, they are going 


were practical men, and that they were describing in the Const iaiie 
i 


ki a 

Mr. Wise. Unquestionably. And certainly the principles which 
were good then are equally food today and should not be destroyed, 
ise, S, 297 ng fi ) 


royer 


fined. I wonder, sir, if you would care to comment on these provision 
of S. 2979, and state where in the Constitution such power is granted 
to Con to enact. this type of legislation. os 

Mr. Wise. I don't think, sir, that that is provided. I think it ig 
unquestionably violative of the particular sections which we haye been 
discussing. And I think to deprive the State of Misisipp Q IH 
right to add these additional reasonable qualifications is ceftainly a1 
invasion of its constitutional rights. = : ; 


256 LITERACY TESTS AND VOTER REQUIREMENTS 


Mr. Creecn. I presume, sir, you feel, that by the same token, this 
would be an invasion of the rights of those States which might require 
loyalty oaths or disqualify dishonorably discharged servicemen from 
voting. | 

Mr. Wise. Unquestionably. I think in my own mind those are rea- 
sonable provisions, and if a State chooses to incorporate its qualifica- 
tions in its voting laws, I think certainly under the Constitution it 
is clearly entitled to do so, 

Mr. Creecu. Sir, several proponents of S, 480, S. 2750, and S. 2979, 
stated that, although the Supreme Court has allowed. literacy tests 
to stand in the Guinn and Lausiten cases, the Court has not passed 
upon the power of Congress to regulate literacy tests by finding such 
tests are being used to discriminate. 

These witnesses maintain the Lassiter case and the others are irrele- 
vant, and that these bills can be sustained under the enforcement 
clauses of the 14th and 15th amendments. I wonder, sir, if you 
would like to comment on that argument, 

Mr. Wiser. It seems to me that these authorities which we have 
already discussed clearly say that the 14th and 15th amendments do 
not. in and_of themselves apply to voter qualifications, except and 
unless the States themselves have established the voter qualifications, 
and then and only then do the 14th and 15th amendments come into 
play, as I understand the decisions of the courts, So I don't think 
this is a proper argument. I don’t think it is a sound argument to 
say that—I think it is a play on words. I think these cases have 
already clearly pointed the way in those instances, 

Mr. Creecu. Sir, in the Lassiter case, the Supreme Court of the 
United States stated that— 


While the right of suffrage is established and guaranteed by the Constitution 
it is subject to the imposition of State standards which are not discriminatory, 
and which do not contravene any restriction which Congress, acting pursuant to 


its constitutional power, has imposed, 

Now, at least: one witness has taken the position that this statement 
from the Lasstter case indicates that Congress has constitutional au- 
thority to pass any one of these bills. I wonder, sir, if yon would care 
tocomment upon that assertion. | 

Mr. Wise. I don’t think under any stretch of the imagination that 
_ that language could justify these bills. T think that language points 
to just what I had said a moment ago, and that is all it says—that 
voter qualifications must first be set by the States. And that is the 
State’s constitutional privilege to do just that. To me, when you say 
we are not. abolishing it, we are just setting up some standards, or we 
are not. changing it, we are just manipulating it a little bit here, I 
think when they invade that field at all, they are getting beyond their 
constitutional rights. | 

Senator Ervin. That is a rather strange statement to make, be- 
cause in most of the States which have literacy tests, the literacy test 
depends upon the ability to read or write or speak the English 
language. 

Mr. Wise. That is North Carolina, I believe. © 

Senator Ervin. That is the general rule in all of them, I think, 
with the exception of Hawaii where applicants can speak either 
English or Hawaiian, and, perhaps, New Mexico and Louisiana. 


, 
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Yet these bills would not only outlaw the requirements of these lit- 
eracy tests which make the capacity to use English the criterion, but 
they would prevent all the adie States which have no literacy tests, 
from ever establishing a literacy test. based on the capacity to speak, 
rend, or write English. 

Mr. Wise. Unquestionably. 

Mr, Creecu. Sir, S. 2750 seems to rely for its constitutionality upon 
article I, section 4, of the Constitution. This bill is limited to Federal 


elections, as you know. 


Mr. Wise. Yes, sir. 
Mr. Creecu. The Attorney General, in a statement on the com- 


panion bill before the House Judiciary Committee, said recently that 
the broad inherent power of Congress to govern the elective process 
was the basis for supporting this bill. 

Would you care to comment upon the extent of congressional power 
under article I, section 4, to teqislate voter qualifications? 

Mr. Wisr. Article I, section 4, as I recall, is the one that deals with 
the time and place of elections. .Am I correct-? 


Mr. Creecu. Yes. one 
Mr. Wise. As I understand that, it just deals with when, how, and 


so forth, elections may be held. It doesn’t go into qualifications at 
all. And I believe the courts have so held. It has no a Hegel ae to 
voter qualifications whatsoever. It just deals specifically with the 
things specifically mentioned in the article, as I recall it. I believe 
that has been held by the courts. So certainly the provisions of these 
proposed bills would go far beyond the provisions of that particular 
article in that they go beyond the question of where, how, and when, 
and so forth, and under what conditions elections are held, and pre- 
oe who shall vote, which is not contemplated under that provision 
at all. 
Mr. Creecn. Sir, the subcommittee has received a great. deal of in- 
formation about the desirability of setting completion of the sixth 
grade of primary school as a reasonable standard for determining 
intelligence and education. In view of the complexity of many of 
the political issues which face voters today, and in view of the fact 
there are schools for mentally retarded children which have six: or 
more grades accredited by the various States, do you feel this standard _ 
is necessarily rensonable | oe 

Mr. Wise. Sir, in my statement, I think I went beyond stating that: 
it is not reasonable, and went so far as to say that in my opinion 
it is no standard at all in view of the very things which you mention, 
and in view of the difference in people, and the difference in capacity 
to learn, and the difference of school to school, and so forth and so on. 
I don’t think literacy can be measured by numbers, or by anything as 
artificial as this is. I think literacy is beyond that. It either is or 
N is not. I don’t think you can set up a standard of this kind 
or it. ; 

Mr. Creecn. Do you feel, sir that such bills, if enacted, would pro- 
vide the individual a greater protection with regard to the right. to 
vote than he now has under the existing Federal laws? - 

Mr. Wise. I do not. I think the existing laws go to an amazing 
extent already. And I don’t think that this would add anything to 
it. But at the same time it would be invading the constitutional prov- 
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ince of the States. I don’t think it would do any good, and I don't— 
and I think it is dangerous, for that reason because of the principle 
on which it rests. 

Senator Ervin. Haven't the courts consistently held that the pro- 
visions of the 14th amendment and the 15th amendment, allowing 
Congress to enforce the amendments by gl legislation, merely 
authorized Con to adopt laws which would prevent the States 
from violating the amendments, and do not pr Congress the affirma- 
tive power to enter the domain of State legislation which these amend- 
ments cover? Therefore, isn’t it true that these bills do not con- 
stitute a pore legislation ? 

Mr. Wise. Unquestionably, ung onee) »thatistrue. And these 
bills seek to enter that domain, which goes far beyond the contempla- 
tion of the 14th and 15th amendments, in my opinion. 

Senator Ervin. I will ask you this. If the bill S. 2750 does not 
violate section 2 of article I, and the 17th amendment, in that it 
attempts to exercise the power to prescribe the qualifications for vot- 
ers, which are already prescribed in that section of that amendment? 

Mr. Wise. I think that is unquestionably true. 

Senator Ervin. And I will ask you if the operative provision of this 
bill, S. 2750, is not unconstitutional in that it does not attempt to 
deal with any question of race, color, or previous condition of servi- 
tude, but is restricted entirely to dealing with literacy tests, which 
is a test that falls within the egislative domain of the State. 

Mr. Wisz. No question about it in my opinion, Senator. 

Senator Ervin. I would also like to ask you if in the clause of the 
second section of S. 2750, which speaks of any person, whether acting 
under color of law or otherwise—doesn’t the use of those words “or 
otherwise” indicate that that is an effort to deal with individuals as 
well as with State action, and that insofar as it attempts to deal with 
individuals, it is violative of the 14th and 15th amendments, which 
only deal with State action? 

Mr. Wise. That is certainly reasonable, sir. I hadn’t thought about 
that. Butit certainly is reasonable. 

Mr. Waters, I just have one question, Mr. Chairman. 

The Mississippi constitution purports to deny the vote to Indians 
who are not taxed. I wonder if you would care to comment on that. 

Mr. Wise. I don’t recall, but it seems to me that there is a provision 
in the U.S. Constitution with reference to Indians not. taxed. In 
mw fomin , 1f I recall correctly, they are not counted. Isn’t that true? 

. Waters. I refer to that portion of the Mississippi constitution 
numbering the Indians among those people not entitled to vote. That 
has never been changed, has it, even though in November of 1960 your 
constitution was modified to set up one additional standard. 

Mr. Wise. It has not been changed. That is true. It has been in 
the constitution as far as I know Frat the beginning. 

Mr. Waters. And the change that was vias in November of 1960 
was a change which, in addition to the disqualifications of bribery, 
burglary, theft, arson, false pretenses, perjury, forgery, embezzlement, 
bigamy, added to it the provision of good character ? 

Mr. Wisr. Yes, sir. : , 

Mr. Waters. Thank you, Mr. Wise. I have no further questions. 

Senator Ervin. I might say that:provision about the Indians in the 
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Mississippi constitution is in perfect harmony with the second section 
of the 14th amendment, which uses exactly the same language. 

Mr. Wise. Exactly. I think that is where they got the—from the 
U.S. Constitution, as far as I know. 

Senator Ervin. I want to commend you. I have read your state- 
ment in full, and I want to commend you on its excellence. 

Mr. Wisz. Thank you, Senator. It has been a pleasure to be with 
you. 
(Whereupon, at 1 p.m., the hearing was recessed, to reconvene at 
10 a.m., Tuesday, April 10, 1962.) 
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U.S. Senate, 
SuBCOMMITTEE ON CoNsTITUTIONAL Riguts, 
OF THE COMMITTEE ON THE JUDICIARY, ; 
Washington, DC, 
The subcommittee sna pursuant to recess, at 10:05 a.m., in room 
2228, New Senate Office Building, Senator Sam J. Ervin, Jr. (chair- 
man of the subcommittee), presiding. 
Present: Senators Ervin’ (presiding), Keating, Johnston, and Long 
of Missouri. 
Also present: Senator Barry Goldwater, of Arizona. 
William A. Creech, chief counse] and staff director; and Bernard 
Waters, of minority counsel. | 
Senator Ervin. The subcommittee will come to onder. te 
The subcommittee welcomes here this morning the Attorney Gen: 
eral of the United cae We will be glad to hear from you at sie 


time. 


STATEMENT OF ROBERT F, KENNEDY, ATTORNEY GENERAL. OF 
THE UNITED STATES; ACCOMPANIED BY BURKE eae 
ASSISTANT ATTORNEY GENERAL 


Attorney General Kennevy.. Mr. Chairman, I am ‘ieslicalasly 
happy to be here before your subcommittee, as I spent so many years 
associated with you and working for you. 

‘ I vas on the other side of the table then, but I am delighted to be 
ere today. - 

Senator Ervin, and members of the committee, I am here because 
I believe strongly that the American system of government depends 
upon the fullest. participation of all its Suberarr ea ap- 
preciate this opportunity to. testify in iy hee S. 2760. "This bill 
would end abuses in the administration of State literacy’ requirements 
for persons seeking to have a voice in their government. ..It wo 
ban the unfair use of literacy: tests to prevent literate‘ persons from 
voting. ‘Its enactment woulc ‘give hew fulfillment to our basic belief 
in justice under the law. 

The administration fully supports this proposal. ‘It should be 
enacted without delay. 

When the 15th amendment, was ado opted i in 1870, it became illegal 
to practice racial discrimination in the voting process. Yet it is 
necessary. today, 92 years later to file lawsuit after ayes to make 
this constitutional command a reality. © 
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The gap between principle and practice is particularly acute in 
States with large Negro populations. In 1959, in 16 counties in which 
Negroes of vote oe" were the majority, not one Negro was registered 
to vote. In 49 other such counties, fewer than 5 percent of the eligible 
Negroes were registered. In 28 counties in one State with a large 
Negro Popuilstion, and at least 63 in another, the percentage of regis- 

f are less—often very substantially less— 


tered Negroes 0 ‘Voting oF 7 
than 10 percent. In 66 of those counties the number registered can 


only be termed insignificant. : 
hese and similar statistics have been a source of major concern to 


me and the Department since I took office. I must report to the sub- 
committee that beyond question they are mainly the result of discrimi- 
nation by registration officials. Further, our experience shows over- 
ney that the principal cause and method of discrimination 
has been the abuse. of so-called literacy or interpretation tests and 
similar performance tests. My own conclusion is confirmed by the 
findings of others with longer experience and unquestioned expertness 
in this field, In 1957 the Southern Regional Council found that 
literacy test—or interpretation or other types of performance tests— 
was the legal weapon used most often to discourage and’stop Negroes 
from registering to vote. In its 1961 report the Commission on Civil 
Rights madeasimilarfinding, © “°° — | 
This type of discrimination is accomplished most frequently by 
giving wide discretion to the persons who administer the tests while 
making objective teview of their actions as difficult as possible; ° 
Some tésts involve zeading. Who is to determine what is “satisfac- 
tory reading”? Who has the last word on whether a person reads too 
uickly or not fast enough? Is it right for an applicant to be flunked 
or mispronouncing a word? No standards have been set nor are any 
available. Tho result is that registrars can pass or fail applicants as 
they see fit.” = eee ee | ; 

Jpportunities for discrimination also exist in the administration of 
writing and understanding tests. pall tragedy ea be required to write 
from the dictation:of the et ich can be fast or slow, distinct 
or indistinct, or even inaudible. They might have to write long or 
short statements, interpret complex or simple test materials—all to 
the satisfaction of the examiner. In the last analysis the opportuni- 
ties for discrimination are endless, as I think some case instances will 
illustrate. : a ar on , 

One Negro, who nee epee? to register four times since 1957, ‘ex- 
plained to the court that he had not tried to interpret 2 constitutional 
provision Hoe Sater & city’s. debt liquidation because “it was so 
complicated.” The U.S. district judge studied the lengthy: provision 
and commented, “I am inclined to agree with you on that.”” 

Persons; whose exact ages appeared, on their applications, were 
denied registration because they inserted the phrase “since birth” or 
“all my life” in a blank calling for the length of their residence in 
thecounty, PW Sete a 1 ee 

Similarly, Negro applicants who stated their names in four places 
on one application form were rejected because they failed to insert 
it in a fifth blank. : Ba oe a ee ee 
_ Elsewhere,:2 Negro schoolteacher. was ‘rejected because in reading 
a long passage aloud perfectly, she pronounced. “equity” as “eequity. 
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White arpuce nts in those same districts, on the other hand, have 
been assisted in completing the forms, and sometimes they have been 
registered without taking any test. ; 

‘hese particular examples eventually could be corrected through 
litigation and we have cases of voting discrimination in various stages 
of progress. But the area of discretion in all these types of per- 
formance tests is so wide that other methods of abuse always can 


be found. ; 
The Federal Government must deal with this problem. The issue 


is not whether to act, but how. 

We ask for nothing more than new remedies for old wrongs. This 
administration believes States may legitimately eu their voters 
to have the ability to inform themselves about election issues. I 
think it is clear the bill does not prevent: the States from requiring 
literacy or understanding ability of their voters. That objective is 
not. wrong. 

The wrong lies in the manner in which literacy and understanding 
are determined. Our proposal deals with manner and method—not 
with ultimate goals. 

What we propose is to substitute an objective standard for the pres- 
ent subjective color bar to Federal voting. The bill we support recog- 
nizes a fact of our national life: Persons who have completed the 
sixth grade are qualified to vote and are fully capable of intelligent 
participation in the democratic process—by any reasonable standard 
ae applied. | 

After exhaustive studies, the Bureau of the Census has determined 
that completion of six grades of school can be equated with literacy. 
The Civil Rights Commission unanimously recommended Federal 
law to make completion of six grades sufficient qualification under any 
State literacy or interpretation test. Experience in States with no 
racial discrimination problem demonstrates persons with a sixth-grade 
education can pass reasonable tests impartially applied. 

Responsible authorities in such States do not believe our proposal 
would add illiterates to their voting rolls, or would significantly affect 
the administration of their qualification tests in any way. Answers to 
our inquiries from a number of these States—Alaska, Arizona, Cali- 
fornia, Connecticut, Delaware, Hawaii, Maine, Massachusetts, New 
Hampshire, New York, Oregon, Washington, Wyoming—make it 
clear that no question would arise as to the qualifications of any 
person with as much as a sixth grade education. | 

Senator Keating. Mr. Chairman, if the Attorney General will 

ardon an interruption at this point, he referred to the State of New 
York, and it would seem to me that this is an Bp praprts place to 
place in the record a letter to the chairman from Gov. Nelson 
A. Rockefeller of New York, with regard to this subject. ; 

Senator Ervin. If there is no objection. On the other hand, it 
might be more appropriate to make that statement a part of the record 
immediately fo owing the Attorney General's statement. | 

Senator Keating. Thank you very much. a“ 

' Senator Ervin. The statement will be placed in the record imme- 
diately after the Attorney General’s statement. | eg 

Attorney General Kennepy.' For these reasons, Mr. Chairman, I 
conclude that the. manner of measuring voter competency which we 
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recommend will eliminate the arbitrary aspects of the present system 
while permitting the States to set whatever basic qualifications it 
considers desirable to achieve a qualified electorate. 

Before asking for this legislation, I fully considered whether the 
problem could be solved without new legislation. This was in keeping 
with the policy of the administration. Prior to the first session of 
this Congress the President explained that, before recommending any 
new legislation in this field, we wished to test the existing tools with 
vigor and imagination. 

e have done so, and we have made significant progress. How- 
ever, our experience shows that existing laws are inadequate. The 
problem is deep rooted and of long standing. It demands a solution 
which cannot be provided by lengthy litigation on a piecemeal, county- 
by-county basis, Until there is further action by Congress, thousands 
of Negro citizens of this country will continue to be deprived of their 
right to vote. 

‘Next, I wish to comment briefly on a special aspect of the admin- 
istration proposal. The bill also would benefit citizens of Puerto 
Rican origin who possess the required educational background. These 
persons were educated under the American flag in schools in which 
Spanish is the classroom language. They are literate citizens, and 
they can be intelligent voters. The numerous Spanish-language news 
media available in the United States amply inform their readers and 
listeners about public issues, We have a national obligation to take 
steps to eliminate the cause of their disenfranchisement. 

at me say a word or two about. the constitutional basis for the 
pore legislation. I am fully conscious of the questions that have 

n raised on this point, and we have gone into the matter with great 
etre and thoroughness. I am filing with the subcommittee a full 
legal analysis of the problem. But the essential constitutional basis 
for the proposed legislation is really quite simple. 

On their face and as a matter of history, the 14th and 15th amend- 
ments are an affirmative grant of power to Congress to enact legisla- 
tion to guarantee the rights protected by these amendments, including 
principally the right to vote. 

have no doubt that this bill is valid under that grant. of power. 
There is no question that widespread deprivations of the right to vote 
because of race have occurred and continue to occur. The question 
is not. whether this bill is valid, but whether it would correct the 
situation. Voting tests which in this day of high educational achieve- 
ment can exclude persons with a sixth-grade education are potential 
devices for discrimination. In my judgment, virtually no one with 
that amount of education has been turned down. as a voter for other 
than racial reasons. Congressional action adapted to correcting this 
evil is not a questionable innovation. It isoverdue. 

In this connection I might point out that we have furnished the 
subcommittee with a list and brief description of all the cases which 
have been filed under the 1957 and 1960 Civil Rights Acts. __ 

The judgments that have been entered in completed cases are sup- 

rted by judicial findings of racial discrimination in the counties. 

do not suppose that anyone would question but that they are con- 
stitutional. All that this bill. would do is to take an overall corrective 
step based upon a similar finding bx'“\ongress of racial discrimination. 
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I believe legislation, to accomplish directly what can be unquestion- 
ably done through litigation, is plainly justified under the 14th and 
15th amendments. 
Since our proposal is limited to the protection of Federal elections, 
it is supported also by article I, section 4 of the Constitution and the 
broad, inherent power of Congress to govern the Federal elective 
yLOCeSs. 
As the subcommittee knows, article I, section 4 provides that Con- 

ress may at any time make or alter the times, places, and manner of 
iolding Federa elections. This plainly means that the State regu- 
lations on voting are subject to some limitations that may be imposed 
by Congress. I think the bill would be a proper limitation under the 
provision. As I have said, it is concerned sole y with the appropriate, 
fair, and nondiscriminatory manner of measuring the qualifications of 
Federal voters under State law. 

The same factors also support the bill as appropriate legislation in 
accordance with the general responsibility of the Congress to keep 
Federal elections free from discrimination and other corruption. 

Finally, these poor of the Constitution, in addition to the 
enabling clause of the 14th amendment, support the bill as applied 
to American citizens educated in schools in Puerto Rico. 

In short, Mr. Chairman, this legislation is necessary. It is con- 
stitutional. It would meet an urgent national need for which Con- 
gress has a direct. and unavoidable responsibility under the 15th 


amendment. 
President Wilson once said: 


I believe in democracy because it releases the energy of every human being. 


In these times we need the vigor and faith of every American as we 
seek to advance the cause of freedom in a period of perilous cold 
war. To thwart thousands of our fellow Americans from participat- 
ing fully in the processes of Government is to weaken that vigor and 
dilute that faith. Wecannot afford it. — 

The spirit of our democracy and the letter of our Constitution and 
laws require that there be no further delay in the elimination of false 
voting standards. Mr, Chairman, the right to vote is the easiest of all 
rights to grant, and I urge enactment of thisbill. 


Ithank you, Mr. Chairman. — - 
(The letter from Gov. Nelson A. Rockefeller, New York, follows :) 


STaTE oF New York, 
EXECUTIVE CHAMBER, 
Albany, March 22, 1962. 
Hon. Sam J. Ervin, Jr., : 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
Senate Ofice Building, Washington, D.C. 

Dear Senator Ervin: Thank you for your recent letters inviting me to appear 
at the hearings of the Senate Subcommittee on Constitutional Rights which is 
considering Federal legislation relating to literacy qualifications for voting. 

I regret that I will be unable to attend the hearings scheduled by your 
subcommittee but I appreciate this opportunity to restate my position, and that 
of the Republican Party, on the urgent necessity to assure voting rights to all of 
our citizens. The Republican platform of 1960 pledged : 

“Legislation to provide that the completion of six primary grades in a State 
- accredited school is conclusive evidence of literacy for voting purposes.” 

This is a requisite and essential step to prevent a reasonable literacy require- 
“ment from being distorted and used as an instrument of discrimination. I am . 
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pesos that in my own State the board of regents, which administers the 
iteracy tests for voting under New York law, has for many years prescribed 


tests at the sixth grade level of difficulty. 
This approach, however, is aimed at but one of many devices which may be 


used to deprive qualified citizens of their right to vote. The 1961 Report on 
Voting by the U.S. Commission on Civil Rights concluded that discriminatory 
disfranchisement is confined exclusively to eight Southern States and that it 
can take many forms. Arbitrary registration procedures, economic reprisals, 
and discriminatory purges from the registration rolls—some of which are under- 
taken with official State encouragement—are cited by the Commission as addi- 
tional methods used to deprive certain qualified citizens of their right to vote. 
It appears that the 1937 and 1960 Civil Rights Acts—the first national civil 
rights laws enacted after 70 years—must be strengthened by imaginative meas- 
ures broad enough promptly to eliminate such denials of constitutional rights. 

I would hope that the Congress would not limit its concern in this area to the 
denial of voting rights, which is but one of several fundamental rights of which 
certain of our citizens are being deprived. Specifically, I urge that action be 
taken on the detailed recommendations of the U.S. Commission on Civil Rights 
concerning discrimination in housing, employment, education, and the enforce- 


ment of the laws. 
Only by attacking the entire spectrum of discriminatory practices can the 


American promise of equality and dignity for every citizen be fulfilled. 
Sincerely, 
NELSON ROCKEFELLER. 


Senator Ervin. I would like to ask you a few questions to see how 
far we are in agreement. with respect to the constitutional provisions 
on this point. 

I would like to ask first, if, under our system of government, the 
States do not have the undoubted power to prescribe the qualifications 
for voters for members of the most numerous branch of their State 
legislatures ? , 


Attorney General Kennepy. They do. 
Senator Ervin. And does not section 2 of article I of the original 


Constitution and the 17th amendment. say in very simple language 
that those persons shall be eligible to vote for Senators and Congress- 
men, and I use the word “Congressmen” to mean representatives-— 

Attorney General Kennepy. Yes? 

Senator Ervin (continuing). Who possess the qualifications requi- 
site for electors of the most numerous branch of the State legislature? 

Attorney General KEnNeEpy. It does, both of those. 

Senator Ervin. Do you agree with me that it would have been dif- 
ficult for the Founding Fathers, and those who drafted and ratified 
the 17th amendment, to have found simpler words to say, in effect, 
that the States should have the power to prescribe the qualifications 
of those who should vote for Senators and Congressmen ? 

RAM General Kennepy. I think they established that quite 
clearly. 

Senator Ervin. Then T would like to ask you this: If every deci- 
sion, which has been handed down by the Supreme Court of the United 
States, has not held that the power to prescribe the qualifications of 
those who are eligible to vote for Senators and Congressmen, in es- 
sence, belongs to the States through their power to prescribe the quali- 
fications of those who are eligible to yote for the members of the most 
numerous branch of their State legislature? 

Attorney General Kennepy. That is correct, Mr. Chairman. 

_ Senator Ervin. You made a statement a while ago to the effect 
that you thought this bill could be supported under the provisions of 
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section 4, of article I, of the Constitution, giving to the Congress the 
paramount beret to regulate the times nnd places and the manner 
of holding elections for Senators and Congressmen. 

I would like to ask you if there has been a decision of the Supreme 
Court of the United States or, for that matter, of any other court, 
which has held that Congress has any power under that particular 
section to prescribe quel cations of voters? 

Attorney General Kennepy. ‘No, there has not. 

Senator Ervin. And if I may digress a minute, I think if you will 
read the testimony given by Dean Griswold, of the Harvard Law 
School, speaking for the Civil Rights Commission, you will find he 
stated in substance that you could not possibly support. this bill on the 
basis of section 4, of article I of the Constitution. 

Attorney General Kennepy. I think, if it rested solely on that, you 
could not. I think it would be more difficult, Mr. Chairman. 

I think you could make an argument for it, but I think it should not 
rest solely, certainly, on article I, section 4. 

Senator Ervin. Now, do you agree with me on the proposition that 
neither the 14th nor the 15th, and I might add, the 19th amendments 
to the Constitution, add anything to the voting rights of any citizen 
save and except the right noi to be discriminated against on the basis 
of race or on the basis of sex, or under the equal protection clause, on 
the ra of any distinction between alleged applicant and other 
voters ¢ 

Attorney General Kennepy. I would say, generally, yes. They 
ndded, however, of course, as you recognize, Mr. Chairman, the power 
of Congress to legislate in this field. 

Senator Ervin. Yes, I was speaking not with reference primarily 
to that feature of the power of Congress. 

But, to summarize, on the 14th amendment, you will agree that. the 
14th amendment added nothing to the power of any citizen to vote 
except the right not to be discriminated against by election laws which 
"Pp y to different and other citizens? 

Attorney General Kennepy. I think that is, generally, correct. 

Senator Ervin. And you do agree with me that the 14th amendment 
added no right, no voting right, to any citizen except the right not to 
have his right to vote denied or abridged by the United States or the 
States on the basis of his race, color, or previous condition of servitude ? 

I am addressing my remark with respect to the rights of the citizen 
and not to the power of Congress under the second section of the 15th 
amendment in this question. 

Attorney General Kennepy. Yes, and I think it added also “Not to 
be discriminated against in any arbitrary fashion.” | 

Senator Ervin. Well, can he be discriminated against in an arbi- 
trary fashion, as far as the 15th amendment is concerned, provided the 
arbitrary thing is not on the basis of race, color, or previous condition 
_ of servitude? | | | 3 

Attorney General Kennepy. I think, as a general proposition, prob- 
rh _ not, but that is how the amendment holds, “in any arbitrary 

ashion.” | ney Sree Bes 
_Senator Ervin. Well, do aon mean that you read into the Constitu- 
tion—do you read into the 15th amendment enything except the pro- 
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hibition of a denial or abridgment of the right of a citizen to vote by 
the United States or by a State on any basis other than his race, color, 
_ or previous condition of servitude? —_ 

I have never found it to say anthing about “arbitrary.” 

Attorney General Kennepy. The 15th, Mr. Chairman, 
to race, and the 14th also covers arbitrary discrimination. | 

Senator Ervin. Well, under the 15th amendment there is no arbi- 
trary discrimination in voting if the laws, as written, apply in like 
manner to all persons in like circumstances regardless of their race 
or their sex. 

Attorney General Kennepy. I do not know, but maybe you can go 
on and make the point, Senator. 

I do not know what we are leading to. 

Senator Ervin. Iam leading up to this. Iam trying to simplify and 
shorten this. ) 

I think you and I have substantially agreed up to this point. 

Attorney General Kennepy. That is correct. 

Senator Ervin. But I disagree with you on any observation that the 
person can declare something arbitrary or unreasonable unless there 
is something in the Constitution to declare it arbitrary or unreason- 
able, and I take the position that any law which applies alike to all 
people, in like circumstances, cannot possibly violate either the equal 
protection clause of the 14th amendment or the due process clause of 


the 14th amendment. 
In other words, the Supreme Court of the United States had this 
Williams, I believe, 


very question before them in the case of Pope v. 

and there defendants made an attack on the action of a State on the 
basis that the State law was unreasonable. And the Supreme Court 
of the United States declared in that case that an act of a State legis- 
lature, passed in the exercise of its power, did not even raise a Federal 
question when it was alleged that it was unreasonable. 

So I think that decision supports my position that to determine 
whether any law in this field is unreasonable it is necessary to deter- 
mine whether the standard is set out in the Constitution and nowhere 
else. 
In other words, as the Supreme Court said in the Vewberry case, 
the sole power that Congress has to legislate, and I am speaking now 
with reference to the first article, the sole power it has to logislate 
with reference to congressional elections is that which it is given by 
article I, section 4; that there are no vague or indefinite powers in 
this field. 

Attorney: General Kennepy. I would say, going back to this series 
of questions, Mr. Chairman, that there is no question that the State 
has the right to set the qualifications of their voters. 

What we are suggesting in this legislation is not setting the qualifi- 
cations of the voters. 

Now, on this Pope v. Williams case it states the privilege to vote 
is within the jurisdiction of the State itself, to be exercised as the 
State may direct and upon such terms as it may seem proper, provided, 
of course, no discrimination is made between individuals in violation 


of the Federal Constitution. 
Now, we have found—— 


is restricted 
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Senator Ervin. If you will read just a little further you will find 


the statement that I called attention to. 
Here is the statement, to be exact. They said: 
“The question, whether the conditions prescribed by the State men 


be regarded by others as unreasonable or reasonable, is not a Federa 


” 
one. 
* Attorney General Kennepy. Well, we have found, Mr. Chairman, 


from the work that has been done over the period of the last few years, 
that there has been a denial of the right to register and to vote to 
many thousands of our citizens because of their race, because of their 


color. 
And we are suggesting or requesting legislation which will remedy 


that situation. 

This legislation does not set the ualifications of these voters. It 
merely sets the test, the testing of those qualifications. And, in my 
Judgments that is ot constitutional. 

I? we were setting the qualifications for the individuals then, I 
believe that it would be unconstitutional and would require a consti- 
tutional amendment. 

1 would agree with you on all of those points, but this legislation 
does not set the quali.ieations for the voters. The States can still set 
whatever qualifications they want, but when they get into these ar- 
bitrary tests, or, a question of whether a person is literate or not the 
‘ndividual is assumed to be literate if he has gone through the sixth 
grade or had a sixth grade education. 

If it is an arbitrary question—they can set the fourth grade as a 
test for qualifications. They can set the 8th grade or the 10th grade, 
whatever they would like to do. 

But on the question of when it is just a vague test, which we have 
found to have been used to discriminate against our citizens, our Negro 
citizens, then we feel that steps can be taken and should be taken 
by Congress to remedy the si tuation. , 

Senator Ervin. Now, with the exception of some of your statements 
about this particular field I do not know that you and I have reached 
2 disagreement yet. 

Attorney General Kenney. I think we are getting along fine. 

Senator Ervin. Now, this is my interpretation. 

My interpretation is that the only power that Congress has under 
article I, section 4, the power veste in Congress, is to alter the regu- 
lations prescribed by the legislatures of the States or to make new ones 
as to the times, places, and manner of holding the elections. 

Those which relate the times and places will seldom require any 
affirmative action beyond their designation and as to the regulations 
as to the manner of holding them, the power cannot exten beyond 
the designation of the mode in which the will of the voters shall be 
spe and ascertained. 

‘he power does not authorize Con to determine who shall par- 
ticipate in the election or what shall be the qualifications of the voters, 
hese are matters not pertaining to or involved in the manner of 
holding the election, and their regulation rests exclusively with the 


States. | - 
Now, that is my position with respect to section 4, of article I, and 


I do not think you are very far from that position yourself. = 
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Now, the point I am trying to make now is that my position is that 
under our very system of government a State has a right. to prescribe 
the qualifications of those who shall vote in all State and local elec- 
tions, except it cannot adopt any provision which is inconsistent with 
the 14th, the 15th, or the 19th amendments. 

In other words, I take the position that the Federal Government 
has no power to take any action whatever with respect to who should 
vote in the State and local elections, as contradistinguished from Fed- 
eral elections except. where it is prohibited from acting by some pro- 
vision in the Federal] Constitution. 

Now, clo we have any disagreement about that ? 

Attorney General Kennepy. Well, I xm not sure I quite followed 


it all, to tell you the truth, Senator. 


Shall I give my position on it ? 


Senator Ervin. Yes. 
Attorney General Kennepy. I do not think that—if we relied 


primarily or solely on article I, section 4, I think that we would have 
a more difficult time on the constitutionality of the bill that we have 
recommended. But. we are not relying solely on that. 

We are getting into article I, section 8, into the 14th amendment 
and into the 15th amendment. . 

Now, the 15th amendment, section 1, says the right of citizens of 
the United States to vote shall not be dlsnied or abridged by the United 
States, or by any State, on account of race, color, or previous condition 
of servitude. 

Now, we have found, from our study and our investigation, that 
citizens are being denied the right to vote because of their color. 

We can give you example after example where that has happened, 
Mr. Chairman; where a college graduate, who is a Negro, comes in and 
attempts to register and the registrar claims that he is illiterate; that 
a white person, who has not completed the second grade, comes into 
the same place, the same area, and the same registrar allows him to 
register and says that. he is literate. We have had a number, just 
dozens and dozens, of college professors who have attempted to 
register and have been declared illiterate, and white people who have 
had virtually no education have come into the same polling booth and 
have been allowed to register. We have had Negroes who have been 
not helped or assisted in any way on their tests and have been denied 
the right to register. 

White peop e, coming into the same area, have been permitted to 
register and have been helped materially. I would just like to give 
you a few more examples, if I may-—— 

Senator Ervin. Every one of those, every one you cited, if it were 
done today would be a violation of the literacy test of the State in 
which occurred. 7 | i 

Attorney General Kennepy. Well, now, we have the 15th amend- 
ment, Mr. Chairman, which I will read : 

The right of citizens of the United States to vote shall not be denied or abridged 
by the United States or by any State on account of race, color, or previous con- 
dition of servitude. — “ge 

And then amendment 15, section 2 says that— 

i, an Congress shall have power to enforce this article by appropriate legis- 
f 


lf 
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So we come to you and ask for appropriate legislation, because 
citizens are being denied the right to register and the right to vote 
because of their color. eee 

Senator Ervin. Now, that simplifiesour discussion, [think. 

In other words, what I have been trying to point out is that I think 
this is fundamental. This bill is a bill to enforce the provisions of 
the 15th amendment which prohibits the United States or any State 
from denying or abridging the right of any U.S. citizen to vote on 
xecount of his race, color, or previous condition of servitude, and 
nothing else. 4 oc Aaa e O eel 

Attorney General Kennepy. What do you mean, “nothing else?” 

Senator Ervin. I mean that is what you base it on. 

Attorney General Kennepy. Well, no; I also read you article I, 
section 4: . 

The Times, Places, and Manner of holding Elections for Senators and Repre- 


sentatives, shall be prescribed in each State by the Legislature thereof; 
but the Congress may at any time by Law make or alter such Regulations, ex- 


cept as to the Places of choosing Senators. 

We base it on article XIV, the 14th amendment; the 18th amend- 
ment; article I, section 4; and article I, section 8. We base it on all 
of those matters, Mr. Chairman, and not one in particular, but all of 
them. Some of them are stronger than others. : ; 

But I think the 14th and 15th amendments, as far as the Negroes 
are concerned, are particularly strong. But we also base it on article 
I, section 4; all of them combined together. | ‘ 

Senator Ervin. I do not care to discuss that any more, because you 
agreed with me that nobody has ever been able to find any decision 
of the Supreme Court of the United States which has ever said that 
this particular section, that is, section 4 of article I, empowers the 
Congress to prescribe the qualifications of voters for Senators or— 

Attorney General Kznnepy. But, Mr, Chairman, I would say. that 
even if we did that—not just relying on article I, section 4—I would 
say that if we came in here and offered legislation that set the qualifi- 
cations of the voters that it would be unconstitutional; not uncon- 
stitutional only under article I, section 4, but under the 14th and 15th 
amendments, I would agree with you entirely then, but we are not 
doing that. We are not suggesting legislation that will set the qualifi- 
cations, Al] we are doing is suggesting legislation which deals with 
the testing of these qualifications, and the qualifications in this field 
of literacy have been used in an arbitrary fashion to deny individuals 
the right to vote because of their color. . 

Now, we are saying that if a State establishes a vague test on the 
question, and says an individual has to be literate and does not estab- 
lish a particular and specific test, and establishes a v test—we 
say that if they completed a sixth grade education they should be con- 
sidered literate. | ee ee ee 

If they establish a specific and particular test for themselves of a 
second grade, fourth grade, or eighth grade, we do not change that one 
mingle Dit They have some specific test. | 

It is when they get into an arbitrary area, Mr. Chairman, where we | 


come in. So we are not paptons 1 ea pola 
We are not establishing tions. All we are getting into is 
the question of the testing of the qualifications. 
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I would agree with you completely. 

Senator Ervin. Well, we have gotten back into agreement. about 
section 4, of article I, so I am not going to stay on that any more. 
I do not want. to get into disagreement about that, because I think it 
is so plain that there is no room for argument. 

Attorney General Kennepy. I do not know who is arguing about 
it. | 
Senator Ervin. Well, now, you say that. this bill does not prescribe 
any test. 

Attorney General Kennepy. No. 

Senator Ervin. Well, does it not say, in effect, that no State can 
have a literacy test; not only that, they cannot use any test-—— 

Attorney General Kennepy. Absolutely not, Mr. Chairman. 

Senator Ervin. (continuing). Except where there is a sixth grade 


education—— 
Attorney General Kennepy. No, no; absolutely not, Mr. Chairman. 


It. does not say that at all. . . 

Senator Ervin. Well, let’s see. It says that no person, whether 
acting under color of law or otherwise—incidentally, I cannot go along 
with the “otherwise” because I think that. is foreign to the law that 
the 15th amendment and the 14th amendment cannot reach the action 
of the individuals. Oo _ 

But. no State—no person shall subject—I am leaving out part of 
it—no person shall subject or attempt to subject any other person to 
the deprivation of the right to vote in any Federal election. 

Then it says that the deprivation of the right to vote “shall include 
but shall not be limited to the application to any person of standards 
or procedures more stringent than are applied to others similarly 
situated, and the denial to any person otherwise qualified by law of the 
right. to vote on account of his performance in any examination, 
whether for literacy or otherwise, if such other person has not been 
adjudged incompetent and has compléted the sixth primary grade 
of any public school or accredited private school in any State or terri- 
tory, the District of Columbia. or the Commonwealth of Puerto Rico.” 

Now, does that not say that they cannot subject any person who has 
completed a sixth grade in any school in any State or. the District of 
Columbia or Puerto Rico to any test ? . 

Attorney General Kennepy. What it does, Mr. Chairman, is it says 
that they cannot then label him as “illiterate.” Now, they can estab- 
lish any test of their own. If the State wants to establish a test, a spe- 
cific and particular test, that an individual has to complete the eighth 
vrade, for instance, they can set up that standard. | 

They can say, on the question of literacy, that an individual com- 
pleting the second grade is considered literate. They can establish 
any qualifications whatsoever. . | 

Senator Ervin. When the— Be 

Attorney General Kennepy. But. if the State—what this provision 
does is that if the State just says that an individual has to be literate 
in order to vote, and then leaves it like that, what our legislation does 
is to establish that an individual, who has completed the sixth grade, 
should be considered literate. So oo. 
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Senator Ervin. You take North Carolina, for instance. North 
‘arolina has a literacy test which says that a person applying for 
registration must be able to read an write a section of the State 
constitution in the English language. 

Now, if a man came up to register, under this proposal, they could 
not require him to prove that he was able to read and write a section 
of the constitution in the English language. The only thing the 
could require him to do would be to show that he had had a sixth 


grade education. 
1 Kennepy. Well now, Mr. Chairman, in certain 


Attorney Genera | 
States, and I do not include North Carolina as one of them, i certain 


States the mere fact that you force an individual to write out the 
Constitution or interpret the Constitution, or judge him on the per- 
formance, as we have in here, the performance in any examination, 
that that has been used to deny i the right to vote. 

Now, it has not been done, to my snowledge, in the State of North 
Carolina. There are literacy tests in, I believe, about 20 different 


States. 

Senator Ervin. Or 21, depending on whether Oklahoma has one. 

Attorney General Kennepy. Thank you, Mr. Chairman. 

If an individual has gone through the schools of the State of North 
Carolina, I do not believe that the State of North Carolina would 
say that he was not literate. 

That is all that we establish. And we would not suggest. this legis- 
lation, Mr. Chairman, if we had not: found that, in a number of these 
States, in a number of these counties, that the registrars and the State 
authorities are using those kinds of tests that you have decribed to 
prevent somebody from voting because he happens to be a Negro. 

Now, a college professor—if you had a less tolerant State—a college 
professor could come in there and the registrar could ask him to 
write it out and not like where he puts the period, or how he wrote 
the particular phrase or the fact that he did not like the way he 
proceeded and say, just arbitrarily, that he was not literate. 

Senator Ervin. Well—— | 

Attorney General Kennepy. And we have had that happen again 
and again. 

Senator Ervin. And I think all those situations could be cleared up 
with a few old-fashioned criminal prosecutions in the Federal courts. 

Attorney General Kennepy. Well, I appreciate your support on 
that, Mr. Chairman, but I tell you we are bringing those, but. it is 
going to take a long, long period of time. 

And I would like to have you join with us in attempting to try to 
get rid of it so that it just does not go on, and we can pa legislation 
to deal with that problem and get rid of it much quicker than we can 
by bringing lawsuit after lawsuit. 

Senator Ervin. Well, a little while later I want to point out the 
fact that you have plenty of legislation in the field already, but I would 
like you to see this. | 

Attorney General Kennepy. Could I just. point out to you-— 

Senator Ervin. I am trying to find out the meaning of this act that 

ou are advocating us to approve. © a 

Would not North Carolina be forbidden, by this act, to make any | 

examination to determine whethera: person who had completed the 
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sixth he in North Carolina or the District. of Columbia, or any 
other State, or Puerto Rico can actually read and write a section of 
the State constitution in the English language? 7 

Attorney General Kenney. Now, I would say, as you point ou 
there are some 21 States. We had correspondence from 18 or 14 0 
them, all of whom has said—New York, Connecticut, Massachusetts, 
California, and these other States—that this will not change their 
procedure one single bit, the passage of this legisaltion. _ 

Senator Ervin. But, you see, my question is this: I am interested 
in North Carolina being allowed to prescribe the qualifications of its 
own voters, as the Constitution. authorizes. 

And would not North Carolina—if a man came up to register under 
this, regardless of whether he is a Negro or a white man, would not 
North Carolina be forbidden by section 2 of this bill from ascertaining 
whether he actually could read and write provided he could show 
that he had completed the sixth grade? mt 

Attorney General Kennepy.. That is correct, Mr. Chairman. 

I would hope that in the schools of North Carolina, after you have 
gone through the sixth grade you would be able to read and write. 

Senator Ervin. But not Spanish. __: 

Attorney General Kennepy. Excuse me! 

Senator Ervin. The people from North Carolina are not able to read 
and speak Spanish after they complete the sixth grade. They do 
not teach it in our schools at that level. : | , 

_ Attorney General Kennepy. They would not have to. All they 
would have to do—— ) a | 

Senator Ervin. But 9 man from Puerto Rico who had a sixth grade 
education in Spanish, in Puerto Rico could, under this bill—— 

- . Attorney General Kennepy. Yes. 

Senator Ervin (continuing). Could come inte North Carolina and 


or not this act does forbid North Carolina. to have its own literacy 
Cat. bagi: spall ay ae 
Attorney General. Kennepy. Well, if. it gets into a performance in 


Senator Ervin. And it would nullity ‘the provision of ‘the, N orth 
Carolina constitution which requires a man’s literacy to be determined 


by his ability to read and write the English langu ie uae 
| ” Adtarne General Kennepy. Whatit ‘would do is, if he Reson te 


rf 
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Senator Ervin. Ifhe passed the sixth - rade in Puerto Rico— 
Attorney General KENNEDY. And if he passed the sixth grade in 


Puerto Rico. 
Senator Ervin. So, asa matter of fact, in view of the fact that of the 


20 or 21 States which have literacy tests, all except Hawaii and possibly 
Louisiana make the test of literacy ‘dependent upon the man’s ability 
to either speak or read or write the English language, it would nullify 
to that extent, the laws of those States on that. point. 

It would also forbid the other 80 or 79 States, as the case may be, 
from ever adopting any statutes to establish literacy testa based on 
the use of the English language exclusively. 

Senator Keatine. You have run up our tates. 

Senator Ervin. No; I am thinking about ie number of Senators. 


a i agile a ] ve pl ee lish 1 

n other wo 18 got in plain and simple“Kng anguage, 

would mney ali the, tests now in tates insofar 

as they are based upon rt us English, and reading d writing 

the English language, and woul = th eel 29 or 30‘States, as 

m ar i ag) ach te s, would itnot? 
Tenet Ne ain wl amin trouble whan you 
\ 


the case may be 
inaton sean committee 


Attorne 
stand u 


or. 
(Att ris point of the aun: 


room.) 07 a 
Senator iJ wotild no af thd Iiteracy st,’ 
as establish Line why : 
Attorney ] An on did not 
Senator a nother qtestion before 
I re t it. . ‘ 
any effect u 


on take the position thet‘this act | 
the State lite ate in at =f tates. ~~ 


Attorney General Kennepy. What-J say, |Mr. Ghai 
if they have a performance test in-any of these States, gxfd. performance 
‘ws the question inte this’ lelih es g”means of ting 
*eracy. — ee Ae 


partionlat test, in any one of these States, 


If they havea spe 
2 “br ern “i an indivjdtial has gone 


: any one of these 


| h the thi 0 a spe- 
fe nd of at then this i tation will that. 9 
They can establish their own quali , 
Senator Ervin. I di: with you most “¢m enphaialy 9 on that an 
ration, and shows that — 


~ Ifa man in‘ North Carolina a pplies 1 tor re certo 
he has completed the sixth grade, either in Puerto Rico or some other — 
State or in North Carolina, and yet it. appears that he cannot ‘read 
and write a lane of . Ni hat ia they have ie the English . 
| notwithstand! wou ey have ister m 
ange hin vote under nee © Y 7 Lee of a 
y, Yes, gee - ee: fo ag oe ec 
3 Senator Ear, Before it does—— ~ 
neor, You said a1 States. t went through | 


that mpeg ep North Caroline is concern med. | 
: other S I would have to look at exch one’ " legislation Z 


ut the tates, 
tosee what ae this nae has on that. ee 
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Senator Ervin. Well, I would say I am not in too great a hurry 
because, frankly, I believe I am fighting to preserve the Constitution 
of the United States for the benefit of all races and all generations 
of Americans, and that is the reason I am asking these questions. 

Senator Knattna. Mr. Chairman, after you have completed I hope 
the Attorney General will be able to stay because I have a few ques- 
tions to ask him. 


Senator Ervin. Yes. 
Well, my study of the literacy tests in 21 States, and I am includ- 


ing Oklahoma, because from my study I am not sure whether they 
reenacted their literacy tests after the decision in the Guinn case, in 
which their literacy tests were inseparabely joined to the “grandfather 
clause,” although the court said that the literacy test alone would 
have been all right. 

Out of. these States every one of them has literacy tests as to the 
ability to read and write. Some of them say “read and write.” Some 
of them say “read or write,” and a few say “speak” the English 
language. ; 

Every one of them has that. requirement as to the English language 
except Hawaii and possibly Louisiana, which may have an alternative. 
that it is to be according to their ability in the use of the English 
language or, in the case of Hawaii, the Hawaiian language, or in the 
case of Louisiana, their mother tongue. 

Now, I say this: None of those States would be allowed to base 
admission of « man to registration and voting on their literacy tests 
if this statute were to be enacted. 

Attorney General Krennepy. I have not. looked at each one of the 
States, Mr. Chairman. So I do not know what—but, assuming that 
all 21 States, that their literacy tests are based on that kind of a test, 
then it would have an effect. 

Now, I would say in that connection that we have written to each 
one of these States, and we have received answers from Alaska, Ari- 
zona, California, Connecticut, Delaware, Maine, Massachusetts, New 
~ York, Oregon, Washington, Wyoming, from the responsible authori- 
_ ties, and they say they do not believe our proposal would add any 
<illiterates totheir voting rolls, ~~ 

Senator Ervin. I might add that the committee has received state- 
ments from the attorneys general of Alasku, California, and Maine, 


to the effect that they believe this bill is unconstitutional. 


"We have those letters, 


Attorney General Kenneny. That is why lawyers are hired, I sup- 
pose. There will be disagreement. | 
[think it is quite clearly constitutional. 

_. Senator Keatine, Which States are those ? 

Senator Ervin. California, Alaska, and Maine are three, we know. 

Well, we will pass on a little further and see if we agree on this: | 
that the Supreme Court of the United States-has held. in: Williama v. 
Missiazippi, 170 U.S. 225: Guinn v. United States, 238 U.S. 347, and 
Lassiter v, Northampton County Board: of Elections, 360 U.S; 45, - 
that literacy tests, requiring-one to be nble to read and write the 

English language, are perfectly valid a& far as the Constitution of the 
United Stateg is concerned, has itnot? | 4 
; ‘f 
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Attorney General Kennepy. I donot know. Tam not familiar with 
those cases, but I am sure literacy tests are constitutional, 

Senator Ervin. And, furthermore, has not the Circuit Court of 
Appeals, in the circuit. embracing Louisiana, held in the case of 
Zmudeau v. Barnes, reported at 5 F. 2d 63, that the Louisiana State 
literacy test is valid, and has not the Supreme Court of the United 
States refused to grant certiorari to review that decision ? 

Attorney General Kennepy. I am not familiar with that. If you 
Sy 80. 

Senator Ervin. Well, I say so. 

Attorney General Kennepy. Well, I agree then. 

Senator Ervin. Now, I will come down to what 1 think the substan- 
tinl disagreement between the Attorney General and myself, in re- 
spect to this bill, is. 

Now, the fifth section of the 14th amendment: does not give Con- 
em ig power to pass any kind of legislation it wants on this subject, 

oes it . 

Attorney.General Kennepy. The fifth section of what? 

Senator Ervin, The fifth section of the 14th amendment. 

Attorney General Kennepy. Yes; that is correct. 

Senator Ervin. It merely says that Congress shal! have the power 
to pass eoelation appropriate to the enforcement of the provisions 
of the 14th amendment. 

Attorney General Kennepy. That is correct. ° 

Senator Ervin. And the second section of the Lith amendment 
merely says that Congress shall have the pene to enact legislation 
appropriate to enforce the provisions of the 15th amendment. 

ttorney General Kennepy. That is correct. 

Senator Ervin. Now, where I disagree most fundamentally with 
you is on the proposition that this bill constitutes legislation appro- 
priate to enforce the 14th amendment and the 15th amendment. 

If my investigation is correct, there are only seven Southern States 
which have literacy tests, including my State of North Carolina. 

Attorney General Kennepy. I believe that is correct. 

Senator Ervin. And there are either 20 or 21, depending on what 
you say about Oklahoma, outside of the South that have literacy tests, 
~ Attorney General Kenneny. That is fine. Once again I have not 
got the exact. figures, but T nm sure that is correct. 

Senator Ervin. Well, does the Department. of Justice have any 
evidence that literacy tests, which are predicated upon the ability to_ 
use the English language. are being used to deny or abridge the rights 
of nny Negroes to vote in any of the 13 or 14 States lying outside the 
solid South ¢ _ 

Attorney General Kennepy. No. : 

Senator Ervin. And I believe that the Attorney General is quite 
right and agreed with me a while ago that if every State behaved as 
le my State of North Carolina, there would be no necessity for 
thislaw, -s | ac 
_. Attorney General Kennepy. I believe that is correct, Mr. Chair- 
man. , i ae S Coe Ge an —* 
_ Senator Ervin. So this legislation is based on an effort to reach a 

situation in only 6 of the 50 States of the Union. Yet. this bill would. 
_ prohibit any of the other 44 States of the Union from having any 


978 _—sCLITERACY TESTS AND VOTER REQUIREMENTS 


literacy tests, for any person who has completed the sixth grade of one 
of the schools enumerated ? 

Attorney General Kennepy. That is not correct. 

Senator Ervin. It would prevent any of those States from denying 
any person the right to vote for illiteracy —— 

Attorney General Kennepy. Right. 

Senator Ervin. Provided he had a sixth grade education ? 

Attorney (ieneral KeEnnepy. Correct, if they had just an arbitrary 
rule such as that. 

Senator Ervin. And the bill does not-—— 

a Conny “general Kennepy. Can I make any further comment on 
that 

Senator Ervin. Yes. 

Attorney General Kennepy. The fact is that, perhaps, it applies 
to only six States, but it applies to hundreds and hundreds of thou- 
sands of our fellow citizens. 

Now, there are hundreds and hundreds of thousands of Negroes who 
are being denied the right to register and to vote at the present time, 
and I gave you some examples. 

‘And the method that is being used most widely in the United States 
at the present time, to deny an individual the right to vote who hap- 
pens to be a Negro, are these literacy tests. 

Now, we have come in here with a recommendation as to how that 
situation can be remedied. Now, you can say that it applies only to 
five or six States—— 

Senator Ervin. I have not said that. I said it applies to all 50, 

Attorney General Kennepy. You can say that the discrimination 
applies in only five or six of those States. I think that is unfortunate, 
and I think we should do something. 

The Federal Government has a responsibility to all of our citizens, 
to make sure that they have the right to exercise their franchise when 
it is Being denied to them because of the fact that they happen to be 
of the Negro race. 

Now, we are trying to get some legislation which will remedy that 
_ situation. Now, you can say it applies to only five States, but it applies | 

to hundreds and hundreds of thousands of our fellow citizens. 
- _ T would hope that you would join with us in sponsoring this legis- 
tion to remedy this situation, Mr. Chairman. | | 
. Senator Ervin, I love the Constitution too much to do so, sir. 


ee Attorney General Kennepy. Well, I love the Constitution also, Mr. — 


~ Chairman, but this does not violate the Constitution. _ 
~~ Would you be in favo# of this legislation if it was a constitutional 


i 


~~ amendment then? 


-_ Senator Ervin. Well, I would have to make a decision on that. point 
if somebody proposed it. I have enough trouble with this bill right 
now, a | 
_ Attorney General Kennepy. But I think—— 

Senator Ervin. I do not claim that this bill only applies to six 


States, rs | ok 
os. Telaim that this bill applies to all of the 50 States. — 


_ _ Attorney General Kennepy. It will remedy the situation in only 
_ six States, Senator, : 


‘ ¢ 


LITERACY TESTS AND VOTER REQUIREMENTS 279 


I cannot. believe that. in North Carolina, or in any of these other 
States, that. you are going to say that. somebody who completed the 
sixth grade in North Carolina or one of these other States is not 
literate, 

Senator Ervin. Well, I would say if the person has completed the 
sixth grade and has not learned to read and write, that he ought not 
to be nllowed to vote. 

Attorney General Kennepy. Well, vou have a school system in 
North Carolina where you complete the sixth grade and you cannot 
read or write? 

Senator Ervin. I think that is a question of fact. I know some 
people, too, who have Ph. D.’s who I do not think are educated. 

Attorney General Kennepy. Well, we are not. suggesting that. they 
be educated, Mr. Chairman. All we are asking is that. they be able 
to read or write—— 

Senator Ervin. Well, that is what I am-—— 

Attorney General Kennepy. On the question of literacy. 

Senator Ervin. Well, we have agreed on this, as I understand it. 

Tf this bill becomes law we have agreed that it would prohibit anv 
of the 50 States from establishing any literacy tests which would 
enable them to deny persons the right to register and vote on the 
grounds of illiteracy, provided they can show they have completed the 
sixth grade in school. 

Now, the point I am making is this: There are 44 States that have 
not. been guilty of any offenses under the 15th amendment, and yet 
they are being denied the right to prescribe the literacy tests, based 
upon the ability or capacity of the person to read or speak English, 
for incividuals who have completed the sixth grade, even in a Spanish 
school in Puerto Rico. 

Now, the Supreme Court of the United States said this. And I 
take the position, before I read this, that this bill is not appropriate 
legislation to enforce either the 14th or the 15th amendments, because 
its applicability is not made to depend upon the violation of the 
amendments, | 

It abolishes or curtails, at least, the constitutional rights of 44 
States which have not been guilty of offenses, to prescribe their own 
literacy tests. | ie ee ee 

In the Civil Rights cases, 109 U.S. page 3, the Court said that until 
some State law has been passed or some State action, through its 


officers or mee ear been taken adverse to the rights of citizensgought - ts 


to be protected by the 14th amendment, no legislation of the United 
States or any proceeding under such legislation, can be called into 
activity. | | = 
Notwithstanding, here 44 of the States have not been guilty of the 
passage of any law or of any action adverse to the rights of citizens 
of the United States, under the 14th amendment, so far as voting 
is concerned. Yet this bill will call into activity its provisions 
against those 44 States and deny them the right, which the uns 
doubtedly possess under section 2, to prescribe their Own | eraey 
qualifications, =| | we 
Attorney General Krnnepy. No; the legislation does not do that. 
Senator Ervix, Why, Mr, Attorney General, I thought yow just 
agreed with me in the proposition that under this law all ® States 
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would be denied the right to deny a person the right. to vote on the 
ground of literacy, provided he had completed the sixth grade. 

Attorney General Kexnepy. That was different from what you 
just said. 


Senator Eran. No, it is not. 
Attorney General Kennepy. You said there. Mr. Chairman. that 


no State would be able to have any literacy test, and our legislation 


does not do that. 

Senator Ervin. It does. 

Attorney General Kexnepy. The way you phrased it the second 
time is correct. 

Senator Ervin. Although these 44 States have not passed any laws 
to discriminate against any voter on this ground, and have not by 
their State action denied any voter his right to vote on that ground, 
this bill would apply to all 50 States. And in the case of 44 of them, it 
would deny them, from the time of enactment, the power to enact 
any law which would give them the right to deny a person the right 
to register on the ground of illiteracy, if he was able to show that 
he had completed the sixth grade. 

So it lins been called into activity. In other words, this bill calls 
the provisions of the 14th and 15th amendments into activity ro deny 
States their power to enact their own literacy tests inconsistent with 
this bill, notwithstanding that they have not violated these amend- 
nents in any respect in this field, 

This matter was before the Supreme Court in several other cases. 
including United States v. Harrison, 106 U.S, 624. 

The Court said this, speaking of sections 1 and 5 of the 14th amend- 
ment—section 5 being the enforcement. provision-—“the language of 
the amendment does not leave this subject in doubt when the State 
has been guilty of no vielation of its provisions.” 

He is 1 Slkingy about the “State” in the singular. 

“When the State has been guilty of no violation of this provision, 
when it has not made or enforced any law abridging the privileges 
or immunities of the citizens of the Tuited States. when no one of 
its departments has deprived any persan of life. liberty. or property 
without due process of law, nor denied any person within the juris- 
_ diction, the equal protection of the laws: when, on the contrary, the 

laws of the State, as enacted by its legislative branch, and adminis- 
te oH by its executive department, recognize and protect. the rights 
of all persons, the amendment imposes no duty and confers no power 
_ pon Congress. | Se ae faa | 

“Section 5519 of the Revised Statutes has not limited that effect 
solely in case the State shall abridge the privileges or immunities or 
pr aes of citizens of the United States or deprived any person of 
ife, liberty, or property, without due process of law, nor deprived 
nny person the equal protection of the laws. 

‘It. applies no matter how well the State may have performed its 


duty.” . | 
nd so this bill would apply to 44 States and deny them the un- 

doubted right to prescribe whatever literacy tests they saw fit, even 

though they have not violated the 14th or the 15th Amendments, 
And T say, for that reason, that it is not appropriate legislation. 


© 
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Attorney General Kennevy. Now, Mr. Chairman, that legislation 
does not do that. It does not prescribe or stop the State from pass- 
ing literacy tests. 

Senator Ervin. But it would certainly require—— 

pet for you and your 
V 


Attorney General Kennepy. With all res 
ve are not suggesting 


ability, you keep bringing that point out, anc 


that. 
We are not suggesting that, Mr. Chairman, and then we correct it, 
and we have corrected it the second time. But we are not suggesting 


that. Weare not recommending that. 

Senator Ervin. Oh, I agree, it does not say you cannot have any 
kind of illiteracy test. 

Attorney General Kennepy. But that is what you said. 

Senator Ervin. But it says you cannot deny men the right to vote 
on the basis of your literacy test if he has a sixth-grade education. 

That is what it says. 

Attorney General Kennepy. No, not exactly. 


Senator Ervin. If it does not say that—— 
Attorney General Kennepy. Well, I will tell you what you could 


do. 

‘A State could establish the fact that anybody going through the 
second Loca e hee this legislation would not have any effect on that— 
it could establish that anybody going through the third grade or the 
eighth grade, as long as there is a specific, that. kind of a test, and 
then there is no problem about it, Senator. 

When they just put a general provision in, dealing with the fact 
that. somebody has got to be literate, and a registrar sits down and 
the man sits on the other side, and the registrar is the one who decides 
whether the person is literate, we are trying to hit at that kind of 
practice. 

So a State can prescribe any literacy test that it wants, but if it has 
just an arbitrary test to find out whether a man is literate, we are 
saying that you have got to assume that pa tri who has passed the 
sixth grade, gone through six grades, should be considered literate. 

And I just cannot believe that we are arguing in this day and age, 
if that is what it is coming down to, Senator—that you are arguing 
ee somebody who goes to the sixth grade should not be conside 

terate. ) 

I mean, that is what is so unbelievable—— | 

Senator Ervin. Tam arguin that the question of whether a per- 
son is literate is a question of fact to be determined by his capacities 
: Aa or write, and not a question of what grade he may have com- 
pleted, | 7 2 | 

_Attorney General Kennepy. Senator, would ‘you not be upset or — 
disturbed ‘at the facts that. show that. these kind of tests have been — 
used in all of these cases to prevent Negroes from 19gistering? 

Does that not disturb you or does it? 

Senator Ervin. It does disturb me, but it does not disturb me nearly 
as much as seeing an effort made to nullify the simplest words in the 
Constitution. | | | - a <4 

Attorney General Kennepy. But. we are not doing that now, Mr. 
Chairman. You comeback to the other thing, that we are establishing 


qualifications. 
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We are not establishing qualifications. The State can have any 
qualifications that it wants, but when it pets to the question of literac 
we are just establishing a test by which literacy can be determined, 
Mr. Chairman. 

Senator Ervin. Well, you are asking Congress to do that when 
the Constitution of the United States prohibits Congress from doing 


80. 
That is what you are saying. 
Senator Keatine. Mr. Chairman, will you yield for one question 

for clarification here? 


Senator Ervin. Yes. 
Senator Keatina. Mr. Attorney General, would you clarify your 


statement that a State would be able to impose a more rigid qualifica- 
tion such as the eighth grade under this legislation ? 

Is it your view that a State, under this legislation could establish 
high school uation or the eighth grade or some other literacy 
qualification 

Attorney General Kennepy. It could. 

Senator Kzatina. You think it could? 

Attorney General Kennepy. There is no question, Senator. This 
deals—— 

Senator Kmatine. What do you base your statement on ! 

Attorney General Kennepy. What this does is deal with subjec- 
tive tests. It doesnot outlaw objective tests at all. 

For instance, on page 3, line 16, what it deals with, Senator, is 
“performance in any examination” to determine literacy in the per- 
formance of any examination, but the State can establish any objec- 


tive test that it sees fit. 
And this legislation—— . 
Senator Keatine. Even exceeding the completion of the sixth 


grade? 
enttomney General Kennepy. That is correct. It is entirely up to 

) te. 

Just as long as it is not used arbitrarily to deny to somebody, 
because they happen to be a Negro, the right to register and the 
righttovote. : 

_ Now, if the white people and Ne have to go through the eighth 
grade or the tenth grade then the State can establish that. | 
_ Senator Keatrna. On what language in 8, 2750 do you base your 
_- Attorney General Kennepy. I think the main point, Senator Keat- . 
ing, is on the question, “the denial to any person otherwise qualified 
by law of the right to vote on account of his performance in any 
examination” = #8 8 = = — © : Oo 

That is what it—— 

Senator Ksatina, In other words, your point is that if they do not 
give an examination then they can establish even. a more stringent 
requirement——— | a ne 

ttorney General Kennepy. That is correct. 

Senator Kratina. Than the sixth grade? © | So 

Attorney General Kennevy. That is correct, Senator. | 

Senator Ervin. Before I proceed, I might say that I am not con- — 
testing for any kind of literacy law or anything else. | 


! 
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I am merely suggesting that the States retain the right I choy them 
under our system of government with respect to State an local elec- 
tions and the right under section 2 of article I to say whether they 
want to have Ppba Mani and, if so, what kind ney want. | 

On this question about the sixth-grade education, I am going to let 
you and Secretary Ribicoff discuss that. He wrote a letter to Vice 

i ogager ances ee which ‘a9 Lae — 2 scrap Americans over 
the age of 25 cannot adequately an ish language newspaper, 
sad only 8 million of those have completed less than 5 years of school. 
To my mind, it is most unlikely—I am speaking for ae now—that 
the other 12 million of these 20 million went through five grades of 
school and dropped out before they completed the sixth. 

But that is a question of fact and not of law. 

Now, in addition, I contend most seriously that this rovision does 
not constitute appropis’ cj, oat to enforce the 15th amendment, 
or the 14th, for that matter, because it applies, immediately upon its 
enactment, to 44 States which have not violated either one of these 
amendments in this particular field. 

I ar Bae the second place, that it is not appropri. legislation 
to enforce the 15th amendment, because it is not confined in its terms 
to discrimination in voting on the basis of race, color, or previous 


condition of servitude. 

Now, I wish hes would look at section 2. 

Section 2 is the operative part of this bill, is it not ? 

Attorney General Kennepy. Yes. 

Senator Ervin. There is not a singte syllable in section 2 which has 
any reference to race or color or previous condition of servitude or the 
denial or abridgement of anyone's rights to vote on that basis, is there! 

Attorney General Kennepy. That is correct. 

Senator Ervin. I call attention to the case of United States v. 
Reese, 92 U-S, 214. This was a case charging two of the inspectors 
of a municipal election in Kentucky with refusing to receive an 
count in such election the vote of a citizen of the United States of 
African descent. | 

The second and fourth counts were based, respectively, on the thi 
and fourth sections of the act of May 81, 1870, which did not confine 
_ their operation to unlawful discrimination on account of race, color, 
or previous condition of servitude, = hee te A 

holding that the third and fourth sections of the ac did not 
constitute appropriate legislation for the enforcement of the sith | 
amendment, the Supreme Court said, and I will not read all of it, 
it follows that the amendment has vested the citizens of the United States with a 


new constitutional right which is within the protecting power of Co: , 
That right is exemption from discrimination in the exercise of the elective 


franchise on account of race, color, or previous condition of servitude. 
This, under the express provisions of the second section of the amentment, 
Congress may enforce by appropriate legislation. . | Sen a 
This inquire wh now undef consideration is “ap: 


urpose. =. 

The power of Congress to legislate at all on | subject of voting at State 
elections rests upon this amendment. The effect of article 1, section 4, of the — 
Constitution, in respect to elections of Senators and Repregenta ‘ives, is not now 
under consideration. It has not been contended, nor can it be, that the amend- 
ment confers authority to impose penalties for every wrongtu! -efysal to receive 
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the vote of a qualified elector at State elections. It is only when the wrongful 
refusal at such election is because of race, color, or previous condition of servi- 
tude that Congress can interfere and provide for its punishment. 

If, therefore, the third and fourth sections of the act are beyond that limit, 


they are unauthorized. 

The opinion discusses the provisions of those sections and points 
out that they are not confined to persons denied rights on the basis 
of race, color, or previous condition of servitude, and therefore, that 
the Court must decide that Con has not yee pemyiees by appro- 

riate legislation, for the punishment of the officers charged in the 
indictment, and they gave judgment for the defendants. 

That involved the third section, which they struck down as uncon- 
stitutional and which was directed solely against the acts of State 
election officials. 

In the case of the United States v. Cruikshank, 92 U.S. 542, they 
said that the indictments for denying a person the right to vote at a 
State election had failed to set forth that the denial was on the basis 
of race—that it did not state a violation of the 15th amendment, and 
the indictment could not be based upon it. 

They said, in order for the 15th amendment to come into play, there 
must be an intent to interfere with the right guaranteed by that 
amendment, which was the right not to be discriminated against on 
account of race, color, or previous condition of servitude. 

Mr. Attorney General, I do not want to ae ela here all day or 
postpone the other questions by the other members of the committee 
or counsel, so I am trying to bring an extremely long discussion to 
an end 2ssoon I can. 

Attorney General Kennepy. J appreciate that. 

Senator Ervin. Karem v. United States was reported in 121 F. 
250, and 61 L.R.A. 487, and was an opinion by Circuit Judge Lurton, 
who later became one of the most distinguished members of the Su- 
preme Court of the United States. 

He was speaking about striking down some of the legislation as in- 
valid because it was not confined in its application to persons who 
“were denied the elective franchise on the basis of race, color, or pre- 
vious condition of servitude, but the power of Congress to legislate 
at all upon the subject of voting in purely State elections is entirely 
dependent on the 15th amendment. It does not confer the right to 
vote; that is the prerogative of the State. It only confers the right not 

to be excluded from voting by reason of race, color, or previous condi- 
_- tion of servitude, and this is the right Con can enforce.” " 

He says there are certain very obvious limitations on the power 
of Congress to legislate for enforcement of this article. The legisla- 
tion authorized by the amendment must be addressed to State action 
insome form or someagency action. —_ 

Secondly, it must be limited to deal with discrimination on account 
of race, color, or previous condition of servitude. 
~ In my honest judgment, this bill is not appropriate legislation under 
section 2 of amendment 15, because it is not limited to people who are- 
qualified voters who are denied the right to vote on account of their 
_ race, color, or previous condition of servitude. | iu 
As a matter of fact, it has no relation whatever to that power. 

Now, I have one other point, and then I hope yas aera 
I can subside in my defense of the Constitution of the United States. 


‘ 
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29 Corpus Juris Secundum says this: that eg can legis- 
late concerning State and municipal elections under the 15th amend- 
ment, and then solely for the purpose of preventing discrimination on 
account of race, color, or previous condition of servitude. 

So this cannot be appropriate legislation under the 15th amend- 
ment, and it cannot be appropriate legislation under the 1st article, 
because an ag has no right to have anything to do with qualifica- 
tions under that. 

Now, the third point I wish to make is that this is not appropriate 
legislation under either the 14th or the 15th amendment, because those 
amendments prohibit certain actions by the State, and the only legis- 
lation which Congress can enact under those amendments is legisla- 
tion to prohibit the State from doing something in violation of these 
amendments. 

Instead of doing that, this bill undertakes to let Congress step in 
and pass an affirmative act saying what can be done instead of saying 
what the States cannot do. 

I want to read first the references to the 14th amendment from a 
decision in the case of United States v. Cruikshank when it was before 
the circuit court, and as it is reported in 1 Woods 316. 

The judge said that it is a pure of protection against the action 
of the State government itself. It is a guarantee against the assertion 
of arbitrary and tyrannical power on the part of the Government an 
the legislature of the State. 

It is not a guarantee against the commission by an individual of 
offenses; the power of Congress, either express or implied, does not 
extend to the passage of laws for the suppression of crime within the 

tes, 


ta 

Now, here is what I prince direct attention to. 

The enforcement of the guarantee does not require, nor authorize 
Con , to perform the duty that the guarantee itself izes to 
be 7 duty of the State to perform, and which it requires the State 
to orm. : 

When this case was before the Supreme Court, the Supreme Court 
said that the 14th amendment prohibits the State from denying to 
any person, within its jurisdiction, the equal protection of the laws, 
but this provision does not, any more than the one which precedes it, 
and the one which we have just considered, add anything to the rights — 
which one citizen has under the Constitution as against another. 
 _ The equality of the rights of citizens is a principle of republicanism, | 
_ Every republican government is duty bound to protect all-of the . . 
citizens in the enjoyment of this principle, if it is within their power, 

That duty ees orainely assumed by the States and it still remains 
there. The only obligation resting upon the United States is to see 
that the States do not deny that right. a 

This amendment guarantees no more. The power of the National 
. Government is limited to the enforcement of that guarantee. 

_ Attorney General Krnnepy. Tagree. — an : 
_ Senator Ervin. And this bill goes beyond that power and lets the 
Federal Government act seenatvely ei oe te 
 _ Now, the greatest case on that subject is the Civil Rights case of 

1883, and I will read a head note from that. To save time, I am not 

- going to read the decision, “ _ 
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It says that the 14th amendment is prohibitory upon the States only, 
and that the legislation authorized to be adopted by Congress for 
enforcing it is not direct legislation on the matters zeepecHng which 
the States are prohibited from making or enforcing certain laws or 
doing certain acts, but it is corrective legislation such as may be 
necessary or proper for counteracting and reversing the effect of such 
State laws or such acts. 

So, to summarize, I say that the bill is not appropriate legislation 
under either the 14th or 15th amendment. It is not appropriate 
legislation under either one of them because it is phrased to act im- 
mediately on 44 States which have not violated either amendment in 
the voting field. 

In the second place, it is not appropriate legislation to enforce the 
15th amendment, because it is not confined to the denial or the abridge- 
ment of the right of a citizen to vote on account of his race, color, or 
previous condition of servitude, and it is not appropriate legislation 
under either the 14th or the 15th amendment, because it is not limited 
to preventing States from violating those amendments, but is an effort 
on the part of the Federal Government to usurp and exercise the power 
vested in the States, under our system of government, and under the 
2d section of article I, and the ith amendment. I am sorry that I 
took so much time on that, and I regret very much that my good friend, 
the Attorney General, does not entertain the good sound views on this 
subject that I entertain. 

ss this point, Senator Goldwater leaves the hearing room.) 

ttorney General Kennepy. Likewise, vice versa. 

Senator Keatina. Mr. Attorney General, in the first place, I would 
like to commend you on your very fine statement you made with regard 
to the need for this legislation. 

It will be very helpful to those of us who are seeking to see some 
legislation enacted at this session of Congress on this subject. 

You have done a fine job in defending the Constitution of the 
United States. 

Senator Ervin. May Taska question ? 

nator Keatine. I will be glad to yield in just a minute. I just 
want to get this in the record. a 

The difference between you and the chairman, and the difference 
between this Senator and the chairman, is not any lack of zeal in 
defending the Constitution of the United States. 


I would yield to no one in that regard, as I know you would not 
but there may be sincere differences as to the interpretation of the 
Constitution. | er oe ete | 

I would like to ask some questions, but, first, I will yield to the 
chalrmati so he may complete his testimony—pardon. me—his ques- 
soning. - ie ae | 

Senator Ervin. I appreciate the remarks of the Senator from New 
York about reasonable men disagreeing, but, you know, the truth of 


I, there was lutely no 
these sections gave the States the right to describe the qualifications 
of voters. That dis igin. _~s 

Attorney General Kenna 
Senator Ervin. Yosf 


LITERACY TESTS AND VOTDR REQUIREMENTS 287 


Attorney General Kennepy. I just say I think it is overdue. 

Senator Ervin. The disagreement is overdue? 

Attorney General Kennepy. To do something about this though, 
Mr. Chairman. 

Senator Ervin. Well, they started to do something about this a 
longtime ago. I want toask you something about that. 

ere are two statutes in sections 1983 and and 1985, of title 42. 
I will ask you if they do not give to any qualified citizen of the 
United States, who is denied the right to register and vote, the right 
to bring a civil action for damages, or to anyone who is threatened 
with a denial of his right to vote, a right to bring a suit in equity to 
prevent his being denied such right? 

Attorney General Kennepy. That is correct. It gives an individ- 
ual the right to bring such a suit. 

Senator Ervin. Yes; and it does not-even stop at giving him the 
right to damages in law but it says he can bring any other kind of 
proper proceed does it not ? : . 

Attorney General Kennepy. i believe it does. 

Senator Ervin. Yes. So the individual has two remedies, a redress 
and a remedy, under the statute. | 

Then, I would like to ask this uestion: Under section 242 of title 
18 of the United States Code, an e ection official who willfully denies 
any qualified citizen the right to register and vote is guilty of a crim- 
inal offense, punishable by a fine as much as $1,000 or imprisonment 
as much as 1 year or both—is that not true? 

Attorney General Kennepy. That is correct. 3 

Senator Ervin. I will ask you if under the preceding section of the 
statute, that is section 241 o title 18 of the United States Code, an 
election official ta hi with any other person to deny any qualifi 
citizen of the United States his right to register ‘and vote, he is guilty 
of a felony and is punishable by fine as much as $5,000 and 10 years 
iopreonen or both? 

ttorney General Kennepy. I believe it is, Mr. Chairman. : 

Senator Ervin. Now, the Department of justice has the power to 
enforce these two criminal statutes, does it not ? 

Attorney General Kennepy. It does. 

Senator Ervin. And it has full-time U.S. attorneys in every judicial 
district in the United States, does it not? — 

Attorney General Kennepy. That is correct. 

Senator Ervin, And each U.S, district attorney has a number of 
assistants to assist him in the performance of these duties? —_ 

Attorney General Kennepy. That is correct. . 

Senator Ervin. Are you aware of the fact that, there have been vir- 

tually no attempts to indict anybody criminally in the area we have 

been discussing, under either one of these statutes, since about 19504 
Attorney General Kennepy. There have been efforts, Mr. Chair- 

- man, but they have been unsuccessful. : 

"In these areas, where this kind of discrimination is taking place to 

the greatest extent we have not had very es coe ; 

Senator Ervin, I am sorry I did not keep the letter, but I wrote 
several years ago to one of your predecessors to find out how many 

- prosecutions had been instituted under the preceding administration. | 
I do not remember the exact figures, but he told me there had been 
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about five, but in two of the cases all they did was send the witnesses 
before a grand jury and they didn’t even draw a bill of indictment, 

So I do not consider those two instances attempts to indict anybody, 

Now, does not the Civil Rights Act of 1957, which is now embodied 
in title 42, section 1971, of the United States Code, give the Attorney 
General the authority to bring a suit at the taxpayers’ expense in 
the name of the United States, in any district court where any per- 
one ~ wrongfully deprived of their right to vote by any State 
officia 

Attorney General Kennepy. That is correct. 

Senator Ervin. And those cases are tried before a district judge 
without a jury, are they not? 

_ Attorney General Krnnepy. I believe so. 

Senator Ervin, They are equity proceedings? 

Attorney General Kznnepy. Yes. 

Senator Ervin. And does not the Civil Rights Act of 1960, which 
is set out in Public Law 86-449, amended the Civil Rights Act of 1957 
to say that whereover the Federal jud sitting in one of these equity 
cases ee by the Attorney General at the expense of the taxpayer, 
finds that the denial of the right to vote was pursuant to a practice or 
& pattern, the Federal judge has the discretionary power to appoint 
voting referees who will pass upon the qualifications of the voters? 

Attorney General Kennepy. That is correct. 

Senator Ervin. And this law also contains the ve unusual pro- 
vision that the testimony on the literacy tests can be taken by a votin 
referee in the absence of the defendant, in an ex parte proceeding, an 
that when the case is tried before the judge, on an exception to the 
voting referees’ report, the only evidence they will consider will be 
that evidence taken in secret ex oe proceedings by the referee? 

Attorney General Kennepy. That is correct. 

Senator Ervin. Well now, in how many counties do you figure there 
has been discrimination of a gross nature or of a substantial nature 
in this matter? 

Attorney General Kennepy. We have cases, I believe, in about 21 
countries, We havo evidence and information and complaints, I be- 

lieve, in about 150 counties, 

Senator Ervin. You may not agree with me on this point, but I am 
of the opinion that the Rules of Civil Procedure in the Federal 
Government permit awfully sloppy of pleadings. 
Do you not think that a competen awyer could draw a pleading in 
one of these cases in an hour or so? | 

Attorney General Kennepy. I would think so, probably. 

Senator Ervin. The Library of Congress has advised me that there 
are 3,071 counties in the United States. The Civil Rights Commis- 
sion does not claim that there are more than 129 counties where a bad 
situation exists, 2: | . 

__ Iam saying this because I disagree most emphatically with the 
assertion that there is any need for this legislation. _ 

‘I think that under these private remedies, under these criminal 

statutes, and under the civil rights bill, there is plenty of legislation 
already on the books to enforce this right. And if It be enforced 
under the Civil Rights Act of 1957, it can be done with a minimum 
of difficulty because there the judge is the one who hears the evidence. 

There is no jury, | 


a 
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And so I think the new law is absolutely unnecessary. I will just 
close with this statement. 

We have a letter from Mr. Marshall to the effect that there have 
been no criminal prosecutions for voting since the passage of the 1957 
Civil Rights Act. 

Attorney General Kennepy. May I make just some comments, Mr. 
Chairman? 

Senator Ervin. Yes. 

Attorney General Kennepy. First, on the oe ees the cases that 
you mentioned I think, without going into etails—I was familiar 
with a good number of those, and I think that they all can be dis- 
tinguished. The ones with whjch I am familiar can. be distinguished 
from what we are suggesting here as far as legislation goes, 

Our brief that we submitted goes into some detail on this matter, and 
Thope that that will be looked at. eo on 

e talk about the.fact that some of these things-have not been done 
for 100 or 170 years, and I think that, -~ , is g reflection on it; 
that in 1962, in the United States, individuals are being denied the 
right, the very bgsic right, to register;in an election and ta vote. | 

Now, I do not think that there is-anything we are going to be able 
to say—we believe in the Constitufion of the United States—we a 
not going to bp able to sell that ideg here in the United States an 
go abroad, and to the United Nations, orto any of these other coun- 
tries, Mr. Chajrman, and say that we have, a.constitution-and every; 
man is created equal ; everybody \is alike ; everybody has equal oppor; 
tunity, and deny hundreds of thousands of-our fe} ow citizens the right 
to pod and tovoteinanelection.. «| Mae j 

I donot think we are in very goodshape..--" \ / 

Now, you can aay that we can bring these individual cases and wwe 
can bring individyal cases and we have brought a large numbey’ 
cases 211d we made‘a great number of investigations over the period 
of the last 14 months, The number has incrensed drastically: But 
that still is not the answer, Mr. Chairman. He 

These circumstances are. happening a hundred years after the War 
Between the States, and these.jndividuals, and these individuals are 
still not allowed to vote because they. happen-tu’be Negroes. I do 
not think that we need and have to accept that. 

_ We are suggesting some legislation which will greatly improve the 
situation. 

, You talk about one of these cases that you sey we just go in and 
sign a person’s name in blank and bring action. I do not think that 
the Department of Justice or the Federal Government should pro- 
ceed in that fashion. We make long investigations, Mr. Chairman, to 
determine the facts, and the Federal Bureau of Tnvestigation goes 
into each one of these counties. | | 

Often it is very, very difficult. One of these cases took 180 wit- 
nesses. Once we finally make the investigation, make the study, then 
we are apt to find other diffieulties and problems. | ; 

If an individual, who is a college professor, goes in and is denied 
the a to register or to vote in an election, you are not going to get 
anybody else in that county to go in and try to register, and the result’ 
is that you have got ey of these counties in the United States who 

have large numbers of Negroes where only 8, 4,.or 5 percent or less 
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of the Negroes are registered to vote, and the reason is because over 
an extended period of time they have been intimidated in one fashion 
or another. 

Now, we are suggesting and recommending legislation which will 

tly improve that situation; that an individual—the way they 
ave been denied the right to vote is to say that they are not literate, 
and because the registrar does not like Negroes, he sits across the table 
and no matter whether the fellow finishes college or whether he is a 
university professor, he says he is not literate, and there is nothing 
he can do. 

Frequently you say they can bring cases of their own. Frequently 
they do not have those kinds of funds to fight State or the whole 
county. 

What we are doing, and I do not think that it is so horrendous, 
Mr. Chairman, is to say a person should be considered literate if he 
has finished the sixth grade. 

Now, we have a discussion or have had a discussion here for most 
of the morning in connection with whether somebody could have gone 
rodgh the sixth grade and still not be literate. That might pos- 


sibly happen. That might possibly happen, but you and I were on 
sunumitiees that investigated corruption in labor and management 
affairs. 


We fcund celaey small perecninge of the labor organization 
which were Son ut the legislation was passed in the Senate 
and the House of Representatives to require all labor organizations 
to file financial reports with the Department of Labor, not because 
a lot of them were found to be corrupt, but only a small percentage. 

It may be in relatively few counties, Mr. Chairman, but hundreds 
and hundreds of thousands of Negroes are being denied the right to 
register and vote in the United States in 1962 because they are 


Negroes, 

Now, I think that we all, those of us who have the responsibility 
in this field, we in the executive branch of the Government and the 
Department of Justice and you, here in the Senate of the United 
States, need to take some action to remedy that situation. 

Senator Ervin. Well, we did pass some legislation about labor, 
but there is a fundamental difference between that legislation and 
the pending bills. 

It did not take anybody’s rights away from them and it did not 
provide any punishment for them or deprive them of any of their 
powers as long as they obeyed those laws. - 

I agree with you that every American citizen, of every race, is 
entitled to his constitutional th doen whatever they may be, but I do 
disagree with the fundamental things in these bills. 

I doubt whether a clearer violation of the constitutional privileges 
could be nies! deipse in a bill, as I view it. I think it is pombaratvely 
mild as to what could be suggested. I am in favor of everybody hav- 
ing his constitutional rights, but I am in favor of securing them by 
constitutional methods. This is my honest judgment. Any bill, in 
which the Federal Government attempts to prescribe what shall be a 
literacy test, is unconstitutional because the power to prescribe literacy 
tests belongs to the States, and because there is nothing in the operating 
part of this bill which confines this to a nonwhite. 
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Attorney General Kennepy. Thank you, Mr. Chairman. 

Senator Ervin. Excuse me for being so lengthy. 

Attorney General Kennepy. I appreciate it, Mr. Chairman. 

Senator Keatina, Mr. Chairman, I do not want to belabor the con- 
stitutional argument which you have been having with the Attorney 
General. 

I dosimply want to say this: In my opinion the States have the right 
to establish qualifications for voting. 

Attorney General Kennepy. | agree. 

Senator Kratina. That is clear under article I , section 2. How- 
ever, that is not the only provision of the Constitution with regard to 
voting. The 14th and 15th amendments are just as much a part of the 
Constitution as the original article I, section 2. And the right of 
the States to establish qealiee ious must be exercised in conformity 
with other constitutional provisions. 

The duty of Congress to enforce the command of the 15th amend- 
ment against discrimination on the grounds of race, color, or previous 
condition of servitude, is just as plain, just as definite, and just as 
firm, as the right of the States to determine the qualifications, in 
the first instance. 

Discrimination at the polling | Yes not only is abhorrent, it is in 
violation of the Constitution, and what some of us are trying to do 
is to breathe life into all of the provisions of the fundamental law. 

And I reject any suggestion that we are, in any way, undermining 
any one of the provisions of the U.S. Constitution by seeking to carry 
out some or, indeed, all of the recommendations made by the Civil 
Rights Commission. On the contrary, I believe the Constitution 
will be strengthened, not weakened, if we take the action necessary 
to enforce its provisions. 

Mr. Attorney General, Dean Griswold of the Civil Rights Commis- 
sion who, in his testimony, said that the 14th and 15th amendments, 
and I quote him— 
secure the right to vote free from discrimination in State as well as Federal 
elections. 

Now, there may be considerations of policy, but let me ask you, is 
there any doubt in your mind that S. 2750, if it were broadened to 
include State elections as well as Federal would be constitutional ? 

Attorney General Kennepy. Senator, I think there is more of the 
constitutional question if you include State elections as well as Fed- 
eral elections. 

For instance, article 1, section 4, would apply only to a Federal 
election. It does not apply toa State election. 

You have the-——— 

Senator Keatine. Article 1, section 4 does what? 

Attorney General Kennepy. It only applies to Federal elections. 
It would not apply to State elections. | 

You have it supported by the 14th and 15th amendments, but I do 
not think that there is as strong a case on the question of the consti- 
tutionality if you applied this only to Federal elections. 

And it was on that basis, our real effort to try to have this enacted — 
into law with the minimum of controversy, that we have suggested it 


in is present form. 


See, cat The ie Sed ? 
ate. Rok SA. Bt 
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Senator Kearina, Well, the discrimination to which you referred 
in certain States is present with regard to Federal and State elections, 
is it. not 2 

Attorney General Kennepy. I think that is correct: yes, Senator, 

Senator Kearina, Your principal basis for the claim of constitu- 
tionality of this legislation is the Eth and Lith amendments? 

Attorney General Kennepy. That is correct. 

Senator Keatixna. But you sort. of throw in article I, section 4. 

Attorney General Kexxepy. 1 do not throw it ing Touse it. It is 
there. 

I think that it helps and assists, but, as T say, first, I do not think 
that the argument for State elections is as strong as it is for Federal 
elections. 

And, No, 2, we are very anxious to get the legislation passed, and I 
think that that. would raise enough more questions so that. it would be 
difficult. And so—— 

Senator Keating. Well, do you think that there would be more 
opposition on the part of those who oppose this legislation, if it ap- 
od to all of the elections rather than just to their elections for 
Federal ollicials? 

Attorney General Kennepy. 1 think it) would be more difficult, 
Senator. We considered that very carefully and came to the con- 
clusion that it would be more diflicult. 

As a practical matter, discussions back and forth, it is more difficult 
when the Federal Government. is legislating as far as the State elee- 
tions, ‘I think it raises more problems and we felt that we had the 
best possible opportunity. 

We have a more unique responsibility at the Federal level for Fed- 
eral elections. I think that is quite clear, 

And so we felt that, putting all of that together, that we would be 
ndvised in suggesting that we restrict it to Federal elections. 

Senator Kevrina. Tam raising these questions because, as you know, 
I introduced legislation in line with the Commission's reeommenda: - 
tions. 

Attorney General Kennepy. Yes. 

Senator Kratixa., Which applies to both State and Federal elec- 
tions. 

I may say, if it is not already apparent to you, that there is already 
Inaissive resistance to S, 2750 in some quarters. 

I do not think that is an exaggeration, and I just question how 
much more massive you can get. than “massive.” 

Tn other words, I have reservations about your view that this would 
encounter any great opposition if it applied to all elections covered 
by the 15th amendment rather than just to Federal elections. One 
trouble is that in many States the ballots for the Federal offices and the 
State offices are all on the same ballot. It would require State legis- 
lution in some of these States, and they would be required to enact 


the legislation, I believe, if this law was passed, to change their ballots. 


But that is a matter of policy, and it is perfectly clear in my mind, 
as it apparently was in Dean Griswold’s, the Commissioner of the 


Civil Rights Commission, that there is constitutional authority to lay 


down an objective test of literacy in order to prevent violations of the 


14th and 15th amendments. 
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Attorney) General) Kenxevy. Senator, To feel also that) it is 


constitutional. 
I do feel, as E say, that it makes vimore difficult case, amore difficult 


constitutional ease. 

I feel that. the Federal Government has this unique responsibility 
as far as Federal elections, so that we should deal with that matter 
and, thirdly, in my judgment, there would be less opposition, but I 
think that vou would probably be in a better position to judge that 


than LT would. 
That. was the decision that Tmade. Maybe, perhaps Tam wrong 


about it. 

Senator Krarina, Well, as you know, I am very sympathetic to 
your position in favor of this legislation and T want to be helpful 
mevery way [ean in getting an effective bill enacted, 

Attorney General Kexnepy, T appreciate that. 

Senator Krearing. Dean Griswo i also pointed out that. the Com- 
mission had nade several other recommendations in the field of voting 
apart from that dealing with literacy tests. S. 2750 is limited to the 
literncy test. Again we are faced with the question of policy as to 
what should be done, but are there any of the other recommendations 
of the Commission in the field of voting rights with which you would 
have any question as to their constitutionality ¢ 

Attorney General Kennevy. Well, I would have to examine them, 
Senator, ] have not gone through all of them. 

Senator Krartna, 1 think it would be helpful to us if you could 
provide us a& memorandum in regard to the constitutionality of the 
specific recommendations of the Commission in the field of voting 
rights, because undoubtedly amendments will be offered to include 
some or all of them. Your help on this question of constitutionality 
will be very much appreciated. 

Attorney General Kennepy. For instance, as far as policy is con- 
cerned—but you just want it on the question of constitutionality ! 

Senator Kearina. No; I think it would be helpful to have your 
views as to the policy involved also. 

You have not made a report.on that issue yet? 

Attorney General Kexnepy, No. For instance, I think that the 
Civil Rights Commission suggested and recommended that we do 
“away with all literacy tests, at least. four out of the six members did, 
and I would be opposed to that. 

I think in all of these matters we have to keep in mind what is pos- 
sible to enact, and that it is better to suggest. and recommend legisla- 
ion that. is possible of enactment which will do some good and not 
merely go through the motions, 

And so that is why this legislation has been recommended. 

Senator Kratina, Well, for the record, I believe the Commission 
was unanimous in recommending completion of the sixth grade as a 
test of literacy. 

Attorney General Kennepy. That is it. That was unanimous, and 
four out. of the six recommended that. all literacy tests be abandoned. 


The majority did. 
And that was the question that was raised with me over in the House 


committee. — 
Senator Krarina, Well, I was particularly interested in it. T like 


the sixth grade test. I think that is fine. 
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IT am also interested, however, in the other recommendations in the 
field of voting, and I think it would be helpful to us to have a letter 
from you, not only on the constitutionality principles involved, but 
also your views on the policy. 

Attorney General Kennepy. Fine. 

Senator Keatino. I assume when you say that you prefer limiting 
the bill to the provisions of S, 2750 you are not thereby, by any means, 
suggesting that if Congress saw fit to enlarge the provisions of S. 2750 
that you would recommend a, veto to the President. 

Attorney General Krennepy. That is correct, assuming it follows 
along the lines that we have been discussing today. 

Senator Keatine. Now, may I pursue that a little further? 

As you know, a number of Senators have joined in introducing 
legislation which would carry out all of the Commission’s recom- 
mendations not only in the field of voting which we have already 
covered, but also with regard to education, housing, employment, and 
the administration of justice. 

Now, if the Congress saw fit to amend S. 2750, in accordance with 
the recommendations of the Commission on Civil Rights, and broaden 
the bill to cover other fields than voting, again, you are not so wedded 
to S. 2750 that you would feel that you would have to recommend 4 
veto by the President in that ? 

Attorney General Kennepy. I would just say, Senator, though, 
that what we an anxious to do is to get something accomplished, and 
I would hate to see a great number of amendments and additions 
made to this bill which would make it completely impossible for 


passage. 
Although it could be said an effort was made, I would rather have 
an effort made that was successful than a larger effort made that was 


unsuccessful, ; ; 
Senator Keatina. I would rather see an enactment like this than no 


enactment at all. 

You and I share that view, but I do feel, in all candor, that it is 
meeting only a part of one of the problems which we have. 

Literacy is not the only device used to disenfranchise Negroes in the 
field of voting, as you would readily admit, I am sure. 

There are others, are there not? 

Attorney General Kennepy. That is correct. 

Senator Keatina. I am simply asking whether you would feel so 
confined to this literacy bill that if the Congress saw fit to enact 
broader legislation, and I do not see much difference in the difficulty 
in enacting this bill and a somewhat broadened bill—there may be 
a question of degree—you would not feel that you had to recommend 
a veto to the President if the Congress did broaden this bill. 

Attorney General Kannepy. That is correct. I mean, obviously, it 
would depend upon what the provisions are but, again, on the basis 
of what we are discussing here today, I do not see where there would 
bea problem. _ 

Senator Ervin. Well, there were 5 pounds of those provisions 
thrown at me the last time we had legislation in this field, and 5 
pounes I think, would outweigh the Constitution of the United 

t 


ates. 


i 
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Senator Kearina, Well, I submit, Mr. Chairman, the bill of which 


Iamtheauthor. Here it is. 

I would guess that it weighs less than 5 ounces. 

It is probably 1 or 2 ounces. There are others, I agree, but this 
is the one dealing with voting. 

Mr. Attorney General, have you made any estimate or do you have 
available any figures as to the number of citizens who would be en- 
franchised by the establishment of a sixth grade standard of literacy ? 

Attorney General Kennepy. We have not got any figures although 
= know it is a very large number, Senator, from the Bureau of the 

ensus. 

Senator Keatine. Since we are dealing with this question of voting, 
I want to ask you about a related subject, with regard to the recent 
Supreme Court decision, holding that the drawing of arbitrary elec- 
tion lists may deny the protection of the laws to many Americans by 
diluting the value of their votes. 

This decision is expected to lead to a great deal of litigation. 

Has the Department of Justice decided, or does it have any plans, 
to intervene in any of these cases where that question is involved ? 

Attorney General Kennepy. No decision has been reached on it, 
Senator. 

Senator Keatine. That is all, Mr. Chairman. 

Senator Ervin. Mr. Creech. 

Mr. Creecn. Mr. Attorney General, in your colloquy earlier with 
the chairman, you said that if a bill were offered setting qualifications, 
that it would be unconstitutional. 

Just now in your conversation with Senator Keating you have said 
that you do not think that the argument for legislation as to State 
elections is as strong as the one for Federal elections, 

Sir, I should like to draw your attention to the provisions of S. 2979 
which state that the right of citizens of the United States to register 
or otherwise qualify to vote shall not be denied, abridged, or inter- 
fered with by the United States or by any State for any cause except 
for the following reasons, uniformly applied within the State and its 
political subdivisions to all persons. 

The four reasons given are these, sir: 

} Inability to meet reasonable age requirements; 
2) Inability to meet reasonable requirements as to length of 
residence within the State and its political subdivisions; 
' (8) Legal confinement at the time of the election or registra- 
tion; and  S¢ a . 
(4) Conviction of a felony. | 
Now, at this bill would apply to both State and Federal election 


and it would change the laws, or affect the laws and the constitutions 
of some 45 of the 50 States. at 

Now, inasmuch as thé memorandum ‘on the constitutionality of S. 
2750, which you have presented to the subcommittee, indicates that 
you feel that the Congress, would have no authority to legislate as 
to State elections, and inasmuch as the argument which you have 
given here indicates that-—— | 

Attorney General Kennepy. Wait a minute. 

Mr. Crerecu. You lair erie that they do have the authority, under | 
article greg 4, as to the time, place and manner of regulating elec- 


tions in Federal elections. 
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You make that very clear, but inasmuch as you indicate that there 
is no provision in the Constitution for peanlstine State elections, 
would you feel, sir, that the provisions here would be constitutional 

Attorney General Kennepy. I do not think I said in the brief that 
I submitted that there was nothing in the Constitution dealing with 


State elections. 

Mr. Creecu. No. 

Attorney General Kennepy. I think that, as I replied to Senator 
Keating, under the 14th and the 15th amendments, the Federal Gov- 
ernment has some authority in this field. 

I do not think that the authority is as broad as it is in Federal elec- 
tions, and as far as specific legislation is concerned, I would have 
very serious—the Federal Government does have that authority, and 
the bill would be constitutional. 
- _ As you read it to me there and, as I am somewhat familiar with 

that piece of legislation, I would have grave doubts about the consti- 
tutionality of that particular piece of legislation which abolishes all 
literacy tests, as I understand it. 

Mr. Creecu. Now, sir, in your own State of Massachusetts—— 

Attorney General Kennepy. But I do think that it would be pos- 
sible—— 

. Senator Keattna. Is counsel referring to the bill I have offered ? 

Mr. Creecu. Yes, sir. 

Senator Keatina. Well, that does not abolish all—— 

Attorney General Kennepy. Well, as I say, on the premise—— 

Mr. Creecu. These are the sole criteria which could be applied. 

Senator Keatina. It requires successful completion of six or more 
grades of formal education. 

It says if they finish those they are able to vote. 

It is almost identical in that regard to an article in the provision 
of the Attorney General’s bill. 

Mr. Creecu. I am reading from the bill, page 2, and it says, except 
as provided with regard to section 3 of it, which pertains to com- 
pletion of the sixth grade as the fulfillment of the literacy require- 
ment, these would be the only other criteria which the States could 


accept. 

Sonar Krattna. Well, section 3 is the provision relating to liter- 
acy tests. 

r. Creecu. That is true: and then, in effect, it says that 45 of the 
50 other States, sir, would have to change their laws or their constitu- 
tions to comply. For instance, under this bill, in order to disenfran- 
chise an insane person, he would have to be under legal confinement at 
the time of the election or registration. 

There are provisions in a number of State constitutions, and State 
statutes, which exclude from voting idiots and the insane, without ref- 
erence to their confinement. There are provisions which disenfran- 
chise those individuals who have received dishonorable discharges 
from the service. 

Senator Kzatine. Well, that was all covered in Dean Griswold’s 
testimony, and he agreed that some other standards might be reason- 


. able, 
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Mr. Creecu. The States could not exclude such individuals under 
this proposal sir. I was asking the Attorney General about the pro- 
visions of the bill. Scat 

Senator Keating. Well, of course it is subject to amendment. 

Mr. CrEEcn. ih yout own State of Massachusetts, would be one of 
those States affected, if this bill were enacted. Of course, as Senator 
Keating has said, and as we all know, any bill can be amended ; it does 
not necessarily mean that it is going to be reported out or enacted into 
law in the manner it is drawn. 

But your own State of Massachusetts, of course, has a literacy re- 
quirement for voting, and other requirements as well. The supreme 
court of your State said, some 100 years ago, and this was quoted in 
the recent unanimous decision of the Supreme Court in the Lasstter 
case, in 1959, that the literacy test was designed to insure an independ- 
ent and intelligent exercise of the right of suffrage. 

Now, sir, I gather from what you have said this morning that you 
perceive no objection to literacy tests per se. 

Your objection is to literacy tests, when they are used arbitrarily —— 

Attorney General Kennepy. That is correct. 

Mr. Creecu (continuing). For the purpose of disenfranchising in- 
dividuals. Is that correct, sir? 

Attorney General Kennepy. That is correct. And I think that is 
the major reason we do not suggest the abolishment of all literacy tests. 

I think that a State, if it determines that it wants to use or utilize a 
literacy test, should certainly be permitted to do so. 

Mr. Creecu. Now, sir, on page 2 of your satement you cite a num- 
ber of instances in which Negro citizens in certain parts of the country 
were denied registration because of their statements in filling out ap- 
plication blanks. 

In your view, sir, would S. 2750 remedy this situation ? 

Attorney General Kennepy. Excuse me? 

Mr. Creecr. In your view, sir, would S. 2750, the administration 
bill, remedy the situation which you describe on page 2 of your state- 
ment with regard to Negroes and, for that matter, any individuals, 
leis poe because of mistakes made in filling out application 

anks 

Attorney General Kennepy. It would. 

Mr. Creecn. It would? 

Attorney General Kennepy, It would apply. 

Mr. Creecn. In your view it would remedy the situation ? 

Attorney General Kennepy. Yes. 

Mr. Crrecu. Would you care to elaborate on that, sir? 

Attorney General Kennepy. Well, a group came in to see me yes- 
terday, Mr. Counsel, for instance, where they had an application 
blank, which has been used in thousands and thousands of cases, to 
deny the right to register. 

They have the application blank and one of the questions is the 
years, months, and days since your birth. They have a school that 
they set up to help these people register, to help them fill out their 
application blanks, 

hey go down there and they attend or find out how they are to 
fill out the application blanks. They walk a block. Then they go 
into the a dra fill it out, as they had filled it out just a few minutes 


before, and they are denied the right to register. 


. 
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And that has happened in thousands and thousands of cases. 

The use of the application blank is an arbitrary test and would 
be outlawed by this legislation. 

Mr. Creecit, Now, sir, on page 3 of your statement, you have cited 
authorities of some 13 States which-—— 

Senator Krearina, Mr. Chairman, before counsel leaves that, and 
apparently he is going on to a somewhat different line of questioning, 
I would like to say this. 

As I understand it, Mr. Attorney General, you feel that. filling 
out blanks was covered by that part. of your bill which said, “De- 
privation of rights of voting shall exclude but shall not. be limited 
to the application to any person of standards or procedures more 
stringent then are ap lied to others similarly situated.” 

Attorney General Kennepy. That is correct. 

Senator Kevrina. In other words, while this has been spoken of 
as a literacy bill it does go further than literacy ? 

Attorney General Kennepy, Yes, and I think, again, the key phrase 
is the performance in any examination. 

Where the application blank is used as an examination, Senator, 
it. would deal with that problem. 

Senator Keatina, Well now, Tam not sure I fully understand, In 
your prepared statement, you referred to persons who were denied 
registration because they inserted a phrase “since birth” or “all my 
life” in a blank to indicate the length of their residence in the county. 
Now, does that. have anything to do with any literacy requirement ? 

Attorney General Kennepy. Well, the application form was used 
us wn examination ora test. These application forms—— 

Senator Kratina. Oh, I see. th other words, these were cases 
where they used these to show that the person was not literate? 

Attorney General Kennepy. Well—— 

Senator Kratina. That is by the mistakes that they made? 

Attorney General Kennepy. Well, it. is a test or an examination 
which is used and has beén used flagrantly to deny the people the right 
to register. . 

For instance, you could obtain a copy of the application form. You 
are not. allowed, for instance, to fill it out before and bring it in. If 
it was just a question of the information that the registrar wanted or 
an identification of the individual, obviously, you would be permitted 
to have some help and assistance in filling it out or fill it out even 
before you came in, but it is not. used for that purpose. 

And, as I say, we have had a number of examples where large 
numbers of ople have been denied the right to register. 

Senator Kuattna. Subsection 1 of section 2, in the bill would 
cover———- 

Attorney General Kennepy. Yes, 

sila Keatine (continuing). A number of cases which were not 
covered-——— 

Attorney General Kennepy. That is right. 
is na Keatine (continuing). In subsection 2 of section 2 of the 

i 


Attorney General Kennepy. Yes; you are correct. 
Senator Kratrne. If they said, “you stand in a single line” and the 
Negroes were standing, husband-rnd wife together, and the white 


‘ 
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people were standing as husband and wife together, and they enforced 
it as to the Negroes and deprived them of registration, but did not as 
to the whites, it would be covered by subsection 1 

Attorney General Kennepy. That is correct. That is correct. 

Senator Kratino. Now, there is another technique which has dis- 
enfranchised Negroes in a grent. many cases, according to the findings 
of the Civil Rights Commission, and that is arbitrary inaction, not 
aflirmative action, but arbitrary inaction. _ 

Some examples are discussed in the Comnission’s reports such as 
“finding the registrar” and the so-called voucher system. 

How would you feel about. enlarging the provisions of subsection 1 
to cover, by appropriate language, arbitrary inaction where there was 
duty to act. as well as arbitrary action which, I envision, is being 
covered by subsection 1 now ? 

Attorney General Kennepy. Senator, those suits are far easier to 
bring, the voucher suits, and the inaction suits are far easier to bring 
than these cther kinds of suits. 

We brought. three or four under the voucher and the one in Macon 
County, Ala., I believe was in connection with the inaction, 

Our problems are not. as great in this field as they are in the area 
that we have suggested in the legislation. 

I think that the legislation that. was passed in 1957—— 

Senator Kratine. The arbitrary inaction is easier to prove than the 
arbitrary action; is that it? 

Attorney General Kennepy. That is correct. If just the registrar 
does not show up and does not. make himself available we have an 
easier time pie it-in that field. 

Senator Keatina. Well, since this area of arbitrary inaction, where 
there is a duty to act is covered by S. 2979, if it. is agreeable to you 
and the chairman, in connection with the report. of the Department, it 
might be well to comment on S, 2979 which is intended to embody all 
of the recommendations of the Civil Rights Commission, and to cover 
the points that you are making in a letter keyed to that bill. 

Attorney General Kennepy. I will be glad to. ; 

Mr. Creecn. Sir, you have said on page 3 of your statement that 
responsible authorities in some 13 States have indicated there would 
be no conflict between their literacy requirements, and the provisions 
of S. 2750. 

I wonder, sir, if the 18 which you enumerate here were the only 
States which you queried in your survey ? 

Attorney General Kennepy, Yes; they are. 

Mr. Crercn. They are? And also, sir, I wonder if you would care 
to identify, for the record, the authorities who supplied you with this 
information ¢ 

Attorney General Kennepy. Shall I furnish it in a letter to the 
chairman ¢ 

Senator Ervin. That will be all right. 

Mr. Creecn. Because we have received statements, sir, from the 
attorneys general of a number of States including some of those which 
are listed, which indicate that they feel the bill is unconstitutional. 

I think it would be good to clarify it for the record. 

Attorney General Kennepy. I will be glad to do it. 

Mr. Creecn. Thank you. 
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Senator Keatine. Well, attorneys general do not always agree with 
the administration, do they ? 

Attorney General Kennepy. No; I found that out lately, Senator. 

Mr. Creecn. Sir, on page 4 of your statement you say that the ex- 
isting laws are mac equnte to protect the rights of voters. 

The chairman read earlier an excerpt from a letter which he 
received from Mr. Marshall to the effect. that there have been no 
prosecutions under the Civil Rights Act since the passage of the 
Civil Rights Act in 1957; no criminal prosecutions. 

Now, 1n your opinion, sir, has the Department had sufficient time, 
under the existing civil rights legislation, to make an adequate deter- 
mination as to whether the existing laws are broad enough to protect 
the rights of the voters? 

Attorney General Kennepy. I think we have; yes. 

We have, as I said at the beginning. We did not come in and make 
any suggestions or recommendations on legislation in the beginning 
until we had time at the Department. of Justice to work with these 
matters, And I do not think there is any question that, based on the 
kind of information that we have available now, the investigations 
that have been conducted by the FBI, and the work that has been 
done within the Department, but that there is an indication that legis- 
lation is necessary in this field. 

And that is why I am here today. 

Mr, Creecn. Sir, on the same page, you indicate that you have no 
personal doubt as to the validity of the bill, S. 2750, and that you feel 
_ is no question that there are widespread deprivations of the right 
o vote. 

Then, you go on to say, sir, that the question is not whether this bill 
is valid but whether it would correct the situation. 

Would you elaborate on that statement, sir? 

Attorney General Kennepy. In my judgment, it is valid, so that 
is not the question. 

Mr. Creecu. I see. Thank you. 

Attorney General Kennepy. I mean I am the one speaking. This 
is my statement. I do not think that the chairman would make the 
same statement. 

Mr. Crercn. Now, sir, there are no indications in S. 2750 as to how 
the provision relating to completion of the sixth grade of education 


would be enforced. 
By that I mean, how the individual would satisfy the registrar that 


he had, in fact, completed 6 years of school. 

In view of the lack of standards in the bill in this regard, could you 
feel, sir, that this bill would provide significant help to individuals 
ordre to register who are encountering opposition from 


registrars 
Attorney General Kennepy. Well, I think it would. Again, it is 


going to put the final responsibility at the local level. 
If an arbitrary procedure is followed, and there a lpg te to be dis- 


crimination against one group or another, we would have to take 
another look at it, but I think that we can rely onit. I think that this 


is satisfactory in that regard. 
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Obviously, as I say, it is going to be up to the local authorities to 
determine or to make a decision of what constitutes a sixti-grade 
education in a particular State. 

Mr. Creecu. Actually, sir, from your statement I gather that you 
do not object.to literacy tests perse. You object to their peated admin- 
istered in such a way as to disenfranchise individuals who might other- 
wise be permitted to vote? 

Attorney General Kennepy. Yes. 7 

Mr. Creecu. I wonder, sir, if, in this case, you are providing any 
new remedy for the individual. 

If it is pace administration of the existing laws that you are 
objecting to, would there not be the same problems under S, 2750? 

Attorney General Krnneny. I think it is far easier to determine 
or make a decision whether a Hear has a sixth-grade education than 
it is on this whole question of when the registrar makes a decision, a 
subjective decision, that. a particular individual is not literate. 

We have a more difficult time, obviously, in these kinds of cases than 
we do if you are a Negro and a white child or individual going to the 
same school, and you both finish the same amount of grades in the 
same area, and if both miss the same amounts of classes and one is 
allowed to register and the other is not, because he has not finished the 
sixth grade, that is very easy to prove, I would say. 

T donot think we would have any difficulty with that. 

Mr. Creecn. Sir, is it not true that there are a number of people in 
this country who speak languages other than English and Spanish 
who might also be well qualified to vote? 

Attorney General Kennepy. There are. 

Mr. Creecu. There are? Well, now, do you think, sir, if a State 
were to enact such a law as S. 2750, that it would be denying to its 
other citizens, who speak foreign languages other than Spanish, equal 
protection of the laws under the 14th amendment? 

Attorney General Kennepy. No; I do not, and the reason is I think 
that ve have a special responsibility, as far as Puerto Rico is con- 
cerned. 

First, Puerto Rico comes under our control, and then in the Jones 
Act, that. was passed in 1917, it gave the Puerto Ricans certain rights, 
making them citizens, giving them the right to vote in elections in any 
State in the Union, Spanish being the language of Puerto Rico. 

But I think we have a particular and specific responsibility to them. 

As far as other individuals are concerned, who come here from 
foreign lands, who attend schools and learn English—at the time 
Spanish happens to be the native language of Puerto Rico and I think 
that this has made it particularly difficult for them to participate in 
elections particularly in the State of New York. 

Mr. Creecr. Yes, but, of course, this bill, as you have said earlier, 
would apply across the board to all the States, would it not, sir? 

Attorney General Kennepy. Dealing with Puerto Ricans. 

Mr. Creecn. Well, actually, it deals with the Spanish language re- 
quirement if an individual has completed 6 years of school—— 

Attorney General Kennepy. In Puerto Rico. 

Mr. Creecn. Yes. Now, sir, the Supreme Court has held in its 
decisions in Hurd v. Hodge and Bolling v. Sharp, that equal protection 
is implicit in the due process of the fifth amendment. 2 
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Accordingly, is it your view that if Congress enacted this bill, it 
would not be violati tls fifth amendment? 

Attorney General Kennepy. That is correct. 

Mr. Creeou. For the reasons that you have just stated ? 

Attorney General Kennepy. That is correct. 

Mr. Creecu. Well, sir, if this bill should be enacted, would it be 
ape ey that the States should print the ballots in both English and 

anis 

AN ore? General Kennepy. I do not think it would be necessary. 

Mr. Creecn. Sir, on page 5 of your statement you said that the bill 
is concerned solely with a fair, nondiscriminatory manner of measur- 
ing qualifications of Federal voters under the State law. 

Attorney GENERAL Kennepy. That is correct. 

Mr. Creecu. Now, sir, where in the Constitution is the Congress 
given the power to measure the qualifications of the voters? 

Attorney General Kennepy. I think it is quite clear from the Con- 
stitution that it states, as I have said to the chairman and in which, I 
think he agreed, that the States are the one who set qualfiications. 

Under the Constitution, under article I, section 4, and article I, 
section 8, under the 14th and 15th amendments, we have certain re- 
sponsibilities to insure that an individual is not discriminated against 
in his efforts to register and vote in elections. 

Congress—it is incumbent upon Congress to pass the necessary legis- 
lation to insure that an individual is not discriminated against. 

Individuals are Leing discriminated against by procedures that I 
have outlined today in my statement and otherwise and, therefore, 
it is incumbent upon Congress to pass legislation to deal with this 
problem. | : | 


Mr. Creecnu. Thai:!: you. 
Senator Ervin. Mr. Attorney General, we want to thank you and 


Mr. Marshall for making your appearance before the subcommittee 
today and giving us the benefit of your views on this legislation. 
Attorney General Kennepy. And I want to thank you, Mr. Chair- 
man, and thank you for your courtesy and for the courtesy of the 
_ members of the committee. an oe | 
-. _ Senator Ervin. I think that all qualified voters of all races should 
be pa to register and vote frequently, = = 
n the South, matters of discrimination do a twofold injustice to 
’ the person wronged and does also an injustice to those Members of. 
_ the Senate and the House who entertain my views, because it compels 
us to do a lot of thinking, as we see it—— — j 
Attorney General Kennepy. Yes. 
Senator Ervin (continuing). To save the Constitution for all 
Americans of all generations. 
Attorney General Kennepy. That is right. Thank you, Senator. 
_ (The brief filed by the Attorney General follows:) 


CONSTITUTIONALITY OF S. 2750 


_ The facts calling for the exercise of ‘congressional power under S. 2750 are 
set forth in the statements of the Attorney General ; in the findings and unanimous 
recommendations of the Civil Rights Commission; and in other statements 
and materials. This memorandum discusses the constitutional bases for. that 
exercise of power in the context of ‘thoge facts. aioe ae aaa el ani 
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Under the bill the States would be prohibited from denying the right to vote 
for Federal officials on account of performance in any educational-type exami- 
nation (whether for literacy or otherwise) to any person who is otherwise 
qualified by law, has not been adjudged incompetent, and has completed the 
sixth primary grade of any public school or accredited private school in any 
State or territory, the District of Columbia, or the Commonwealth of Puerto 
Rico. 

Because separate legal problems are involved, this memorandum deals sepa- 
rately with (1) congressional authority to prohibit denials of the right to vote 
to citizens who have completed the sixth grade in a school in a State or terri- 
tory or the District of Columbia, and (2) its authority to prohibit denials to 
citizens who have completed the sixth grade in a school in Pureto Rico. Part 
I is concerned with the general application of the bill; part Ii discusses it 
as applied to citizens who have completed six grades in a Puero Rican school. 


THs BIL, aS It APPLIES TO CITIZENS WHO Have CoMPLeTep Srx GRaDEs IN A 
ScoHOOL IN A STATE OB TERRITORY OR THE DistRicr or CoLUMBIA 


The Civil Rights Commission has unanimously found that literscy and 
interpretation tests have been widely employed to disenfranchise Negroes. It 
has reported that (Report of the United States Commission on Civil Rights 
on Voting, 1961, p. 137): 

“A common technique of discrimination against would-be voters on racial 
grounds involves the discriminatory application of legal qualifications for voters. 
Among the qualifications used in this fashion are requirements that the voter 
be able to read and write, that he be able to give a satisfactory interpretation of 
the Constitution, that he be able to calculate his age to the day, and that he 


be of ‘good character.’ ” 
To remedy this situation the Commission unanimously recommended (re- 


port, at 141): 

“That Congress enact legislation providing that in all elections in which, 
under State law, a ‘literacy’ test, an ‘understanding’ or ‘interpretation’ test, 
or an ‘educational test is administered to determine the qualifications of 
electors, it shall be sufficient for qualification that the elector have completed 


at least six grades of formal education.” 
As it applies to elections for Federal officials, this unanimous recommendation 


of the Commission is embodied in S. 2750. 

Although no language in the Constitution expressly confers such authority, the 
courts have held that the States have the power to prescribe reasonable qualifi- 
cations for voting in State and Federal elections. Lasstter v. Northampton 

"ection Board (860 U.S. 45, 60 (1960)); Breedlove v. Suttles (802 U.S. 277 
(1987) ); Pope v. Williams (198 U.S. 621, 683 (1904)). But no court has held 
that, acting pursuant to its delegated powers, Congress cannot restrict the 
States with respect to the qualifications they impose or the manner of testing 
those qualifications. There are at least four constitutional sources of such 
congressional power: Section 2 of the 15th amendment; section 5 of the 14th 
amendment; article I, section 4; and the implied power of Congress to protect 
the purity of federal elections. The article I, section 4 power in terms extends 
only to congressional elections; the implied power of Congress extends to all 
Federal elections; and the 14th and 15th amendments are adequate to reach 
both State and Federal elections. 8S. 2750 extends only to Federal elections, and 
it is therefore not necessary to discuss congressional power to deal with State 


elections as such. 
A. THE 15TH AMENDMENT - 


The 15th amendment prohibits the racially discriminatory administration of 
State voting laws, even if such laws are valid on their face. United States v. 
Raines (862 U.S. 17 (1960)) ; United States v. Thomas (180 F. Supp. 10 (E.D. 
La., 1960) ), ajfirmed (362 U.S. 58 (1960) ) ; see Davis v. Schnell (81 F. Supp. 872 
(8.D. Ala., 1949) ), affirmed (336 U.S, 988). It also prohibits “contrivances by a 
State to thwart equality in the enjoyment of the right to vote by citizens of the 
United States regardless of race or color * * *”; it “nullifies sophisticated as 
well as simple-minded modes of discrimination”; it forbids “onerous procedural 
requirements which effectively handicap exercise of the franchise by the colored 
race although the abstract right to vote may remain unrestricted as to race” 

(Lane v. Wilson, 307 U.S. 268, 275 (1989) ; see also Myers v. Anderson, 238 U.S. 
- $68 (1915) ; Guinn v. United States, 288 U.S. 847 (1915) ) ; and it vitiates meas- | 
ures which have the “inevitable effect” of disenfranchising Negroes. .Gomitlion 
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v. Lightfoot (864 U.S. 389, 842 (1960)). Where there is a purpose or effect of 
discrimination, the amendment forbids qualification laws which vest broad dis- 
cretion in State voting officials, including laws which permit State ofticlals to 
determine whether an applicant can understand or explain constitutional or other 
provisions. Davis v. Schnell, supra. 

Under section 2 of the 15th amendment Congress is vested with the power to 
enact “appropriate legislation” to enforce the amendment. This power is to be 
interpreted broadly, and includes the enactment of measures reasonably adupted 
to counteract discriminatory devices. See e.g., United States v. Raines (362 
U.S. 17, 25 (1900) ) ; Hannah v. Larche (863 U.S. 420, 452 (1960) ). 

The measure of congressional power to enforce prohibitory constitutional 
amendments is illustrated by Jumes Everard Breweries v. Day, 265 U.S. 515 
(1924). There, the Supreme Court held that, although the 18th amendment In 
terms prohibited only the manufacture and sale of intoxicating Hquors for 
beverage purposes, Congress could, under the “appropriate legislation” clause 
of that amendment, bar the prescription of intoxicating Hiquor for medicinal 
purposes, for the sole reason that prohibiting traffic In the Intter was reasonably 
saatted to enforcing the terms of the amendment. The Court said (205 U.S. at 

ae 

“The opportunity to manufacture, sell, and prescribe intoxicating malt Hquors 
for ‘medicinal purposes,’ opens many doors to clandestine traffic in them as 
beverages under the guise of medicines; facilitates many frauds, subterfuges, 
and artificees; aids evasion; and thereby and to that extent hampers and ob- 
structs the enforcement of the 18th amendment.” 

See also Ruppert v. Caffey, 251 U.S. 264 (1920); United States v. Darby, 312 
U.S. 100, 121 (1941); MeCulloch v. Maryland, 4 Wheat. 316 (1819) ; Westfall v. 
United States, 274 U.S, 256, 258-250 (1927). 

This means that Congress, acting under its power to enforce provisions such 
as those of the 18th or the 15th amendment by “appropriate legislation,” Is not 
limited to outlawing practices which are forbidden by the terms of the provisions 
themselves. It may also do whatever is reasonably necessary to remove ob- 
structions to fulfillment of the purposes of the provisions. Congress may re- 
strict the employment of literacy or other qualifying tests, even though on their 
face they do not violate the amendment, if it deems this necessary effectively to 
eliminate their use in a manner forbidden by the nmendment. 

The tindings of the Commission on Civil Rights, and those contained in section 
1 of S, 2750, make clear that the adoption of objective standards is necessary in 
order to enforce in an effective way the prohibitions of the 15th amendment. By 
substituting an objective standard for vague and subjective tests, the bill would 
strike both at tests which on their face vest excessive and uncontrolled discretion 
in State registrars and at tests (or other requirements, such as the completion 
of forms which are treated as tests) which have been administered in a discrim- 


inatory manner. 


B. THE 14TH AMENDMENT 


(1) The equal protection clause ee 

The actions of voting registrars in- applying Hteracy and other qualification 
tests so as to disenfranchise Negroes, while applying the same tests to whites in 
a different manner, constitute a denial of the equal protection of the laws guar- 
anteed by the 14th amendment. See, e.g. Davis v. Schnell, supra. See nlso 
Cooper. vy. Aaron, 358 U.S. 1 (1958); Yick Wo v. Hopkins, 118 U.S. 356 (1888) ; 
Rice v. Elmore, 105 F. 2d 387, 392 (C. A. 4, 1947). These actions are a proper 
subject of congressional power under section 5 of the amendment, which grants 
Congress authority to enforce the provisions of the amendment by “appropriate 
legislation.” Virginia v. Rives, 100 U.S. 818 (1879); Be parte Virginia, 100 
U.S. 389 (1870); Strauder v. West Virginia, 100 U.S. 808 (1879). The scope 
of congressional powers under section 5 has been broadly defined by the Supreme 
Court. Thus, in Be parte Virginia, the Court said (100 U.S. at 345-346) : 

“Whatever legislation is appropriate, that is, adapted to carry out the objects 
the amendments have in view, whatever tends to enforce submission to the 
prohibitions they contain, and to secure to all persons the enjoyment of perfect 
equality of civil rights and the equal protection of the laws, against State denial 
or invasion, if not prohibited, is brought within the domain of congressional 
power.” - , | 
The power vested in Congress by section 5 of the 14th amendment is like its 
power under the enforcement clause of the 18th amendment, which was sus- 
tained in James Everard Breweries v. Day, 265 U.S, 645 (1924), discussed above. 


, 
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It ig sufficient to support restrictions upon qualification tests which may be valid 
on their face if Congress finds such action appropriate or necessary effectively 


to eliminate the discriminatory application of the tests. 


(2) The privileges and immunities clause 

In Twining v. New Jeracy, 211 U.S. 78, 97 (1908), the Supreme Court snid 
that “* * © among the rights and privileges of national citizenship recognized 
by this Court are * * * the right to vote for national officers, Hz parte Yar- 
brough, 110 U.S. 651 * * *." See also United States v. Thomas, 180 F. Supp. 10 
(E.D. La. 1960), aflirmed 362 U.S. 58 (1900). The power of Congress to enforce 
the provisions of the 14th amendment extends to all its provisions, It is as 
applicable to the privileges and immunities clause as it is to the equal protection 
clause. Since the bill is limited to Federal elections, the privileges and im- 
munities clause independently supports remedial legislation such as S. 2750 tu 


secure the right to vote. 


(3) The due process clause 

Arbitrary State tests to determine qualifications of voters in national elec- 
tions are Invalid under the due process clause (Davis v. Schnell, 81 F. Supp. 
872 (S.D. Ala. 10), affirmed 386 U.S, 088 (1949)). As a privilege and im- 
munity of national citizenship (Tiwining v. New Jersey, supra) and as a right 
implicit in and guaranteed by the Constitution (United Statcs v. Classic, 318 U8, 
oy), 315 (1041) and cases cited), the right of qualified voters to vote for Federal 
officers cannot be denied without violating “fundamental principles of Iberty 


and justice which lie at the base of all of our civil and political institutions * * *” 


(Herbert v. Louisiana, 272 U.S. 312, 816 (1926)). The right to vote for such 


oflicers is therefore an aspect of “liberty” protected by the due process clause 
of the 14th amendment from arbitrary and unreasonable infringement by the 
States. By virtue of its power under sect vn 5 of the 14th amendment, Congress 
may proscribe State qualification tests which are arbitrary and which for that 
renson violate the amendment. 

Beyond that, however, Congress shares with the judiciary the power to enforce 
the 14th amendment (Ee parte Virginia, 100 U.S, 339, 345 (1879)). Upon ap- 
propriate findings, it may declare that certain State restrictions upon the exercise 
of the franchise (Le, the requirement that an applicant with a sixth grade 
eduention must take a literacy, understanding, or interpretation test) are arbl- 
trary innature. This is essentially what S. 2750 would do, 

The starting basis for the declaration by Congress would be the finding that it 
is rensonable to believe that persons who have achieved a sixth grade educa- 
tional level are sufficiently Hterate to understand the nature and operation of 
our Government. Congress can note the generally accepted high standards of 
education which prevail throughout the United States. Since virtually no one 
can reasonably be expected to fail a literacy or similar test—fairly adiminis- 
tered—if he has completed six grades, Congress {s beyond question justified on 
the evidence available to it in finding that the exclusion of Negroes from the 
voting rolls is the real purpose of the testing in those places where persons of 
sixth grade or higher educational achievement are rejected. It can find that the 
tests are required on arbitrary grounds having no relation to literacy, Such a 
finding, based in part on the Civil Rights Commission's report, would be entitled 
to great weight in the courts. See Communist Party vy. Subversive Activities 
Controt Board, 807 U.S. 1, 94-05 (1961). There the Court said: 

_ “It is not for the courts to reexamine the validity of these legislative findings 

[about the dangers to the United States of the “worldwide Communist con- 
gpiracy”] and reject them * * *, They are the products of extensive investiga- 
tion in committees o7 Congress over more than a decade and a half * * *. We 
certainly cannot dismiss them as unfounded or irrational imaginings * * *.” 

On the basis of its findings Congress may declare that State performance 
test requirements are arbitrary and, notwithstanding decisions such as Lassiter 
v. Northampton Blection Board, supra, and Camacho vy. Rogers, 199 F. Supp. 
155 (S.D.N.Y, 1961), it may restrict their application. It is pertinent to note 
that findings of this sort were not before the courts in the Lassiter and Camacho 
cases. The arbitrary use of literacy tests on a wide scale is a matter peculiarly 
within the province of the National Legislature to investigate—either directly 
or through a congressional created arm such as the Civil Rights Commission, or 
in both ways. And where Congress, upon the basis of such an investigation 
makes a declaration of arbitrariness, that declaration is entitled to very great 
weight in the courts. See Goodnow, “Congressional Regulation of State Taxa- 
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tion,” 28 Pol. Sci. Q. 408, 420-481 (1918) ; cf. NLRB v. Hearst Publications, Inc, 
322 U.8. 11 (1044). 

Congress has, in fact, ie an exercised similar power in order to prevent 
discriminatory State action by defining the “equal protection of the laws” to 
which a person ‘s entitled under the 14th amendment to include the right to 
make and enforce contracts, to sue, and to give evidence (42 U.S.0. 1981), and 
the right to inherit, purchase, lease, sell, hold, and convey property (42 U.S.C, 
1982), and by defining, under the enforcement clause of the 138th amendment, 
“involuntary servitude” to include “the voluntary or involuntary service or 
labor of any persons as peons, in liquidation of any debt or obligation * * *” 
(42 U.S.C. 1904). 

There is little doubt that the courts would be bound by a congressional 
declaration that literacy and similar tests required of persons who have con- 
pleted the sixth grade are arbitrary and unreasonable within the meaning of 
the due process clause of the 14th amendment. 


C. ARTICLE I, SECTION 4 
(1) Historical evidence 

Article I, section 4, of the Constitution provides that— 

“The Times, Places and Manner of holding Dlections for Senators and Repre- 
sentatives, shall be prescribed in each State by the Legislature thereof; but the 
Congress may at any time by Law make or alter such Regulations, except as to 
the Places of chusing Senators.” [Emphasis added.] 

With minor revision, this was substantially the provision as it was sub- 
mitted by the Committee of Detail of the Constitutional Convention on August 9, 
1787. As submitted by the committee, the provision read as follows (Prescott, 
“Drafting the Federal Constitution,” p. 488 (1941) ) : 

“The times and places and manner of holding the elections of the Members 
of each House shall be prescribed by the legislature of each State; but their 
provisions concerning them may, at any time, be altered by the legislature of the 
United States.” 

A motion was made by Pinckney and Rutledge to strike out the words “but 
their provisions concerning them may, at any time, be altered by the legislature 
of the United States.” It was urged that the States could and must be relied 
on in such cases (id., at 489). James Madison answered this contention as 
follows (ibid): 

“The necessity of a general government supposes that the State legislatures 
will sometimes fail or refuse to consult the common interest at the expense of 
their local convenience or prejudices. The policy of referring the appointment 
of the House of Representatives to the people and not to the legislatures of the 
States supposes that the result will be somewhat influenced by the mode. This 
view of the question seems to decide that the legislatures of the States ought 
not to have the uncontrolled right of regulating the times, places, and manner of 
holding elections. These were words of great latitude. It was impossible to 
foresee all the abuses that might be made of the discretionary power.” 

His arguments were persuasive and, after relatively brief discussion, the 
motion to strike was defeated (id., at 490). Po Sat 

__ Madison’s statement affords impressive support for the view that the author- 
_ ity conferred upon Congress by article I, section 4, should be construed broadly 
so as to permit Congress to counteract State election laws which leave the elec- 
tion of national officers wholly at the mercy of local prejudices. His words 
suggest, moreover, that the congressional power was intended to reach the 
substance, not merely the form, of such an election. That this indeed was the 
intent is confirmed by the discussion of article I, section IV, in the Federalist 
ne 59 (the Federalist (ed. J. B. Cooke, 1961), pp. 898-399), written by Han- 
ton: | 
“It will not be alleged that an election law could have been framed and in- 
serted in the Constitution which would have been always applicable to every . 
probable change in the situation of the country; and it will, therefore, not be 
denied that a discretionary power over elections ought to exist somewhere. 
It will, I presume, be as readily conceded that there are only three ways in 
which this power could have been reasonably modified and disposed: That it 
must either have been lodged wholly in the National Legislature, or wholly in 
the State legislatures, or primarily in the latter and ultimately in the former. 
The last mode has, with reason, been preferred by the Convention. They have 
permitted the regulation of elections for the Federal Government, in the first 
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instance, to the local administration ; which, in ordinary cases, and when no imn- 
proper views prevail, may be both more convenient and more satisfactory ; but 
they have reserved to the national authority a right to interpose, whenever 
ony circumstances might render that interposition necessary to its 
safety. 

“Nothing can be more evident than that an exclusive power of regulating 
elections for the National Government, in the hands of the State legislatures, 
would leave the existence of the Union entirely at their mercy.” 

Hamilton also stressed that “it is more consonant to the rules of a just 
theory to entrust the Union with the care of its own existence, than to transfer 
that care to any other hands. * * *” Id. at 399. 

Similarly, when a motion to strike the portion of article I, section 4 vesting 
authority in the Congress to regulate elections of national officers was made, 
Madison said (5 Elliot's “Debates on the Federal Constitution 402”) : 

“* * * What danger could there be in giving a controlling power to the Na- 
tional Legislature? Of whom was it to consist? First, of a Senate to be chosen 
by the State legislatures. If the latter, therefore, could be trusted, their repre- 
sentatives could not be dangerous. Secondly, of representatives elected by the 
same people who elect the State legislatures. Surely, then, if confidence is due 
to the latter, it must be due to the former. It seems as improper in principle, 
though it might be less inconvenient in practice, to give to the State legislatures 
this great authority over the election of the representatives of the people in 
the general legislature, as it would be to give to the latter a like power over 
the election of their representatives in the State legislatures.” 

Madison's views were concurred by King who said (ibid.) : 

“If this power be not given to the National Legislature, their right of judging 
of the returns of their members may be frustrated. * * *” 

It is true that in the Federalist, No. 60, in discussing whether the congres- 
sional power under article I, section 4 could be used to favor the wealthy 
ooh the well born, it.nilton said (the Federalist (Ed. J. E. Cooke, 1961) 408, 
“* © * The truth is that there is no method of securing to the rich the 
preference apprehended, but by prescribing qualifications of property either for 
those who may elect, or be elected. But this forms no part of the power to 
be conferred upon the National Government. Its authority would be expressly 
restricted to the regulation of the times, the places, and the manner of elections. 
The qualifications of the persons who may choose or be chosen, as has been 
remarked upon another occasion, are defined and fixed in the Constitution ; 
and are unalterable by the Legislature.” 

Hamilton’s view that the congressional power was not so broad as te permit 
Congress to alter the qualifications of voters (it may be noted parenthetically 
that Hamilton was discussing the issue of whether Congress could impose more 
stringent requirements for voting) reflects a measure of disagreement as to 
the ultimate scope of article I, section 4. Others took the view that such power 
was conferred by article I, section 4. The question was touched upon in the 
Massachusetts ratifying convention. Hon. Mr. White said (2 Elliot's “Debates 
on the Federal Constitution,” 28) : 

“If we give up this section * * * there is nothing left. Suppose the Con- 
gress should say that none should be electors but those worth 50 or a 100 
[pounds] sterling; cannot they do it? Yes, said he, they can * * *.” 

So too, Dr. Taylor mentioned the possibility that the two branches of Con- 
gress could agree to play into each other’s hands, and “by making the qualifi- 
cations of electors 100 [pounds] by their power of regulating elections fix the 
matters of elections so as to keep themselves in.” (Id. at 49-50). Compare 
the statement of Rufus King (Id. at 51). Similarly, speaking of article I, 
fy 4 in the Virginia convention, Patrick Henry said (2 Elliot’s “Debates,” 
“According to the mode prescribed, Congress may tell you that they have 
a right to make the vote of 1 gentleman go as far as the votes of 100 poor 


men.” 
He continued (ibid) : 
‘The power over the manner admits of the most dangerous latitude. They 


may modify it as they please, They may regulate the number of votes by the 
quantity of property without involving any repugnancy to the Constitution.” | 

As this memorandum emphasizes in detail elsewhere, S. 2750 does not 
prescribe or alter State imposed qualifications for voting, but simply establishes 
an objective method of ascertaining whether an applicant possesses the State- | 
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imposed qualification, f.e. ability to inform oneself of election issues. The 
critical question, then, is not whether the Founding Fathers intended to permit 
Congress to alter qualifications—an issue upon which history provides incon- 
clusive answers—but whether they intended to permit the States, without 
redress by Congress, to abuse their powers over Federal electoral processes 
by enacting procedures fcr determining the existence of particular qualifications 
which are of such a nature as to permit local prejudice to disfranchise qualified 
citizens. Unquestionably the Founding Fathers did not intend to confer such 
vast and unchecked power on the State legislatures, 

The power given Congress by article I, section 4 was intended to provide 
the means to remedy abuses by the States in their regulations concerning 
congressional elections. 

In the Virginia ratifying convention, for example, Monroe wanted to know “why 
Congress had the ultimate control over the time. place, and manner, of elections 
of Representatives * * *.” Madison gave article I, section 4 this construction 
(3 Eliiot’s “Debates on the Federal Constitution,” 867) : 

“Should the people of any State by any means be deprived of the right of 
suffrage. it was Judged proper that it should be remedied by the General Gov- 
ernment. It was found necessary to leave the regulation of these, in the first 
place, to the State governments, as being best acquainted with the situation 
of the people, subject to the control of the General Government, in order to 
anes it to produce uniformity, and prevent its own dissolution.” [Emphasis 
a : 

In the Massachusetts convention, Parsons feared that without the power vested 
in Congress under section 4, “the people can have no remedy” against unequal 
and partial division of the States into districts for the election of representatives, 
and that if the manner were left to State legislatures free from control by 
Congress, “they might even disqualify one third of the electors.” (Id. at 27.) 
The various views in the Massachusetts convention were summarized by the 
reporters as follows (Id. at 35) : 

“Several other gentlemen went largely into the debate on the fourth section, 
which those in favor of it demonstrated to be necessary; first, as it may be 
used to correct a negligence in elections; secondly, as it will prevent the dissolu- 
tion of the Government by designing and refractory States; thirdly, as it will 
operate as a check in favor of the people against any designs of the Federal 
Senate and their constituents, the State legislatures, to deprive the people of 
their rights of election; and fourthly, as it provides a remedy for the evil, should 
any State, by invasion or other cause, not haye it in its power to appoint a 
aad where the citizens thereof may meet to choose their Federal Representa- 
tives,” 

In the debates in the New York convention, Jones opposed article I, section 4 
upon the ground that it might be construed to deprive the States of an essential 
right which the Constitution intended to reserve to them. Morris replied (2 
Eliiott’s “Debates on the Federal Constitution,” $26) : 

“* * * that so far as the people, distinct from their legislatures, were con- 
cerned in the operation of the Constitution, it was absolutely necessary that the 
existence of the General Government should not depend for a moment on the 
will of the State legislatures. The power of perpetuating the Government ought 
to belong to their Federal Representatives; otherwise, the rights of the people 
would be essentially abridged.” io a 

In the debates in the North Carolina convention, Spencer objected to article I, 
section 4, on the ground that it gave Congress unlimited power over the election 
of Representatives and “seemed to throw the whole power df election into the 
hands of Congress” (Id., vol. 4, p. 52). Iredell defended sec:ion 4 upon various 
grounds, saying at one point (Id. at 54): | 

“* * © It might also he useful for this reason: lest a few powerful States 
should combine, and make regulations concerning elections which might deprive 
many of the electors of a fair exercise of their rights, and thus injure the 
community, and occasion great dissatisfaction. * * *” 

In the debates in the Pennsylvania convention, Wilson said (Id., vol. 2, p. 482): 

“It is repeated again and again by the honorable gentleman, ‘that the power 
over elections which is given to the General Government in this system is a 
dangerous power. * * * The times, places, and manner of holding elections 
for Representatives may be altered by Congress.’ This power, sir, has been 
shown to be necessary, not only on some particular occasions, but even to the 
very existence of the Federal Government. I have heard some very improbable 
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suspicions, indeed, suggested with regard to the manner in which it will be 
exercised, Let us suppose it may be improperly exercised, is it not more likely 
ao to be by the particular States than by the Government of the United States? 
Because the General Government will be more studious of the good of the 
whole than a particular State will be; and, therefore, when the power of regulat- 
ing the time, place, or manner of holding elections is exercised by the Congress, 
it will be to correct the improper regulations of a particular State.” 

And in the debates in the South Carolina convention, Pinckney said (Id. 


at 303) : 
“It is absolutely necessary that Congress should have this superintending 
power, lest by the intrigues of a ruling faction in a State the Members of the 
lly represent the people of the State, 


House of Representatives should not rea 
and lest the same faction, through partial State views, should altogether refuse 


to send Representatives of the people to the General Government.” 

In the light of these debates at the National and State conventions, it is fairly 
clear that sections 2 and 4 of article I, read together, are concerned with realities 
of the situation, not with mere form. These del.ates show that the Founding 
Fathers intended to secure not the shadow but the substance of the right of the 
people to choose Federal officers, and that they did not want to leave unprotected 
at the outset the very machinery by which the constitutional right to choose 
Federal officers could subsequently be exercised. Of what practical use would 
this important constitutional right be if a citizen could be barred at the threshold 
by subtle and sophisticated manipulation in order to disqualify him ? 

Little in the history of the Constitution prior to its adoption lends support to 
such an artificial, harsh, and undemocratic result. The most serious disagree- 
ment in the Constitutional Convention hinged over whether the people or the 
State legislatures should elect the Members of the House of Representatives. 
The conflict was resolved by specifically providing in article I, section 2, that 
Members of the House shall be ‘chosen by the people.” The power of selection 
was not given to the State legislatures because of the fear that they might devise 
types of elections which would defeat the end of representative government ; 


ie., election by the people. Thus, when on June 21, 1787, General Pinckney 
moved “that the first branch [the House of Representatives], instead of being 
elected by the people, should be elected in such manner as the legislatnre of each 
State should direct” (Prescott, “Drafting the Federal Constitution” (1941). 


208 et seq.), his resolution was vigorously attacked, and ultimately defeated. 


According 'to Mr. Madison’s notes (Id. at 208-209) : 
ed manifestly to transfer the elec- 


“Hamilton considered the motion as intend 
legislatures, which would essentially vitiate 


tion from the people to the State 
the plan. It would increase the State influence which could not be too watch- 


fully guarded against. 
“Wilson considered the election of the first branch by the people, not only as 
the cornerstone, but as the foundation of the fabric. * *« * The difference was 
respect, that the legislatures are actuated 


particularly worthy of notice in this 
not merely by the sentiment of the people, ‘but have an official sentiment opposed 
to that of the General Government, and perhaps to that of the people themselves. 

“King enlarged on the same distinction. He supposed the legislatures would 
constantiy choose men subservient to their own views, as contrasted to the gen- 
eral interest, and that they might even devise modes of eleotion thet rcould be 
aubveraive of the end im view. He remarked several instances in which the 
views of a State might be at variance with those of the General Govern- 
ment * * *.” [Emphasis added.] _ . 

If the authority to determine the method of electing Representatives to Con- 
gress was denied to the State legislatures because of the fear that they 
‘might * * * devise modes of election that would he subversive of ‘the end in 
view.” ithe framers could hardly have contemplated that Congress should sit 
powerless while States subvert “the end in view” by devices susceptible of abuse 
Aud actually used to disfranchise qualified citizens. Such a construction of the 
Constitution would be wholly inconsistent with its spirit. | 

It is significant, moreover, that in seven State conventions on the ratification 
of -the Constitution, resolutions were adopted which embodied objections to 
article I, section 4, and proposed that it should not ‘be invoked except where the 
legislatures of the States refused or neglected ‘to perform their duties as required 
by ‘the Constitution. Documents, “Formation of the Union of the American 
States (1927): 1018-1019 (Massachusetts) ; 1023 (South Carolina) ; 1025 (New 
Hampshire); 1088 (Virginia); 1039-1040 (New York); 1056-1057 (Rhode 
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Island); 1050 (North Carolina). Despite these objections and proposed 
changes in language, article I, section 4, was not revised when the Constitution 
was ratified, and, although the First Congress recommended 12 amendments to 
the Constitution, none of these related to article I, section 4. Indeed, the First 
Congress specifically considered and rejected an amendment which would have 
restricted the congressional power over elections. I “The Debates and Pro- 
ceedings in the Congress of ‘the United States,” 797-800 (1884). 

The attempted changes {In article I, section 4, demonstrate common recogni- 
tion that under article I, section 4, the power of Congress was sweeping, and 
reinforce the conclusion that the Founding Fathers intended the power of Con- 
gress under article I, section 4, to apply not merely to the mechanical aspects 
of elections for national officers, but also to the substance of such elections. 


2. Judicial construction 
The courts have also recognized that article I, section 4 is concerned with 
substance as well as with form. As the court said in United States v. Munford, 


~ 16 Fed. 223, 228 (C.C.H.D. Va., 18838) : 

“There is little regarding an election that is not included in the terms, time, 
place, and manner of holding it.” 

In Smiley v. Holm, 285 U.S. 355, 366 (1982), the Supreme Court spoke of article 
I, section 4 in equally broad terms: 

“It cannot be doubted that these comprehensive words embrace authority to 
provide a complete code for congressional elections, not only as to times and 
places, but in relation to notices, registration, supervision of voting, protection 
of voters, prevention of fraud and corrupt practices, counting of votes, duties 
of inspectors and canvassers, and making and publication of election returns; 
in short, to enact the numerous requirements as to procedure and safeguards 
which ceperience shows are necessary in order to enforce the fundamental right 
involved.” [Emphasis added.] 

Acting under article I, section 4, Congress in the Enforcement Act of 1870 
- and associated measures, 16 Stat. 144 (1870); 16 Stat. 264 (1870); 17 Stat. 

347-349 (1872), provided measures (mostly later repealed) extensively regulat- 
ing the conduct of elections of Members of the House. False registration, 
bribery, voting without legal right, making false returns, interference with elec- 
tion officers, and the neglect by any such officer of any duty required of him by 
State or Federal law, were made Federal offenses. These laws also made pro- 
vision for the appointment by Federal judges of persons to attend at places 
of registration and at elections, with authority to challenge any person pro- 
posing to register or vote, to witness the counting of votes and to identify by 
their signatures the registration of voters and election tally sheets. See United 
| States v. Gradwell, 243 U.S. 476, 4838 (1917). This far-reaching legislation, 
- which “committed to Federal officers a very full participation in the process of 
_ the election of Congressmen, from the registration of voters to the final certify- 
. Ing of the results,” ibid., was held to be a constitutional exercise of the power 

conferred upon Congress by article I, section 4, with respect to the election of 
"its Members. Ea parte Stebold, 100 U.S. 871 (1880) ; Ex parte Clarke, 100 U.S. 
| 899 (1880) ; United States v. Gale, 109 U.S. 85 (1888). 
_. In £e parte Stedold, supra, the Court, in sustaining indictments of officers of 
election for stuffing ballot boxes, relied upon the power of Congress under 
article I, section 4. The Court said (100 U.S. at 888): 
« “It is the duty of the States to elect Representatives to Congress. The due 
- and fair election of these Representatives is of vital importance to the United 
~ States. The Government of the United States is no less concerned in the trans- 
action than the State government ix. It certainly is not bound to stand by 
_ a8 & passive spectator, when duties are violated. and outrageous frauds are 
- committed.. It is directly interested in the faithful performance, by the officers 
of election, of their respective duties. Those duties are owed as well to the 
_ United States as to the State.” 
| S. 2750 would constitute a permissible regulation of the “manner” of holding 
elections for Federal officials in two respects. First, it would alter the method 
of testing whether a prospective voter possesses the particular educational or 
similar qualification set by the State. Instead, it would substitute an objec- 
_ tive and easily ascertainable requirement—completion of six grades of formal 
_ education. Second, it would eliminate the racially discriminatory fashion in 
which existing tests have been administered. In these ways Congress would 
insure that “the manner” of holding elections for its Members is not improper. 


om 
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Improper conduct of election officials, as Hz parte Siebold states, is an end 
within the reach of Congress under article I, section 4. As Chief Justice Marshall 
wrote in McCulloch v. Maryland, 821 U.S. 816, 421 (1820): 

“Let the end be legitimate, let it be within the scope of the Constitution, and 
all means which are appropriate, which are plainly adapted to that end, which 
are not prohibited, but consist with the letter and spirit of the Constitution, are 
constitutional.” 

Although the validity of 8. 2750 does not depend upon it, the Supreme Court 
has recognized that even the qualifications which the States may set for voting 
in elections for Members of Congress are subject to restrictions which Congress 
may impose under its article I, section 4 power. This was suggested as early 
as 1875, when, in holding that denial of suffrage to women did not contravene 
the privileges and immunities clause of the 14th amendment, the Court said 
(Minor v. Happersett, 21 Wall. 162 (1975) ) : 

“It ig not necessary to inquire whether this power of supervision [over con- 
gressional elections] thus given to Congress is sufficient to authorize any inter- 
ference with the State laws prescribing the qualifications of voters, for no such 
interference has ever been attempted. The power of the State in this particular 
is certainly supreme until Congress acts. [Emphasis added.] 

In 1941, the Supreme Court went further to declare that under article I, sec- 
tion 4, as supplemented by article I, section 8, clause 18 (the “necessary and 
proper” clause) Congress may limit the States in the imposition of qualifications 
themselves. In United States v. Classic, 318 U.S. 209, 315 (1941), the Court, 
speaking through Justice Stone, declared : 

“While, in a loose sense, the right to vote for Representatives in Congress is 
sometimes spoken of as a right derived from the States, see Minor v. Happersett, 
21 Wall. 162, 170; United States v. Reese, 92 U.S. 214, 217-218: McPherson Vv. 
Blacker, 146 U.S. 1, 38-39; Breedlove v. Suttles, 302 U.S. 277, 288, this statement 
is true only in the sense that the States are authorized by the Constitution, to 
legislate on the subject as provided by section 2 of article I, to the extent that 
Congress has not restricted State action by the exercise of its powers to regulate 
elections under section 4 and its more general power under article I, section 8, 
clause 18 of the Constitution “to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers.” 

The above language of the Court in the Classic case was cited with approval 
in Lassister vy. Northampton Election Board, 860 U.S. 45 (1959). Although 
holding that a North Carolina literacy test did not violate the 14th and 17th 
amendments, the Supreme Court was careful to note that it was not suggesting 
that the Congress had no power to set limits on the imposition of qualifications. 
oHne the passage from the Classic case quoted above, the Court said (360 U.S. 
at 51): 

“So while the right of suffrage is established and guaranteed by the Consti- 
tution (Ez parte Yarbrough, 119 U.S. 651, 663-665; Smith v. Allwright, 321 U.S. 
649, 661-662) it is subject to the imposition of State standards which are not 
discriminatory and which do not contravene any :: striction that Congress, acting 
erases to a ee powers, has imposeu. See United States v. “Vlassio, 

The issue in the Lassiter case was the validity of State literacy tests. The 
Court in the quoted sentence was referring to literacy (as well as other quali- 
fications) in speaking of the State “standards” which Alig be invalid and in- 
effective where they conflict with restrictions imposed by Congress “acting pur- 
suant to its constitutional powers.” The only conetitutional power discussed on 
the page of the Classic opinion cited by the Court in Lassiter was the power of 
Congress under article I, section 4 and article I, section 8, clause 18. It is a nec- 
essary inference that the Court in Lassiter was reaffirming congressional power 
to restrict State standards or qualifications for voting for Federal officials. If 
the congressional power under article I extends this far, there can be no doubt | 
that it permits Congress to set limits upon the manner in which particular 


qualifications are determined. 
D, THE IMPLIED POWER OF CONGRESS TO PROTECT THE PURITY OF THE FEDERAL BALIOT 


It is settled that Congress possesses power which, though not specifically enu- 
merated in the Constitution, are implied because they are “necessary and proper” 
(art. I, sec. 8, clause 18) to carry out the powers expressly delegated by the 

Constitution to Congress. For example, the Federal criminal power {fs largely 
an implied power. United States v. Fow, 9 U.S. 670, 672 (1878) 3 United States 
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v. Hall, 98 U.S. 848, 357 (1879) ; United States v. Metzdorf, 252 Fed. 933, 935-936 
(D. Mont. 1918). See Ee parte Yarbrough, 110 U.S. 651, 658-659 (1884). So, 
too, are the powers to protect the Government from armed rebellion, Dennis v. 
United States, $41 U.S. 494, 501 (1951); Barenblatt v. United States, 360 U.S. 
109, 127-128 (1959) ; and to regulate lobbying for Federal legislation and finan- 
cial contributions to candidates for Federal office. United States v. Harriss, 
347 U.S. 612 (1954) ; Burroughs and Cannon vy. United States, 290 U.S. 534, 545 


(1034). 

As the Burroughs case illustrates, the implied powers of Congress extend to 
measures to insure the purity of the Federal ballot. The Burroughs decision 
sustained the validity of the Federal Corrupt Practices Act, which required 
political committees to keep detailed accounts of contributions and to file state- 
ments thereof with the Clerk of the House of Representatives. The term 
“nolitical committee” was defined as including any organization which accepted 
contributions for the purpose of influencing or attempting to influence the elec- 
tion of presidential or vice presidential electors in two or more States. The 
defendants, charged with criminal violation of this act, contended that the 
power of appointment of presidential electors and the manner of their appoint- 
ment are expressiy committed by article II, section 1 of the Constitution to the 
States, and that congressional authority was limited by that section to pre- 
scribing “the time of choosing the electors, and the day on which they shall give 
their votes * * *.” Rejecting this contention, the Court declared (2090 U.S. at 
545) : | 

“While presidential electors are not officers or agents of the Federal Govern- 
ment (Jn re Green, 184 U.S. 377, 379), they exercise Federal functions under, 
and discharge duties in virtue of authority conferred by, the Constitution of the 
United States. The President is vested with the executive power of the Nation. 
The importance of his election and the vital character of its relationship to and 
effect upon the welfare and safety of the whole people cannot be too strongly 
stated. To say that Congress is without power to pass appropriate legislation 
to safeguard such an election from the improper use of money to influence the 
result is to deny to the Nation in a vital particular the power of self-protection. 
Congress, undoubtedly, possesses that power, as it possesses every other power 
essential to preserve the departments and institutions of the General Government 
from impairment or destruction, rchether threatened by force or by corruption.” 
(Emphasis added. ] 

'. - In Burroughs the Court relied heavily upon the leading case of He parte Yar- 

-brough, 110 U.S. 651 (1884). The decision in that case established that the 
right of qualified voters to vote in congressional elections is derived from the 
Constitution of the United States and that in the exercise of its implied power 
to secure the integrity of such elections Congress may legislate to bar the 
intimidation of voters tn those elections. Addressing itself to the argument 

that “{bJecause there is no express power to provide for preventing violence 
‘ exercised on the voter as a means of controlling his vote, no such law can be 


enacted,” the Court said (110 U.S. at 658) : : 
'. “It {the argument] destroys at one blow, in construing the Constitution of the 
-- United States, the doctrine universally applied to all instruments of writing, 
» that what is implied is as much a part of the instrument ag what is expressed. 
- This principle, in its application to the Constitution of the United States, more 
‘than to almost any other writing, is a necessity, by reason of the inherent in- 

‘ability to put into words all derivative powers—a difficulty which the instrument 
_ {tself recognizes by conferring on Congress the authority to pass all laws neces- 

sary and proper to carry into execution the powers expressly granted and all 
other powers vested in the Government or any branch of it by the Constitution, 
_ article I, section 8, clause 18.” 

There is an obvious similarity between corruption of the Federal electoral 
process by the use of money and corruption of the same process by devices 
- gusceptible of being used and actually used to disenfranchise voters because of 

pace, If anything, the latter is more subject to congressional control for a 

number of reasons: (1) it is directed toward a special class; (2) it is incon- 
sistent with constitutional principles given express recognition in the 14th and 
. 15th amendments; and (3) it is perpetrated by the State, or by State officials 
_ sworn to uphold the Constitution, rather than by private persons. As the Court 
of Appeals for the Fifth Circuit said in United States v. Wood, 295 F. 2d 772 


40.4. 6, 1961): 
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“The foundation of our form of government is the consent of the governed. 
Whenever any person interferes with the right of any other person to vote or 
to vote as he may choose, he acts like a political termite to destroy a part of that 
foundation. * * * Eradication of political termites, or at least checking their 
activities, is necessary to prevent irreparable damage to our Government. 


E. THE RELATIONSHIP BETWEEN THE POWERS GRANTED TO CONGRESS AND OTHER 
POWERS RESERVED TO THE STATES 


It has been suggested that, whatever powers to correct voting abuses Con- 
gress might possess, the exercise of these powers by S. 2750 would clash with 
other constitutional provisions: Article I, section 2, and the 17th amendment 
(which provide that the qualifications for voting in congressional elections shall 
be the same as those requisite for voting in elections for the most numerous 
branch of the State legislature); and article II, section 1 (which deals with 
the method of appointment of presidential electors). These provisions, how- 
ever, are not inconsistent with the proposed legislation. Moreover, it is obvious 
that any exercise of State power based on these provisions cannot override the 
limitations imposed by the 14th and 15th amendments. 

1. 8. 2750 would not prescribe qualifications for voting in Federal elections 
and would not interfere with the imposition of qualifications by the States. It 
would leave the substantive State-imposed qualification (e.g., Hteracy) untouched 
and merely prescribe an objective method of ascertaining whether an applicant 
possesses that qualification. The power to establish the manner of ascertaining 
this derives from the express language of article I, section 4, of the Constitution, 
and as such forms no part of the “qualifications” for voting, as that term is used 
in article I, section 2 and in the 17th amendment. 

At the time of the adoption of the Constitution, the qualifications which the 
States required were the possession of such qualities or status as were thought 
to render probable a responsible exercise of the franchise. See Minor v. Happer- 
sett, 21 Wall, 162, 172-173 (1875) for a list of the qualifications then imposed 
by each State. There is no reason for believing that the means of proving the 
qualifications were regarded by the framers as an inseparable part of the 
qualifications themselves. 

In short, article I, section 2 and the 17th amendment permit the States to 
prescribe qualifications for elections to congressional office—they do not vest in 
them the power to override a congressional Judgment concerning the manner in 
which qualifications are to be tested. S. 2750 deals with the manner of testing 
qualifications—not with the qualifications themselves. Thus, it is clear that 
article I, section 2, and the 17th amendment do not conflict with the congressional 


eyercise of power embodied in the instant bill. 
2. Nor is there any conflict between the bill and article IT, section 1, which 


deals with the ah mene of presidential electors. 

Congress has the power to protect the presidential election process from any 
corrupt influence, and it has exercised this power on a number of occasions. 
See, e.g., 42 U.S.C. 1985(c) ; 42 U.S.C. 1971(b) ; 18 U.S.C. 610. The courts have 
sustained this exercise as applied to the regulation of campaign contributions 
in presidential elections (Burroughs ¢ Cannon v. Untted States, 200 U.S. 584 
(1934) and to the protection from initimidation of Negroes who seek to vote 
in such elections (compare Burroughs & Cannon, supra, at 545-046 with Ea 
parte Yarbrough, 110 U.S. 651 (1884)). Upon the same basis, Congress may 
also adopt measures effectively to control racial or other discrimination in 
the administration of literacy or similar performance tests where such dis- 
crimination corrupts elections for the Presidency of the United States. | 

8. The 14th and 15th amendments prohibit arbitrary State action, denial of 
equal protection, and racial discrimination in the voting process, irrespective 
of whether these practices occur in connection with qualifications for voting 
or with the manner in which qualifications are tested. It is no defense to an 
action alleging violation of the 14th or the 15th amendment that the activity 
involved is otherwise within the jurisdiction of the State. Cf. Gomillion v. Light- 
foot, 864 U.S. 889 (1960) (power of States to control their own municipalities 
overcome by the 15th amendment). Thus, appropriate congressional action 
under the amendments would be valid with respect to all elections, Federal and 
State, notwithstanding article I, section 4, article II, section 1, or the 10th 
amendment. And, as we have shown, supra, this proposed legislation constt- 


tutes an appropriate enforcement of the 14th and 15th amendments. we 
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Il. Tue Brit as Iv Arrects Citizens WHo Have Completed THE SIxtTH GRADE 
IN A ScHooL tn Puerto Rico 1n WHicH SpanisH Is THE LANGUAGE OF 


INSTRUCTION 


There are also several independent sources of congressional power to support 
the bill as it affects citizens of the United States who have completed six grades 
of education in Puerto Rico. 

In considering these powers it is important to understand the status of Puerto 
Ricans in relation to the United States and the development of that status. When 
Puerto Rico was acquired by the United States, Puerto Ricans lost the protec- 
tion of the Government of Spain. As stated in Balzac v. Porto Rico, 258 U.S. 
208, 308 (1922) “[t]hey bad a right to expect, in passing under the domination 
of the United States a status entitling them to the protection of their new sover- 
eign.” Under the Treaty of Paris between the United States and Spain of 1890 
(30 Stat. 1800), it was provided that “the civil rights and political status of 
the native inhabitants of [Puerto Rico] shall be determined by the Congress.” 
In the Jones Act of 1917 Congress conferred U.S, citizenship on Puerto Ricans. 
In giving to Puerto Ricans the status of citizens of the United States Congress 
was motivated “by the desire to put them as indiivduals on an exact equality 
with citizens from the American homeland, to secure them more certain protec- 
tion against the world, and to give them an opportunity, should they desire to 
move into the United States proper and there without naturalization to enjoy 
all political and other rights.” Balzac y. Porto Rico, supra, at 308. The Jones 
Act “enables them to move into the continental United States and becoming 
residents of any State there to enjoy every right of any other citizen of the 
United States, civil, social, and political.” Ibid. “A citizen of the Philippines 
must be naturalized before he can settle and vote in this country. * * * Not so 
the Puerto Rican under the Organic Act of 1917." Ibid. 

At the present time Puerto Rico occupies what is designated ag a “common: 
wealth” status. It has a special and unique relationship to the United States. 
See Public Law 600, 64 Stat. 819 (1950) : Constitution of Puerto Rico, 48 U.S.C. 
713(d); 66 Stat. 327 (1952); Magruder, The Commonwealth Status of Puerto 
Rico, 15 U, Pitt. L. Rev. 1 (1958). This relationship is in the nature of a “union 
[of Puerto Rico] with the United States of America,” Const. of P.R., Preamble, 
48 U.S.C. 731(d). The Puerto Rican constitution recognizes the “coexistence 
in Puerto Rico of the two great cultures of the American Hemisphere * * *,” 
Ybid. It further declares that “We consider as determining factors in our life 
our citizenship of the United States of America and our aspiration continually 
to enrich our democratic heritage in the individua] and collective enjoyment 
of its rights and privileges,” Congress approved the Puerto Rican constitution 
by a joint resolution of July 3, 1952, 66 Stat. 327 (1952). 

With this background in mind, there are a number of powers vested in Con- 
gress that support the Puerto Rican provision of the bill: (1) the express power 
of Congress provided by article IV, section 8, clause 2, of the Constitution to 
“make all needful Rules and Regulations respecting the Territory or other 
Property belonging to the United States”; (2) the implied power of Congress 
to regulate the activities of persons entitled to the special protection of the Gov- 
ernment (cf. United Statea v. Nice, 214 U.S, 581, (1916) (American Indians) ; 
. United States v. Holliday, 3 Wall, 407, 416 (1886) (same); Untted States v. 
-Kagama, 118 U.S, 875 (1886) (same); and (8) the Treaty of Paris, 80 Stat. 
1754 (1890) which provides that “the civil rights and political status of the 
native inhabitants of [Puerto Rico] shall be determined by the Congress.” Com- 
pare Missourt v. Holland, 252 U.S. 416 (1920) (reserved power) with Reid v. 
Covert, 854 U.S. 1 (1957) (express prohibition). 

In considering the extent of these powers as they relate to the instant bill, it is 
clear that whatever may ultimately be the status of Puerto Rico, they are to be 
construed in a manner that would enable Congress to encourage the close associa- 
le fe Rico with this Nation as comtemplated in the Constitution of 

uer co. 

Moreover, as the decisions cited above show, the courts have recognized a far- 
- yeaching power in Congress to grant privileges to and to protect citizens who 

occupy a special dependent status with respect to the Federal Government, and 
have sustained the extension of this power to areas within the several States. 
The courta have also upheld the power of Congress to give U.S. citizenship 
status to citizens of Puerto Rico. S, 2750 would make more effective this grant 


of citizenship by precluding the denial of the franchise to a person of Puerto 
Rican origin merely because, even though he ifs literate. the language in which 


tr wa 
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he was educated—under the auspices of the United States—is Spanish rather 
than English. Congress has the relatively vast power to confer citizenship upon 
Puerto Ricans. It must also have the power to accomplish the far more limited 
aim embodied in the bill. This is especially so since the bill deals only with 
elections to Federal office—a matter in which both the United States and those 


affected by this bill have an obviously close Interest. 
In addition to these several special sources of congressional power, the bill 


as applied to persons educated in Puerto Rico rests also upon the constitutional 
provisions discussed in part I of this memorandum. Article I, section 4 confers 
power to regulate the manner of testing State-imposed qualifications in congres- 
sional elections. Congress, as indicated, has the duty of assuring to every State 
a republican form of government and to legislate concerning arbitrary discrimi- 
nation. The declaration of the Congress that denial of the franchise to Spanish- 
educated Puerto Ricans is arbitrary within the meaning of the due process clause 
of the 14th amendment, would, of course, be accorded considerable weight by the 
courts, See part I above. And the relationship of all these powers to article I, 
section 2, the 17th amendment and article II, section 1 is the same as that of 
the powers discussed in part I respecting English-speaking citizens. 

The bill is valid in its several applications. 

(The sale is the information regarding the Department of 
Justice survey of 13 States with literacy tests, referred to by the At- 


torney General.) 
Aprit 18, 1962. 


WILLIAM A. CREECH, 
Chief Counsel and Staff Director, U.S. Senate, Committee on the Judiciary, 


Subcommittee on Constitutional Rights, Washington, D.C. 

Dear Mr, Creecit: Enclosed as per request of the subcommittee are copies of 
letters and telegrams received from officials of the 13 States outside the South 
which have literacy tests, regarding the effect which the sixth-grade provisions 
of S. 2750, 87th Congress, 2d session would have upon their eligibility to vote of 
citizens within their respective jurisdictions. We were also advised by telephone 
by Mr. G. Gary Sousa, law secretary of the Board of Education of the city of 
New York, that the literacy test for voters administered by the Board of Educa- 
tion of the city of New York is a simple, fourth grade level test. 

According to these replies, virtually all persons with a sixth-grade education 
would be able to satisfy the literacy tests of the States involved. 


Sincerely, 
Burke MARSHALL, 
Assistant Attorney General, Civil Rights Division. 


Enclosures, 
U.S. DEPARTMENT OF JUSTICE, 
U.S. Arrorney, District oF ALASKA, 
Anchorage, Alaska, March 9, 1962. 


Mr. Irnvina N, TRANEN, 
Civil Rights Division, 
Department of Justice, Washington, D.C. 

Dear Mr. TRaANEN: Pursuant to my telephone conversation with you of March 
8, 1962, I have reviewed the Alaskan law concerning voter qualifications and 
discussed its administration, interpretation, and effect with Mr. Hugh Wade, 
secretary of state and election commissioner of the State of Alaska, Mr. Ralph 
Moody, attorney general for the State of Alaska, and Mr. Ben Boeke, city 
elerk, Anchorage, Alaska, who is in charge of the voting registration for the 
largest city In Alaska. A résumé of their comments on these matters {is here- 


inafter set forth. 
The applicable Alaska statute is set forth in chapter 83 of the Session Laws 


of Alaska, 1960, as follows: 

“Section 1.01. Voter Qualification. Any person who has the following qualifi- 
cations may vote at any election and party nomination: * * * (5) An ability 
to read or speak the English language unless prevented by physical disabil- 
ity * * *” (my italics). 

You will note that the statute provision calls for the ability to read or speak 
the English language. The alternative requirement that a voter need only to 
spenk Enclish means that our voting laws do not call for literacy in the usual 


sense of the word. — 
82715—62———21 


4 


316 LITERACY TESTS AND VOTER REQUIREMENTS 


In discussing this with Mr. Hugh Wade, the Secretary of State, he indicated 
that the State did apply these requirements alternatively and any person who 
can speak English can vote. He knows of no instance where there have been 
any complaints or a voter has been disqualified. Prior to elections Secretary 
of State Wade's office points out to the election officials the alternative nature 
of these requirements. No tests of ability to read or speak are provided for 
and Mr. Wade stated that he has received no reports of persons who presented 
themselves to vote but who were disqualified because of these requirements. 
He further stated that the election officials are required to make reports if 
such an incident arises. As a practical matter if a person presents himself to 
the voting officials to vote and he is even unable to sign his name, an “X" 
witnessed by two other persons will permit the person to vote. Mr. Wade 
stated that there is no question in his mind that if the standard of a sixth 
grade education were imposed as a voting requirement in Alaska, many native 
voters would be disqualified. 

In my discussion with Mr. Moody he indicated that as attorney general of 
the State, the statute quoted above was interpreted as requiring alternatively 
the ability to read or to speak English. - This interpretation is, of course, in 
accordance with the application of the statute as described by Mr. Wade. 
Mr. Moody also stated that he is aware of no complaints which have ever 
been made to his office concerning any voting requirements under this section 
of the statute. 

Mr. Boeke, city clerk, registrar of voters for the city of Anchorage, stated 
that no person in the Anchorage area had ever been disqualified from voting 
as a result of this statute. He recalls one test case which was started in the 
early 1950's, but disposed of on the ground that the voter, though unable to 
write could speak, and therefore was qualified to vote. 

Dr. Norby, head of the Department of Education, stated that in the native 
villages of Alaska he is certain that many of the older natives are unable to 
read and possibly even to speak English. In some of these villages, schools 
have only been in existence for the last 2 or 3 years. He expressed concern 
that any requirement such as a sixth grade education would certainly disin- 
franchise many native voters. He also stated that apart from these natives 
he believed that any person with a sixth grade education would normally be 
literate and therefore a literacy test for such persons would seem unnecessary. 

In summary I again point out that there is, strictly speaking, no Hteracy 
test for voters in Alaska and there is no statewide registration law. As a 
practical matter it appears that almost any person who presents himself to the 
polls for voting purpose can qualify. Section 3.24 Session Laws of Alaska, 1960, 
supra, provides for assisting voters who cannot read or write as follows: 

“See. 3.24. Assisting Voter by Judge. Any qualified veter who is ineapable 
of reading, of marking the ballot or of signing his name may request any judge 
to assist him, and the judge shall assist the voter as requested.” 

As has been heretofore indicated many of the outlying areas of the State 
which are populated largely by natives have had little contact or any formal 
education and in some instances scarcely speak the English language. I do not 
know whether a smaller portion of the eligible population in such an area votes 
than in the more populous districts. Even if the figures were available to 
make such an evaluation, IT am not certain that it would mean that persons 
were prevented from voting because of statutory voting requirements or 
whether it Indicated an indifference on the part of the native population. In 
my opinion in the outlying native areas there is considerable flexibility in 
establishing voter qualifications to the extent that persons who barely are 
able to speak English are permitted to vote if they desire to do so. I suggest 
that the experience of all of the persons mentioned heretofore in which no 
complaints of any nature have ever been heard (except the early 1950 incident 
referred to by Mr. Boeke which involved a contested vote cast by a Negro) 
bears this out. 

I trust that this information will prove of assistance concerning the proposed 
legislation on this matter. I regret that no affidavits or letters from the persons 
interviewed are attached. Because of the limited time involved, and the fact 
that three of the four persons contacted were in our State capital of Juneau, 
some 600 miles away, it was impossible to obtain affidavits. If desired in the 
future, affidavits can be obtained setting forth in greater detail the information 
summarized in this letter. 

If this office can be helpful in any other respect, please let me know. 


Sincerely, 
WARREN C. Conver, U.8. Attorney. 
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U.S. DEPARTMENT OF JUSTICE, 
U.S. AtTroRNEY, District oF ARIZONA, 
Phoenix, March 8, 1962. 


Re qualification of electors in Arizona. 
Mr. Invina N. TRANEN 

Civil Rights Division, Department of Justice, 

Washington, D.C. 

DEAR MR. TRANEN: In response to your telephone eall of this day, I immedi- 
ately got in touch with George J. Erhardt, who is the gentleman who has been 
in charge of the registrar of voters’ office in Maricopa County for many years 
and is thoroughly familiar with the procedures that are used in Arizona to test 
the qualifications of electors. In the first place, as you probably know, our 
registration and voting requirements are set forth in section 16-101, Arizona 
Revised Statutes. 

Since you were specifically interested in the literacy tests that are applied, 
it was concerning this that I questioned Mr. Erhardt. He sald the procedure 
used in this county, and in general throughout all counties of the State, was to 
have erch person asked at the time they register to vote whether or not they 
were able to read the Constitution of the United States in the English language, 
and you will notice from the two sumple forms enclosed, which are headed 
“Affidavit of Registration,” that in paragraph 9 the voter, by signing his name 
to this affidavit, swears that he is able to read the Constitution of the United 
States in the English language. Mr, Erhardt said it was a practice, if there 
was any question about this, the registrar would usually ask the person who 
was registering to read portions of the affidavit of registration, or to read the 
other printed papers I enclose which are entitled “Article 1. Registration Re- 
quirements”, and if the voter could read these he was allowed to register for 
voting purposes, 

Subsequent to this, when the voter appeared to vote on election day, the 
voter is required, prior to being given an election ballot, to sign his name to 
the sheets which list all of the registered voters eligible to vote in the particular 
precinct, and if there is any question as to whether the voter ean read the 
Constitution of the United States in English, this question would be raised by a 
challenger at the voting place and the voter would then be requested to read 
one of the enclosed cards which are excerpts from the Constitution of the 
United States. Then the judges at the polling place would decide whether or 
not the voter had properly met this test. 

This is the entire procedure that is followed generally throughout Arizona. 
I say generally because I have not had the opportunity to check all counties 
but I did check with Pima County and essentially the same procedure {fs fol- 
lowed there, which is our second largest county in terms of population. I also 
checked with the office of the secretary of state, Wesley Bolin, and they told 
me this was the procedure followed generally throughout the State in all coun- 
ties. Mr. Bolin also agreed to write a letter addressed to you but directed to 
the Attorney General, advocating the proposed change in the law whereby a 
sixth-grade education would create a presumption of Uteracy as a voting re- 
quirement. This letter will be sent directly to your office by Mr. Bolin. The 
reason I asked Mr. Bolin to send a letter is becuuse he is the State official in 
charge of the voting procedures for the entire State. 

Also, pursuant to your request, I got in touch with the secretary of public 
instruction, W. W. “Skipper” Dick, and asked if he could send a statement 
similar to that of Mr. Bolin to the Attorney General, addressed to your office, 
and he said that he would get such a statement off to you in the mail today. 

I believe that we have given you all of the information requested. If you 
need anything additional. please do not hesitate to call. I might add that, 
based on my own personal experience and that of others who have been active 
in elections in the past years, we have had no serious problems of our literacy 
tests being applied harshly or in any discriminative way to deprive voters of 
their rights. However, I do believe that the sixth grade requirement you men- 
tioned to me would simplify matters, except for the situations where persons 
might be able to read and write who had never finished the sixth grade. 


Yours very truly, 
C. A. Mucckr, U.S. Attorney. 
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Arizona REVISED STATUTES, 1956 
ARTICLE 1, REGISTRATION REQUIREMENTS 


Sec. 16-101, Qualifications of elector 

A. Every resident of the state is qualified to become an elector and may reg- 
ister to vote at all elections authorized by law if he: 

(1) Is a citizen of the United States. : 

(2) Will be twenty-one years or more of age prior to the regular general 
election next following his registration. 

(3) Will have been a resident of the state one year and of the county and 
Coin in which he claims the right to vote thirty days next preceding the 
election. 

(4) Is able to read the Constitution of the United States in the English 
language in a manner showing that he is neither prompted nor reciting 
from memory, unless prevented from so doing by physical disability. 

‘A ae rr able to write his name, unless prevented from so doing by physical 

sa y. 

B. At an election held between the date of registration and the next regular 
general election, the elector is eligible to vote if at the date of the intervening 
election he is twenty-one years of age and has been a resident of the state one 
year and the county and precinct thirty days. 

C. A person convicted of treason or a felony, unless restored to civil rights, 
or an idiot, insane person or person under guardianship is not qualified to 


register. 


STATE OF ARIZONA, 
OFFICE OF THE SECRETARY OF STATE, 
Phoeniz, March 8, 1962. 


Hon. Ropert Kennepy, 
U.S. Attorney General, 
Washington, D.C. 

Dear Bos: At the request of our mutual friend, Carl Muecke, U.S. district 
attorney of Arizona, I would like to state that I firmly believe that a level es- 
tablished for voting rights to begin with a sixth grade education is a good start. 

We have had no problems to date in our election laws in the State of Arizona. 

If we can be of further assistance to you, please contact me or Car] and we 
shall be delighted to furnish additional information. 

With kindest personal regards, I am, 


Sincerely, 
WESLEY Bo.tin, Secretary of State. 


STATE OF ARIZONA, 
DEPARTMENT OF PUBLIC INSTRUCTION, 
Phoeniz, March 9, 1962. 
Hon. Ropert KENNEDY, 
Attorney General, 
Department of Justice, Washington, D.C. 

DEAR Mr. KENNEDY: I have been asked my opinion regarding the educational 
qualifications for voting throughout the United States. 

I firmly believe that a person who can read and understand the United States 
Constitution, and who has a minimum of sixth grade elementary education, should 
qualify to vote in any local, State, or National election. 

If writing my opinion on this matter has been of any assistance to you, I am 


glad to be of help. 
Best wishes. 
Sincerely yours, 
W. W. Dick, Superintendent. 
NEW Haven, Conn., March 9, 1962. 
Irvine TRANEN, Esq., 


Civil Rights Division, 
Department of Justice, Washington, D.C.: 
Understand that secretary of state, Ella Grasso, considers sixth grade educa- 
tion to be sufficient for voting purposes, from her experience in Connecticut. 
Robert ©. ZAMPANO, U.S. Attorney. 
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SACRAMENTO, Catir., March 14, 1962. 


Hon. Ropert KENNEDY, ° 
U.S. Attorney General, 
Washington, D.C.: 
~ Your proposed amendment to the Civil Rights Act is an appropriate extension 
and guarantee of the right to vote. We in California do not have a problem with 
the exclusion of qualified electors from the voting list. However, we would wel- 
come your proposed change in the law because it would be an added guarantee 
to our citizens without, in any sense, raising the possibility that unqualified peo- 
ple would be added to the voting rolls. 


Sincerely 
EpMuUND G. Brown, Governor of California. 


WILMINGTON, DEL., Mfarch 9, 1962. 


IRVING TRANEN, 
Civil Rights Division, Department of Justice, Washington, D.C. 

DEAR Mr. TRANEN: Subject voting and literacy tests in the State of Dela- 
ware, article 5, section 2, of the constitution of the State of Delaware provides 
that no person “shall have the right to vote unless he shall be able to read the 
constitution in the English language and write his name. * * *” 

There are no reported cases interpreting this section of the constitution. 

All the public officials concerned with the enforcement of the voting laws 
of the State of Delaware are in agreement that they do not know of any case 
within recent years in the State of Delaware in which a person was denied the 
right to vote on the basis that he was unable to read the constitution of the 
State in English. These persons are in accord that the literacy test has not 
been in recent years and is not at the present time a factor in voting in the 
State of Delaware. The following persons contributing this information: 
Hon, Januar D. Bove, Jr., attorney general of the State of Delaware; Hon. Ern- 
est E. Killen, State election commissioner; Mr. Edwin W. Hutchinson, secretary, 
Department of Elections for New Castle County; Mr. Harold J. Carrow, Sr., sec- 
retary, Department of Elections for Kent County; Mr. W. D. Wilkins, secretary, 
Department of Elections for Sussex County. One official phrased it, “Most every- 
body nowadays knows how to read and write. Those who don't know how to 
read don’t go to the polls. A 1959 report of the Delaware Commission on Civil 
Rights report to the President also indicates that there could be found no 
impediments to the right to vote based on literacy test. 

Dr. George R. Miller, Dover State Superintendent of Public Instruction, is 
sending a letter addressed to the Attorney General, care of Mr. Tranen, to the 
effect that it may be presumed that a person who has completed the sixth grade 
is literate as that term is commonly used. 

The office of the Governor felt that the statement of the State superin- 
tendent would adequately cover what was essentially a technical educational 


question, 
ALEXANDER GREENFELD, U.S. Attorney. 


U.S. DEPARTMENT OF JUSTICE, 
U.S. ATTORNEY, District oF MAINE, 
Portland, March 9, 1962. 


ASSISTANT ATTORNEY GENERAL, 
Civil Rights Division, Department of Justice, 

Washington, D.C. 

(Attention: Irving Tranen). 

Sm: In reference to your telephone inquiry of March 8, 1962, I have dis- 
cussed the subject matter with the following people: 

Harriet Petersen, chairman, board of registration, city of Portland, advises 
that a test is given to each applicant. A copy of the constitution of the State 
of Maine in pamphlet form is shown to each applicant and a paragraph or 
section is pointed out and the applicant is asked to read a sentence or two. 
Mrs. Petersen states that she has refused only one applicant because of the 
literacy requirements in a period of 3 years and states that she does not be- 


320 LITERACY TESTS AND VOTER REQUIREMENTS 


lieve any person with a sixth grade education would have difficulty in passing 
the test. The one refusal was based upon the inability of the applicant to 
read English although the applicant was able to read Italian. 

William H. Soule, superintendent of schools, city of Portland, states that 
he has no knowledge of any existing problem whereby any substantial seg- 
ment of the population is denied voting privileges because of their failure to 
meet the literacy requirements and further states that an average person with 
n sixth grade education should have no difficulty in reading from the constitu- 
tion of the State of Maine which is the only literacy requirement under the 
laws of the State of Maine. » 

Joseph Edgar, deputy. secretary of state, State of Maine, who supervises elec. § 
tions in the State of Maine as part of his duties, states that in his experience the § 
only group that has had difficulty in passing the literacy requirements have been 
French-Canadian immigrants who read French, but are unable to read English. 
Mr. Edgar states that although the law requires that an applicant read from the 
Constitution, as a practical matter the test is not acually given in many of the 
small towns where the registrar of voters personally knows most of the appli- 
cants. He further stated that Maine law does not provide for any written test 
for applicants and he has no knowledge of any such test being given in this State 
by any of the local boards. 

Kermit S. Nickerson, deputy commissioner of education, State of Maine, states 
that he is unaware of the existence of any problem concerning the inability of 
any substantial number of applicants to meet the literacy requirements. He 
further states that a normal person with a sixth grade education should have no 
difficulty in reading from the State of Maine constitution. 

Fred Robinson, former selectman and present registrar of voters, town of 
Cumberand, Maine, states that there have been no instances in his experience 
when an applicant was refused registration on the basis of his inability to meet 
the literacy requirements. 

’ I hope the above information will be of use to you and if I can be of any 
further assistance, please do not hesitate to call upon me. 


Respectfully, 
Auton A, LESSARD, 


U.S. Attorney. 
By WittramM E. McKINrey, 
Assistant U.S. Attorney. 


State oF HAWAII, 
Honolulu, March 8, 1962. 


Re S. 2750, 87th Congress. 2d session, entitled “A bill to protect the right to vote 
in Federal elections free from arbitrary discrimination by literacy test or 
other means.” 

Mr. Irvine TRANEN, 

Civtl Rights Division, Department of Justice, 

Washington, D.O. 

Dear Mr. TRANEN: Regarding the above bill, please be advised that article II, 
section 1, of the constitution of the State of Hawail provides that no person 
shall be qualified to vote unless he is also able, except for physical disability, to 
speak, read, and write the English or Hawaiian language. 

This office is in charge of enforcing the above provision as to elections of all 
elective State officers. It has been my experience and the experience of this 
office that no citizen of this State who has had a sixth grade education or better 
has been denied the right to vote on account of the State constitution provision 
aforesaid. Normally, a person having had at least a sixth grade education has 
had no difficulty to qualify to vote. 


Yours truly, 
JAMES K. KEALOHA, 


Lieutenant Governor. 
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Orry anp Counry or HONOLULU, Hawall, 
March 8, 1962. 


Re 8. 2750, 87th Congress, 2d session, entitled “A bill to protect the right to vote 
in Federal elections free from arbitrury discrimination by literacy test or 
other means.” 

Mr. IRVING TRANEN, 

Civil Rights Division, Department of Justice, Washington, D.C. 

Deak Mr. TRANEN: Regarding the above bill, please be advised that article II, 
section 1, of the constitution of the State of Hawaii provides that no person shall 
be qualified to vote unless he is also able, except for physical disability, to speak, 
read, and write the English or Hawaiian language. 

This office is in charge of enforcing the above provision as to elections of all 
elective Oahu County offices. It has been my experience and the experience of 
this office that no citizen of this county who has had a sixth-grade education or 
better has been denied the right to vote on account of the State constitution 
provision aforesaid. Normally, a person having had at least a sixth-grade educa- 
tion has had no difficulty to qualify to vote. 


Yours truly 
: Emperor A. Hanaprl, City Clerk. 


CoMMON WEALTH OF MASSACHUSETTS, 
Boston, March 9, 1962. 
Hon. Rosert F’. KENNEDY, 
Attorney General of the United States, Depariment of Justice, Washington, D.O. 

Deak Sin: The literacy test which applies in the Commonwealth of Massachu- 
setts to applicants for registration as voters is contained in article XX of the 
amendments to the constitution of the Commonwealth, approved and ratified by 
the people on May 1, 1857. It reads, in part: “No person shall have the right to 
vote, or be eligible to office under the constitution of this Commonwealth, who 
shall not be able to read the constitution in the English language, and write his 
name: Provided, however, That the provisions of this amendment shall not apply 
to any person prevented by a physical disability from complying with its req- 
uisitions * * *,” 

General Laws, chapter 51, section 44, which section implements the constitu- 
tional provision, requires that the State secretary provide each board of regis- 
trars with ‘a copy of the constitution of the Commonwealth printed in English 
on uniform pasteboard slips, each containing five lines of said constitution, 
printed in type of a size not less than 24 point.” Every applicant for registra- 
tion as a voter is required to read one of the slips “in such a manner as to show 
that he is neither prompted nor reciting from memory.” 

It is my opinion, and that of professional educators with whom I have been 
in contact in the matter, that this Commonwealth’s literacy test is one which can 
be passed by any average student who has completed the prescribed sixth-grade 
education in the grammar schools of the Commonwealth. 


Respectfully yours, 
Kevin H. Wur1re, 


Secretary of the Commonwealth. 


MANCHESTER, N.H., March 9, 1962. 


Hon. Ropert KENNEDY, 
Attorney General, Department of Justice, 
Washington, D.C.: 

Furnishing information requested by you we would advise that the lit- 
eracy test required for voter registration under New Hampshire law, chapter 55, 
revised statutes, annotated, is not burdensome and would not exclude any voter 
with a minimum or sixth-grade education. We had no complaints that the test 
is either unreasonable nor that it has ever been used to bar people of foreign 
extraction who are in fact minimally literate. 

J. Murray DEVINE, 
Democratic State Chairman. 
Wr11aM L. DuNFEy, 
Democratic National Committeeman. 
MARGARE? NORMANDIN, 
Chairman, Democratic Voter Registration. 
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Law Orrices or WiuuiaAM W. TREAT, 
Hampton, N.H., March 9, 1962. 


Re literacy tests. 
Hon. Ropert KENNEDY, 

U.S. Attorney General, Department of Justice, 

Washington, D.C. 

Deak GENERAL KENNEDY: It has been brought to my attention by the U.S. 
district attorney for New Hampshire, William H. Craig, that hearings in Wash- 
ington are being held relative to literacy tests, as a qualification for voting. 

I am pleased to be able to report to you that the laws in New Hampshire 
relating to literacy tests are not being used to discriminate against any voter 
because of color, race, nationality or religion. It is my opinion that anyone 
in New Hampshire, with a sixth-grade education, would be able to pass our 
Hteracy test. 

No instance has come to my attention where a voter, or a prospective voter 
has been improperly denied the right to vote, because of alleged lack of literacy. 
I know of no abuse of literacy tests in New Hampshire. 

{ In addition to being an attorney, Iam a member of the Republican National 


Committee from New Hampshire. 
A copy of this letter is being mailed to the Honorable William H. Craig, U.S. 


district attorney, Concord, N.H. 
Sincerely yours, 
Wirtram W. TREAT. 


State or NEw HAMPSIIIRE, 
Concord, March 9, 1962. 


Hon. Rozert F, KENNEDY, 
Attorney General of the United States, — 
Department of Justice, Washington, D.C, 

Dean GENERAL KENNEDY: The Honorable William H. Craig, Jr., U.S. attorney 
for the district of New Hampshire, has requested me to write to you with respect 
to literacy tests for voting in the State of New Huipshire in order that you 
may be informed prior to March 15, 1962, when I understand you or someone in 
the Department will appear before a House committee. 

Accordingly, I write to advise you that in my opinion anyone with a sixth 
grade education can pass the test required for voting in New Hampshire and 
that literacy tests are administered according to applicable provisions of New 
Hampshire Revised Statutes Annotated, chapter 55, sections 10 through 13, a 


copy of which is appended. 


Respectfully yours, 
WILLIAM MAYNARD, 
Attorney General. 


New HAMPSHIRE ReEvIseD STATUTES ANNOTATED, CHaprer 55 


10. Reading Test. The qualifications of an applicant shall be determined by 
the supervisors, who shall examine him under oath relative thereto, and shall, 
unless he is prevented by physical disability, or unless he had the right to vote, 
or was sixty years of age or upwards on January first, nineteen hundred and 
four, require him to write and to read in such manner as to show that he is not 
being assisted in so doing and is not reciting from memory. [Sources: 1905, 
53:1. P.L. 24:8. R.L. 32:8) 

11. Slips for Test. Supervisors shall be provided by the secretary of state 
with a copy of the constitution of the state printed on uniform pasteboard slips, 
each containing five lines of the constitution printed in eighteen point type, 
nual phrgrehsaal vous oe arene to ve The secretary of state shall upon 

uest provide new slips and writing books to replace those used up, worn out 
or lost. [Sources: 1905, 53:1. PL24:0. RL 82 OL - . 

12. Manner of Test. The supervisors shall place said slips in a box provided 
by the secretary of state, which shall be so constructed as to conceal them from 
view. Each applicant shall be required to draw a slip from the box and read 
aloud the five lines printed thereon, and to write one line printed on said slip 
and sign his name thereto, in full view and hearing of the supervisors. No per- 
son failing to read the constitution as printed on the slip thus drawn, and to 
write as aforesaid, shall be registered as a voter. (Sources: 1905, 53:1. PL 


24:10. RL 82:10) 
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18. Care of Slips. Each slip shall be returned to the box immediately after 
the test is finished, and the contents of the box shall be shaken up by a super- 
visor before another drawing is made. The supervisors shall keep the slips 
in the box at all other times. [Sources: 1905, 58:1. PL 24:11. RL 32:11) 


New York, N.Y., March 12, 1962. 


Attorney General Ropert F. KENNeEpy, 


Care Irving N. Tranen, 
Civil Rights Division, the Department of Justice, Washington, D.C.; 


I believe that completion of the sixth primary grade of a public or accredited 
private school in the United States would comprise adequate and reliable evi- 
dence of at least the degree of literacy heretofore and now required for the 
privileged of voting in any Federal election. I therefore hope the Senate will 


pass 8. 2750. 
ARTHUR I. GATES, 


Supervisor of Research Institute of Languaye Arts, Teachers College, 
Columbia University. 


U.S. DEPARTMENT OF JUSTICE, 
U.S. ArroRNEY, District oF OREGON, 
Portland, March 9, 1962. 


Hon. BURKE MARSHALL, 
Assistant Attorney General, Civil Rights Division, 

Department of Justice, Washington, D.O. 

(Attention: Richard K. Parsons). 

DEAR Mr. Parsons: In response to your question with respect to the inter- 
pretation of ORS 247,181 which provides for a literacy test prior to registration 
of an Oregon voter, I have made inquiry of John D. Weldon, registrar of elec- 
tions of Multnomah County, Oreg., which includes Portland and is, of course, 
the most populous county in the State. 

Mr. Weldon has been our registrar of elections for a number of years; and in 
my opinion is qualified to comment both upon the interpretation and practice 
with respect to the operation of the Oregon statute. 

He states thant at the time that the elector is required to read a paragraph 
of material in the event of any doubt as to literacy, the inquiry is directed 
solely to ascertain the ability of the elector or to read names, slogans, and party 
designations on the ballot; and if, in the opinion of the registrar, the elector 
demonstrates his ability to be able to do this, he will be permitted to register 
even though he demonstrates some difficulty in the performance of the reading 
of available material. 

In the opinion of Mr. Weldon, “A person with a fourth-grade education from 
any accredited school in the United States should be conclusively presumed to 
be able to read sufficiently well to qualify as a voter.” 

I have read the preceding to Mr. Weldon prior to sending same. It meets 
with his approval. He authorizes us to quote his opinion in the event it will 


be helpful. 


Yours very truly, 
Sipnty I. Lezak, Acting U.S. Attorney. 


STATE OF WASHINGTON, 
Olympia, Wash., March 9, 1962. 


Hon. Rosert F. KENNepy, 
Attorney General of the United States, 
Washington, D.C. 

DEAR Mr. ATTORNEY GENERAL: You have requested that I advise you as to the 
literacy requirements of the State of Washington with respect to voting registra- 
tion, and further, as to the actual practice used in administering any literacy 
test. 

The fifth amendment of our State constitution requires that a qualified elector 
be one who is able to read and speak the English language, and directs the 
legislature to enact laws defining the manner of ascertaining whether or not a 


person is so qualified. 
The legislature accordingly enacted RCW (Revised Code of Washington) 
29.07.070, which prescribes the actual literacy “test.” Under this provision, the 
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prospective voter must state, under oath, that he is able to read and speak the 
English language so as to comprehend the meaning of ordinary English prose. 
In the event the registration officer has some doubt as to such averment, he has 
the authority to require the applicant to read aloud and explain the meaning 
of some ordinary English prose. 

With respect to the administration of our Mteracy “test,” I am informed by 
Mr. Kenneth N, Gilbert. who has been our State superintendent of elections for 
the past 20 years, that it is a rare occasion for a registration officer to doubt or 
dispute the sworn statement of an applicant that he is able to read and speak 
the English language. Mr. Gilbert further informs me that to his knowledge 
no person, who claimed he was qualified with respect to our literacy require- 
ment, has ever been denied registration. 

For your convenience and general information, I have set forth the fifth 
amendment of our constitution and RCW 29.07.070 in full on separate pages 
which are enclosed herewith. 

I hope this information will be of some assistance in your present endeavor. 
If I can be of any further assistance, please feel free to contact me at any time. 


My best to you and yours, 
Jonun J. O'CONNELL, 
Attorney General. 


Enclosures. 
Firrg AMENDMENT TO THE STATE CONSTITUTION 


QUALIFICATIONS OF ELECTORS. All persons of the age of twenty-one years or 
over, possessing the following qualifications, shall be entitled to vote at all 
elections: They shall be citizens of the United States; they shall have lived in the 
state one year, and in the county ninety days, and in the city, town, ward or 
precinct thirty days immediately preceding the election, at which they offer to 
vote; they shall be able to read and speak the English language: Provided, That 
. Indians not taxed shall never be allowed the elective franchise: And further 

provided, Ti.at this amendment shall not affect the rights of franchise of any 
person who is now a qualified elector of this state. The legislative authority 
shall enact laws defining the manner of ascertaining the qualifications of voters 
- as to their ability to read and speak the English language, and providing for 
punishment of persons voting or registering in violation of the provisions of this 
section. There shall be no denial of the elective franchise at any election on 


account of sex. 
ROW 29.07.070 


Having administered the oath, the registration officer shall interrogate the 
applicant for registration, concerning his qualifications as a voter of the state, 
and of the county, city, town, and precinct in which he applies for registration, 
requiring him to state: 

(1) His full name; 

A Whether he will be twenty-one years of age on the day of the next 

election ; 

(3) Place of birth; 

(4) Place of residence, street and number, if any, or post office or rural 
mail route address ; 

(5) Occupation; 

(8) Citizenship; 

(7) If a citizen of the United States, whether native born or naturalized ; 


(8) If naturalized, whether in his own right or by virtue of his father’s 
naturalization; 

(9) In the case of a woman, not native born, whether naturalized in her 
own right or by virtue of her father’s naturalization or by virtue of her 
marriage to a citizen of the United States; 

(10) The place and date of the naturalization relied upon and the name 
of the court in which it took place; 

(11) Whether the applicant having been a native born or naturalized 
citizen of the United States has ever renounced his allegiance to the United 
States, and if so, whether he has since been naturalized as a citizen of the 
United States; 

(12) In case the applicant is of foreign birth and is not a naturalized 
citizen of the United States, whether he was a legal voter of the Territory 
of Washington prior to November 11, 1889; 
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(18) Whether the applicant was a legal voter of the state of Washington 
on November 3, 1896, or is able to read and speak the English language so 
as to comprehend the meaning of ordinary English prose, and in case the 
registration officer is not satistied in that regard, he may require the appli- 
cant to read aloud and explain the meaning of some ordinary English prose; 

(14) Whether the applicant has lost his civil rights by reason of being 
convicted of an infamous crime, and if so, whether such rights have been 


restored in the manner provided by law; 
(15) Whether the applicant has resided in the state not less than eleven 


months; 
(16) Length of residence in the county in which registration is applied 


for, not less than sixty days: 
(17) Length of residence in the precinct in which registration is applied 


for ; 
(18) Whether the applicant is a taxpayer of the state; 
(19) The place and address of the last former registration of the appli- 


cant as a voter in the state. 
Answers to all questions shall be inserted on the duplicate registration card. 


U.S. DEPARTMENT OF JUSTIOE, 
U.S. ATroRNgey, District of WYOMING, 
Cheyenne, March 9, 1962. 


Attention: Mr. Richard Parson. 
In re: Telephone call March 8, 1962, 8 p.m., civil rights, voters. 


Hon. Ropert F. KENNEDY, 
Attorney General, 

Department of Justice, 

Washington, D.C. 

Deak Mr. KENNEDY: The Wyoming Constitution became effective July 10, 
1890. Article 6, section 9, provides: 

“Bducational qualifications of electors—-No person shall have the right to 
vote who shall not be able to read the constitution of this state.” 

Only one case has been decided under this provision, Rasmussen v. Baker, 
50 Pac. 819, 7 Wyo. 117, decided November 15, 1897. This case challenged 
the votes of a number of Finnish coalminers who had voted in a general election. 
It was alleged that these voters could not read the constitution in English 


although they could read and write their own language. 


The court held at 50 Pac. 828: 
“* * ® in the sense of the constitutional requirement, no person is able to 


read the constitution of this State who cannot read it in the English language, 
and consequently is not entitled to vote, unless such incapacity is the result of 
physical disability, or such person had the right to vote at the time of the 
adoption of the constitution.” 

The question raised in this case is applicable in some sections of Wyoming 
today due to the fact that in the beet-growing sections and certain mining 
and railroad areas there are in some precincts concentrated numbers of Spanish 
or Mexican citizens. 

Most of these precincts require prior registration, although registration can 
be made on the day of a primary election at the polls. Election boards are re- 
quired to allow a person the right to vote if the voter’s name is on the registra- 
tion list. The voter’s name may be on the list due to the voters having regis- 
tered at the Office of the County Clerk in which event this official would have 
determined the qualifications of the voter, include the voter’s ability to read 
the constitution in English. 

On the day of a primary election these qualifications, including the voter's 
ability to read the constitution in English would be determined by the election 

ard. In either event, once the voter’s name appears on the registration list 
it will continue to so appear at each subsequent election. 

Certain simple provisions provide for a voter changing residence from 
precinct to precinct within a county. However, if the voter-moves to another 
county it is conceivable that such a voter in order to register there may be 
required to display ability to read the constitution in English. 

The foregoing paragraphs may be helpful in understanding the situation in 
this State relative to voters. In my opinion, there has not been any attempt 
to keep quniiified voters from the polls. In fact, the opposite has been the case. 
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Political committees have been very active in encouraging people who might 
be timid in voting to exercise the privilege. Political committees and civic 
organizations have made appointments to take people to county clerks to register 
and to take them to the polls on primary election day to vote. 

On this situation I can speak from first-hand experience. I have over the 
past 15 years, visited every county within Wyoming on a number of occasions 
to explain these laws to various committees and organizations. In fact, some 
10 years ago I had several radio tapes made which were used on stations 

throughout the State in order to encourage people who had the qualifications of 
voters, but were in most cases timid, to register and vote. 

U.S. district judge for the District of Wyoming, Ewing T. Kerr, was for a 
number of years chairman of a major political party in this State, and T have 
just mentioned this subject to him and asked about his experience. He said, 
“tell the Attorney General that there is no such problem in this State.” 

I cannot agree to such a broad statement because there is an education prob- 
lem, and also the problem of getting people who have all the qualifications to 
exercise their franchise. However, those are problems that will be present with 
each sneceeding generation, which the people who believe in good government 
will have to strive to solve. 

With additional time I know that I could furnish a number of affidavits ex- 
pressing these views. I do not wish to imply that there are absolutely no in- 
stances where the franchise has been denied. Those cases are however extremely 
few, and are mainly misunderstandings of laws that are quickly adjusted. 

I trust that this letter will be of some benefit. 


Sincerely yours, e ee 
OBERT N. CHAFFIN, 
U.S. Attorney. 


STATE OF DELAWARE, 
DEPARTMENT OF Pusiic INSTRUCTION, 
Dover, March 9, 1962, 


Hon. Ronert F. Kennepy, 
Attorney General of the United States, 
Office of the Attorney General, Washington, D.C. 

Deaw ATTORNEY GENERAL KENNEDY: My attention has been brought to the fact 
that a proposed bill before Congress raises the issue of whether a person who 
has completed the sixth elementary grade may be presumed to be literate. 

In the State of Delaware the nature of instruction and standards in the pub- 
He schools is such that it may be presumed that a person who has completed 
the sixth elementary grade of any public school is literate, as that term is 


commonly used. 


Very sincerely yours, 
Groner R. Minter, Jr., State Superintendent. 


(The Department of Justice report on S. 2979 follows :) 


DEPARTMENT OF JUSTICE, 
Washington, April 19, 1962. 
Hon, Sam J. Ervin, Jr. 
Chairman, Constitutional Rights Subcommittee, Committce on the Judiciary, 
U.S. Senate, Washington, D.C. 

Dear Senator: This is in response to the request of the committee for the views 
of the Department of Justice on the voting recommendations of the Commission 
on Civil Rights. These recommendations are embodied principally in S. 2079, a 
bill to further secure and protect the rights of citizens to vote in Federal and 
States elections. 

Section 2 of S. 2979 provides that the right to vote for any State or Federal 
officer shall not be denied “by the United States or by any State” except for: 
Inability to meet reasonable age requirements; inability to meet reason- 
able requirements as to residence; legal confinement at the time of election 
or registration ; conviction of a felony; and literacy tests as limited by section 3, 
which provides that successful completion of a least six grades of formal educa- 
tion shall satisfy all requirements for any literacy or other tests of ability to 
read and understand which are administered to determine qualifications to vote. 

Section 4 of the bill would amend R.S. 2004(b) (42 U.S.C. 1971), which pro- 
hibits the intimidation and coercion of persons for the purpose of interfering 
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with their right to vote, so as to forbid the denial, abridgment, or interference 
with the right to vote “by arbitrary action, or by arbitrary inaction.” 

Section 5 directs the Director of the Census to compile statistics relating to 
voting registration in each State, including the number of registrants classified 
by race, color, and national origin, and the number of persons of each classifica- 
tion who have voted in any election since January 1, 1960. This information 
would thereafter be compiled as part of each decennial census, 

Section 2 of the bill, which invalidates all qualifications for the right to 
vote except those enumerated, would face the argument that it invalidates 
the assertedly exclusive power of the States to determine the qualifications of 
electors, The Federal Government has a substantial power to protect the 
integrity and thereby the democracy of the Federal electoral process. This 
power is based on section 5 of the 14th amendment and section 2 of the 15th 
amendment: article I, section 4, authorizing Congress to make regulations 
governing the time, place and manner of holding elections for Senators and 
Representatives, and the implied power of the Congress to protect the integrity 
of the presidential election process, United States vy. Classic, 313 U.S. 2), 
$15: Burroughs vy. United States, 290 U.S. 534, 535. 

As to State elections, while the constitutional authority of Congress is nar- 
rower in that it is Hmited to the 14th and 15th amendments, the congressional 
authority under the enforcement provisions of these amendments is sufficiently 
broad to enable the Congress to enact whatever legislation may be appropriate 
to carry out the purposes of the amendments. However, we believe that, inas- 
much as the abuses have involved the manner of testing qualifications rather 
than the qualifications themselves, Federal restrictions on qualifications im- 
posed in State elections would not be warranted. Section 2 of the bill goes 
beyond regulating the manner of testing qualifications; it purports to limit 
the kind of qualifications which may be imposed to five specific categories, 

Section 3 of the bill is similar to the administration’s proposal, 8. 2750, in 
that it would provide a prohibition against the deprivation of the right to vote 
in Federal elections on the ground of literacy based on an unequal application 
of standards or procedures. The administration’s proposal dees not attempt 
to set qualifications of electors in either State or Federal elections but simply 
describes the manner in which literacy qualifications adopted by a State shall 
be ndministered in Federal elections. §. 2750, therefore, avoids any real con- 
stitutional problem, whereas S, 2979 in its attempt to regulate the qualifications 
of voters in State elections does present a serious constitutional problem. 

In addition, S. 2750 in describing the mamner in which literacy qualifications 
adopted by the States shall be administered by Federal elections, declares that 
literacy requirements are satisfied by evidence of a sixth grade education in any 
State or territory, the District of Columbia, or Puerto Rico, This would include 
either English speaking classes or in the case of Puerto Rican schools, Spanish 
speaking classes, where in the framework of Puerto Rican culture, students are 
taught their obligations of American citizenship, in Spanish. S. 2979, however, 
would require a State to certify as literate, persons who have completed “six or 
more grades of formal education.” This is not limited to accredited schools in the 
United States and would inelude any school in any country so that a person 
who had 6 years of schooling in another country, but who could not speak or 
understand the English language, could qualify as a voter. The Department 
urges therefore thot the Congress give favornble consideration to 8, 2750. 

Section 4 of the bill, which would prohibit the denial of the right to vote in 
Federal elections because of “arbitrary action or arbitrary inaction,” would 
enable the Government to invoke the injunctive powers of the courts without 
the difficult burden, which exists under present statute, of proving that the 
deprivation of the richt to vote, or to register to vote, was based upon racial 
discrimination. This would permit the Department to proceed more expedi- 
tiously than is now possible in many situations involving racial discrimination. 
It could also proceed civilly in election fraud cases against voting officials and 
others who deprive persons of their right to vote in Federal elections. 

However, this obfective is renched more directly and more simply by clause 
(1) in section 2 of S. 2750, and it is, therefore, urged that it be given favorable 
consideration in that respect. 

With respect to section 5 of the hill the statistics to be gathered by the Census 
Bureau would he useful to this Department. 

The Commission on Civil Rights has also recommended that consideration be 
given to legislation dealing with the problems of legislative reapportionment. 
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Since that recommendation was made, the Supreme Court has handed down 
its decision in Baker v. Carr which deals with this issue. That decision is now 
. being studied, and we do not believe that comment on proposed legislation in that 
fleld would be helpful until that study is completed. 
The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report from the standpoint of the administration's program. 
Sincerely yours, 
JOSEPH F. DOLAN, 
Assistant Deputy Attorney General. 


Mr. Creeou. Mr. Chairman, the next witness will be Mr. MacDon- 
ald Gallion, attorney general of Alabama. 


STATEMENT OF MacDONALD GALLION, ATTORNEY GENERAL OF [| 
THE STATE OF ALABAMA : 


Senator Ervin. Mr. Attorney General, we are delighted to have you 
before the subcommittee, and we appreciate your coming. 

Mr. Gatiion. Thank you, sir. 

To identify myself first, my name is MacDonald Gallion. I am 
eae general of Alabama, 

The distinguished chairman of the Subcommittee on Constitutional 
Rights requested me as chief law enforcement officer of my State to 
express my opinion on the constitutionality and desirability of two 
proposed bills designated as S. 2750 and S. 480. These measures relate 

to literacy requirements as conditions for voting. 
Iam grateful for the opportunity to express my views. 

Before considering the important questions presented, I find it 
essential to state that in the field of civil rights and in particular 
matters pertaining to Negroes, there are no legal precedents which f 
the Federal judiciary considers binding. 

In my State two members of a three-judge district court refused | 
to follow Plessy v. Ferguson, and ruled unconstitutional laws which [ 
provided for the segregation of races on buses. The majority { 
stated in effect that they could “perceive” that the Supreme Court of } 
the United States would so hold when presented with such a case. § 
Thus, this “power of perception” granted to itself by a district court 
has overruled Plessy, and its action has been affirmed by the Supreme | 
Court without opinion. 

Then again in the field of voting rights and under the Civil Rights } 
Act of 1960, and in spite of Lassiter v. Northamption Election Board f 
(860 U.S. 45), a Federal district judge in Alabama has ruled that a § 
board of registrars may not require an applicant for registration to 
read or write any article of the Constitution of the United States of § 
over 50 words. This in spite of our State constitution which says that 
an applicant may be required to write any article of the said 
Constitution. 

Also, though the State constitution plainly states that an applica- 
tion for registration in the form of a questionnaire is an aid only in Ff 
determining qualifications, a Federal district judge has ruled Negro [ 
appucene qualified from the application alone and has ordered them 

placed upon the registration lists as qualified electors. The question- 
naires cannot possibly show good character which is a State constitu- 
tional prerequisite, and all of this without following the procedure 
provided in the Civil Rights Act of 1960. 


LITERACY TESTS AND VOTER REQUIREMENTS 329 


This office, and I am speaking of the attorney | peta office of the 
State of Alabama, has never known or heard of a case before where 
the district judge registered from the bench. It was always thought 
that registration was a State matter to be handled by State officials, 
subject only to a decree of court, where necessary, that registration 
be not denied because of race or color. 

Again, the Fifth Circuit Court of ea aan has just ruled that upon 
demand of the Attorney General of the United States based upon in- 
formation in his possession that the registrars of Wilcox County, Ala., 
have discriminated in the registration of voters, the voting records 
must be produced for inspection even though the record shows by 
affidavits that no Negroes have applied for registration in 50 years 
or more. How can the registrars discriminate when only one race 
has applied for registration ? 

The Federal courts yo to any length to support any Negro case 
sponsored by the Attorney General of the United States. 

These various decisions and others have led me to the conclusion 
that nothing heretofore decided by the Supreme Court of the United 
States will deter the Federal courts from upholding the vanes of 
proposals such as presented by S. 2750 and S. 480 if they become law 

It is just as clear that both the Congress in passing such acts and the 
Supreme Court in later upholding them will be usurping the rights 
of the States and acting in a manner never before contemplated or 
permitted by the Constitution of the United States, or sanctioned by 
prior court decisions. 

In order therefore to’ help in some degree, may I be permitted to 
suggest that the Congress spell out clearly what it does pass, if it 

asses anything, so that the Federal courts may not, as they have been 
oing, give broader and greater rights than even those contemplated 
by Congress in the civil rights field. 


8. 2750 AND 8. 480 


@) The Federal Government is now doing everything necessary 
and proper to secure and protect the right to vote. In fact, Alabama 
feels that the Government is itself guilty of discriminating ia this 
field for no action of any kind has been taken for white people. 

In a suit now pending for decision in Montgomery County, Ala., 
the United States usked only for certain Negroes to be considered as 

ualified, ignoring the whites, although the evidence showed that 
the applications of both whites and Negroes had been rejected for 
the same and similar technical errors, 

(6) The laws preity in effect are adequate to assure that all 
qualified persons shall enjoy the right to vote. 

(c) In some of the Black Belt counties of Alabama, on any Satur- 
day afternoon in towns such as Eutaw, Uniontown, Selma, and Greens- 
boro, perscnal visits to those areas would demonstrate that not 1 in 
50 Negroes with sixth-grade educations are literate in the sense of 
possessing knowledge or judgment relative to the voting process. 

_I do not think that stems from an imbalance of educational opportu- 
me but an imbalance of ability to absorb and retain. 

s to just why one is literate for voting purposes after six grades 

but illiterate after five grades may forever remain an executive, legis- 
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lative, and judicial mystery. In some cases literate means “instructed 
in letters,” “educated,” while in others if you can read and write you 


are “literate,” 
(2) There are now no arbitrary and unreasonable restrictions on the 


right to vote which may not be corrected by proper action under the 


laws as they now exist. 
I cannot subscribe, as attorney general of my State, to any law 
which in effect. authorizes the use of a “throw net” to catch all in the 


voting rights field. 

Those who advocate the passage of the pertinent bills are in reality 
saying that the test for qualification is that you are a member of the 
Negrorace. All else is window dressing. 

The Attorney General of the United States just got through saying 
that. the main objective of these bills was aimed at six particular 
States, and the concern was strictly with Negroes. 

He has already stated the purpose of it and all the other, of course, 
is merely window dressing. 

Any consideration of the constitutionality of the proposed bills be- 

ins with the fundamental fact that, under our constitutional system, 
the qualifications of voters is a matter committed exclusively to the 


States, 
Senator Ervin, you went. into the case of Pope v. Williams. I will 


not. quote that at length, but I do want to quote one portion of it. 
In Pope v. Williams, 193 U.S. 621, it is said: 


The privilege to vote in any State is not given by the Federal Constitution, or 
by any of its amendments, It is not a privilege springing from citizenship of 
the United States. WVinor v. Happersett, 21 Wall. 162. It may not be refused 
on account of race, color, or previous condition of servitude, but it does not fol- 
low from mere citizenship of the United States. In other words, the privilege 
to vote in a State Is within the jurisdiction of the State itself, to be exercised 
as the State may direct, gnd upon such terms as to it may seem proper * * * 
The State might provide that persons of foreign birth could vote without being 
naturalized, and, as stated by Mr. Chief Justice Waite in Minor v. Happersett, 
supra, “such persons were allowed to vote in several of the States upon having 
declared their intentions to become citizens of the United States”. Some States 
permit women to vote: others refuse them that privilege. A State, so far as 
the Federal Constitution is concerned, might provide by its own constitution 
and Inws that none but native-born citizens should be permitted to vote, as the 
Federal Constitution does not confer the right of suffrage upon anyone, and the 
conditions under which that right is to be exercised are matters for the States 
alone to prescribe, subject to the conditions of the Federal Constitution, already 
stated; * * * The question whether the conditions prescribed by the State micht 
be regarded by others as reasonable or unreasonable is not a Federal one, * * * 

*** The right of a State to legislate upon the subject of the elective franchise 
as to ft may seem good, subject to the conditions already stated, being, as we 
believe, unassailable, we think it plain that the statute in question violates no 
right protected by the Federal Constitution. 

The reasons which may have impelled the State legislature to enact the statute 
in question were matters entirely for its consideration, and this court has no 


concern With them. 

Like language is used in Guinn, et al. v. United States, 238 US. 
347. It is particularly noted that the court there said : 

No question is raised by the Government concerning the validity of the lit- 
eracy test provided for in the amendment tinder cuons‘deration as an independent 
standard since the conclusion is plain that that teat rests on the exercise of 


State judgment and therefore cnnnot be here assailed either by disregarding the 
State’s power to judge on the subject or by testing its motive in enacting the 


provision. 
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Literacy tests for prospective voters have been in effect in this coun- 
try for a century. In Lassiter v. Tuylor, 152 F. Supp. 295, attention 
is drawn to the fact that 19 States, and I believe the Senator men- 
tioned 21, but only 7 of which are Southern States, prescribe literacy 


tests. 
It must be conceded that it is proper for a State to enact literacy 


requirements for voting. 

"To me that concession is bound to include the unquestioned concept 
that it is the States that have plenary and exclusive power to de- 
termine what is reasonable and proper. 

Senator Ervin. Do you not agree with me that the fact that we 
adopted the 17th amendment, prescribing exactly the same qualifica- 
tions for voters, for Senators and Congressmen, as section 2 or article 
1, that that amounted to a reaffirmation of that sole act of providing 
that the qualifications rested with the States? 

Mr. Gatton. Absolutely; and it could not be interpreted in any 
other way, Senator, in my viewpoint except as o reaffirmation. 

Senator Eavin. Do you not also agree with me that the adoption 
of the 15th amendment, to restrict the denial or abridgement of the 
right to vote on account of race and, then, the 19th amendment, on 
account of sex, was a recognition by Congress that the only proper 
way to deal with any question of qualifications was by congressional 
amendment rather than statute? 

Mr. GALuion, It was clearly spelled out; yes, sir. 

In this case, you did mention this also, and that is Lassiter vy, Nort- 
hampton Election Board—I believe that. was a North Carolina case, 
incidentally, but that is a 1959 case, and that supports the view, and 
it was there ee held by the present court that a literacy test 
ap oe to all alike, irrespective of race or color, was constitutional 
and valid. 

If these bills Nore the Supreme Court vy well say, as in Brown, 
that this is the first time that the power of Congress in this field has 
come squarely before us. 

So, my conclusion is that the courts may make constitutional that 
which is clearly unconstitutional and to avoid any such result and to 
avoid further destruction of the Constitution and injury to my State, 
the bills should be defeated. 

They are neither constitutional nor needed. 

Now, I would want to make a statement, also. Since looking into 
these bills, as I was requested to do, Senate bill 2979 has been intro- 
deed and I would like also to oppose the passage of that particular 

ill, 
In my original statement, the view was expressed that no reliance 
whatsoever may be placed in having the Supreme Court of the United 
States to declare these and similar proposals to be unconstitutional. 
The personal views of the members of that Court, so recently ex- 
pressed, have superseded constitutional principles. 

If the Congress of the United States passes these proposed bills, 
they will be declared constitutional, in my opinion, by the Supreme 
Court. The fact that they are unconstitutional makes little difference 
to that Court. 

The duty which the Congress is therefore called upon to perform 
becomes even more solemn in the wake of the recent Supreme Court 
decisions. | 

82715—62——22 
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These pro bills seeks to have validity attached to them by the 
simple expedient of calling them dh Hance legislation to enforce the 
applicable provisions of the 14th and 15th amendments to the Constitu- 
tion of the United States. 

And we heard the Attorney General of the United States present 
that at pengt , and I am strongly in disagreement with him, and I 
think you have covered that erouitt, Senator Ervin, yourself in the 
discussion which you had, and I will not go into that. 

But, clearly, they cannot be appropnae legislation eee 
the applicable provisions of the 14th or the 15th amendments. I thi 
that is clear. 

At least two things are immediately manifest: firstly, there can be 
no appropriate legislation which runs contrary to other ae 
of the Constitution; and secondly, the legislative branch of the Gov- 
ernment is making a judicial finding of discrimination in the voting 
field because of race or color. 

They are invading the judiciary in that determination. 

Senator Ervin. That is one of the horrible things about this bill, 
in my judgment. 

I think you will agree with me that any controversy which involves 
a question of interpretation or the application of the Constitution of 
the United States presents a judicial question, as distinguished from a 
Igeislative question. In view of the fact that the entire judicial power 
of the United States is vested in the Supreme Court, the efforts of the 
ri tes to enact this bill represents efforts to encroach upon the power 

f the judiciary and discharge and usurp the exercise of judicial 
functions. | 

Mr. Gatuion. Yes, sir. And, of course, you have not only your 
Federal laws but we have adequate State laws in our State of Alabama 
for registration ond voting for properly qualified applicants. 

While I am on that subject there, I heard the Attorney General of 
the United States making reference to these colored people, that some 
of them with college degrees were being denied the right to vote. 

We deny the right to vote also to white people, some of whom have 
college degrees. I know of one example. Pad not know whether 
he was making reference to it or not. 

But on the question there a Negro man, with a college degree, re- 
fused to fill in on the questionnaire whether or not he had been con- 
victed of a crime involving moral turpitude and, certainly, I think 
that is something that is reasonable information that the board of 
registrars would require, whether he be white or colored. 

And upon his refusal he was repeatedly denied registration. And 
there are many other examples that you can draw aren: 

In the Macon oa case the Federal agencies determined that a 

roup—I think some 48 or so—were entitled to register. They made 
dings. By order of the Federal judge, they were ordered to be en- 
rolled on the registration books. 

Of those, as Attorney General, I filed a motion to strike some 19 of 
them, Now, here you had a determination that they should be en- 
rolled on the books, registration books, for voting purposes. 

In filing the motion to strike some 19, it turned out that the court 
sustained, I believe, 10 or 12 of them because of prior criminal records. 
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Two had moved from the State and one was dead, and a jidicts} de- 
termination had been made that that individual was entitled to vote, 

Certainly, there can be no dispute over a dead man. 

But that is an example of many of the reasons behind some of the 
denials of registration. 

I would like to say, also, that there is a general apathy in many 
counties of Alabama on the part of those Negroes there to even come 
in and apply, and I do not. think it is incumbent upon any board of 
registrars to go out. and run them down and to bring them in and to 
register them. 

Suffrage is nota given right. It is a privilege. And under those 
circumstances, where you have no applications, I see no burden on the 
part of the board of registrars to go out and bring them in. 

S. 2979 applies to the election of both State and Federal officers, 
and the right to register and vote may not be denied except for— 

1) Inability to meet reasonable age requirements; 
2) Inability to meet reasonable requirements as to length of 
residence within the State and its political subdivisions; 
(3) Legal confinement at the time of the election or registra- 
tion; and 
(4) Conviction of a felony. 

Now, as to the legal confinement at the time of the election or regis- 
tration, right there, I would like to know just what was meant by 
se confinement.” 

oes it point up or does it mean insane people? That is the only 
interpretation I can give there except for, perhaps, someone in prison. 

Senator Ervin. And under that section, I think they would be en- 
titled to vote provided they could escape from the hospital or prison 
long enough to get to the polls. 

.Gattion. Yes, sir, that would be true. 

Now, that covers the field. What are the provisions for dope ad- 
dicts, habitual drunkards? We have those provisions in our State. 
No drug addict, no habitual drunkard, and no insane person, or a 
mental incompetent. Now, that could be many, many mental incom- 
petents that are not under legal confinements. 

Many of them are in nursing homes but totally without judgment 
for the voting process. 

Under this bill every one of those could come in. 

We also have reasonable, I think, regulations as far as vagrants are 
concerned and tramps. You have drug addicts, drunkards, vagrants, 
tramps, imbeciles, all enjoying the voting process, 

Now, this says “conviction of a felony.” We have the requirement 
as to character in our State. If you are going to restrict this to 
felonies, what about the thief who commits petty larceny every couple 
of weeks or so? | 

Does he continue that throughout the year and then when it comes 
time to register and to vote he comes in and has his voting right 

That is totally unreasonable, totally unreasonable. 

Reference is also made to arbitrary action of arbitrary inaction, 
and there again we are left without a definition as to what that 


constitutes. . ; | 
Senator Ervin. In other words, that “arbitrary” is sort of like the 


word “reasonable.” 
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I am inclined to think a pan is arbitrary and unreasonable if he 


does not agree with me on all propositions. 
Mr. Gatuton. Yes, sir, 
Senator Ervin. And that leaves it, certainly, for the election officials 


to sail out on the sea of uncertainty with no chart or compass to guide 
them there, 

Mr. Gatuion. You might have different interpretations by different 
courts as to what is arbitrary and as to what is reasonable. 

I think that these things should be spelled out. 

This bill is dangerous in its loose form. I would like to say this, 


Senator Ervin. Is that not the reason we have a written Constitu- 
tion today ? 

As the Supreme Court declared in the South Carolina case, we have 
a written Constitution so as to find out what kind of government we 
have and what powers it has. 


Mr. Gatxion. Absolutely. on 
Senator Ervin. Is there any constitutional basis for reading any- 


thing into the Constitution on this point except that the Constitution 
itself gives the States the power to prescribe the qualifications of 
voters for Senators and Congressmen, and that this power is not sub- 
ject to any limitations whatever wipe the limitations that the State, 
in prescribing qualifications cannot discriminate against a person on 
the basis of race or on the basis of their sex? 

Mr. Gatiion, That is all itdoes. That is all it does; and you cannot 
write something up into it. 

I would want to mention the fact that in our constitution of Ala- 
bama it provides that an applicant for registration must take an oath 
to support and defend the Constitution of the United States and the 
State of Alabama, and he must state in such oath the disavowing 
belief in, or affiliation at any time with, any group or party which 
advocates the overthrow of the Government of the United States or 
the State of Alabama by unlawful means. 

And, of course, with these provisions here in this bill that is com- 
pletely knocked out. 

And I ask, why should the proponents of this bill wish to deprive 
the State of Alabama of these American requirements? 

There is one thing, too, that we have. We have poll tax in our 
State. It is limited. It is not unreasonable. It is cumulative for 
only 2 years, a maximum of $3, a dollar and a half a year. 

Now. of course, that would be circumvented by this bill here. That 
would be left out. It is just a means of eliminating the poll tax which 
this Congress has already considered. 

Senator Ervin. And which the Supreme Court itself has held is a 
perfectly valid exercise of the constitutional power on the part of 


the State. 

Mr. Gariion. Yes. Now you have this by circumvention to elimi- 
nate it by this particular bill here. 

The poll tax in the State of Alabama, as I say, is reasonable. I repeat 
that the suffrage is not a given right. It is a privilege. The accumu- 
lated feature of $2 or $3 is certainly in line and reasonable and, in- 


cidentally, it provides a good bit toward our schools, All of the reve- 
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nues from that goes to our State-supported schools, and it amounts 
toconsiderable funds for the school system. | 

I could go on and on, Mr. Chairman, but I think that your discus- 
sion with the Attorney General of the United States pointed up the 
basic disagreements that I have with these various bills. 

Fundamentally, they are unconstitutional and infringe upon the 
constitutional rights of the sovereign States. 

But, too, let me say this: 

Again, it is apparent that Federal courts will be called upon time 
after time to determine what is reasonable or unreasonable. Why 
leave the States any power which may be subject to Federal judicial 
review? Why not go all the way and state in this very proposed bill 
that which is a reasonable age requirement and reasonable residence 
requirement? Why not define what is legal confinement? Why leave 
the States anything if past practices show statewide discrimination 
in the voting field because of race or color? 

If the States have been guilty of such discrimination, why, so to 
speak, reduce the crime from grand larceny to petty larceny? Why 
not stop the stealing altogether? 

Why doesn’t the Congress take away completely all States rights 
in the voting field? If the constitutional authority exists to take 
away a part of those rights, it may likewise take away all. 

The proposed S. 2979 is confusing on its face. In one part of the 
bill, a literacy test seems prohibited because only four grounds, not 
including literacy tests, may be used to deny registration; and in 
another part of the bill, the State literacy tests seem to be recognized 
aay a. sixth-grade education is made final as to literacy in the voting 

eld. 

Why not state in plain language that the States do have the right 
even under this proposed bill to fix literacy requirements not in con- 
flict. with section 3 of S. 2979? 

Finally, by section 4, arbitrary action or arbitrary inaction is pro- 
hibited in the voting field. Once again the State officials are left to 
the Federal courts for a definition of arbitrary action or arbitrary 
inaction. The arbitrary inaction may be decreed by a Federal court 
to be the failure to seek out members of the Negro race for registration. 

In concluding this brief statement, permit me to point out that the 
constitution of the State of Alabama provides that the Constitutions 
of the United States and the State of Alabama must state in such 
oath the disavowing belief in or affiliation at any time with any group 
or party which advocates the overthrow of the Government. of the 
United States or the State of Alabama by unlawful means. 

Why should the proponents of S. 2979 wish to deprive Alabama of 
these American requirements? 

Why should the proponents of this bill wish to use an adroit means 
of eliminating the poll tax as provided by Alabama’s constitution? 
The payment of 2 years’ poll tax is required by amendment 96, consti- 
tution of Alabama 1901. It is not included in the four grounds of sub- 
section 2(b) of section 2 of S. 2979 as a ground for denying the right 
to vote upon failure to comply. This is especially important to the 
States and to the Senate as a whole in view of its recent action on the 


poll tax question. | 
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One could go on and on, but fundamentally the bills, all of them, 
hy unconstitutional as infringing upon the constitutional rights of the 
tates. 

I would like to say this, that in view of the motives that are apparent 
behind these bills that have been referred to, that I am drawn to the 
inescapable conclusion that they originate out of a minority psychosis 
that is prevalent around Washington here today, and they seem to be 
punitive and vengeful acts against the South. ; 

We have arrived at a point, it seems, where there is so-called justice 
by the color line rather than by constitutional principles. I think it is 
time that we stop running the Government by national party politics 
and return to a government. of laws with honor and respect for our 
U.S. Constitution, the Constitution and principles laid down by our 
Founding Fathers. 

_ I£ it has come to the point. that only minority groups ure heard and 
considered by the heads of our National Government, then I say that 
I am here representing a part of the largest minority group in the 
United States today, and that is the southern white people who are 
some 40 million strong. = aie 

And, frankly, I have become very much disturbed at these vindic- 
tive bills that seem to be aimed like daggers at the heart of the South 
~ and my State of Alabama. 

I think that they are no more than mediums of political propa- 
ganda, seeking to get the votes of the Negro blocs here in the big cities 
of the Nation, and I think that certainly we have been under harass- 


ment down in my State. 
About every time that I look up another U.S. marshal is serving 


me with papers. . 

Our voting processes are being stricken out, and we have adequate 
laws in force now, and there are adequate Federal laws in force, and 
this is just a continued harassment on the part of the Federal Gov- 
ernment. And I strongly, strongly oppose the passage of these bills. 

Not only do I question the purposes behind them, because there 
are already adequate laws on the books, but I think that they are 
clearly unconstitutional. 

And I want to get strongly on record in opposition to S. 480, S. 
2979, and the other one. Whatisthat? S. 2750. 

Mr. Chairman, I want to thank you for your courtesy in allowing 
me to testify. I appreciate the opportunity to come before you. 

Senator Ervin. The subcommittee is grateful for your coming be- 
fore us and giving us the benefit of your views. 

It seems to me that we have about reached a stage in this country 
when the American people and the legislators ought to read again 
certain great decisions where the courts have said that the reason 
that the Founding Fathers wrote the Constitution was so that they 
could put the fundamentals of the Government into practice to estab- 
lish the rights of the citizens, and to put them into irrepealable laws 
beyond the reach of both the Government and the States in trouble- 
some times, Also I think it is time that the American people read 
again the Farewell Address of George Washington to the American 

le in which he described how the powers of government were 
divided in order to preserve the liberty of our people. 


+ 
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George Washington said that. it is just as important to preserve 
the constitutional principles as it was to establish them in the first 


place. 

Do you not agree with that? 

Mr. Gatiion. I certainly, fully agree with you, Senator, in that. 

And I might say, from the harassment that we have had in 
Alabama, that I can view it no more than a trend for political con- 
SumpHom, a trend toward carpetbagger rule in my State by remote 
control. 


That. is all it amounts to. 
Senator Ervin. There can be no question of the fact that the men 


who drafted and ratified the Constitution realized that history taught 
one ie dala truth. and that. was that the people could not be pie 
tected unless they had a good Constitution which would specify how 
the Government was to operate and the rights of the citizens guaran- 
teed. Is not the preservation of the constitutional principles, such as 
that giving the States the power to describe the qualifications of voters, 
for Senators and Congressmen, absolutely essential if the American 
way of life, that we have known and loved, is to endure? 
fr. GALLion. That is correct. 

Thank you very much, sir. 

Mr. Creecu. Mr. Attorney General, the statement made this morn- 
ing by the Attorney General of the United States and the memo- 
randum accompanying it, indicates that. the Attorney General is rely- 
gs the constitutionality of S. 2750 heavily on article I, section 4. 

his bill, of course, is limited to Federal elections. 

The Attorney General has stated he supported the bill under the 
broad inherent power of Congress to govern the Federal elective 


process, 
I wonder if you would care to comment on the extent of Congress’ 


power to legislate voter qualifications under article I, section 4 of 
the Constitution ? 

Mr. Gatton. Sir, I think the only thing—that is in reference to the 
place and manner of holding the election, and that is all there is. 

And the rest is left open and, naturally, that vacuum has been filled 
up by the States traditionally, and that is where it belongs. And the 
only other controlling factor is the place, manner, and time of holding 


the election. 
Now, therefore, certainly there is no constitutional authority to come 


in on the basis of that. 

There is no constitutional authority in article I. 

Mr. Creecu. Your feeling is that the proponents of this bill will 
have to look elsewhere for their constitutional basis 

Mr. Gatiion. They will have to look elsewhere, and I do not think 
they will find it anywhere in the Constitution. 

Mr. Creecu. Sir, several proponents of the bills, which are before 
thr subcommittee, have stated that although the Supreme Court has 
allowed literacy tests to stand in the Guinn case and the Lassiter case, 
that the Court has not passed upon the power of Congress to regulate 
literacy tests by finding that such tests are being usod {o discriminate. 

Now, these witnesses conclude that the cases which I have cited, the 
Guinn case and the Lassiter case, and others, are irrelevant, and that 
the bills can be substained under the enforcement clauses of the 14th 


and 15th amendments. 
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I wonder if you would care to comment on that argument? 
Mr. Gatuion. I did not hear the contention that those cases were 


irrelevant. 
Mr. Creecn. I do not mean, sir, that that contention was the Attor- 


ney General’s. — 
Ve have heard a number of witnesses, and this is a statement which 


has been made by several witnesses. 

Mr. Gauiion. Yes; 1 say I haven’t heard those cases mentioned 
as being irrelevant. Indeed, they are not irrelevant. 

They are right on point and certainly it was a recognition on the 
part of the Supreme Court of the constitutionality of the literacy tests 
and, indeed, at the State level. 

It. was the recognition of that fact. 

Mr. Creecit. The Lassiter case which, of course, is directly in point, 
was & unanimous decision of the Supreme Court, in 1959 upholding 
the constitutionality of the literacy statutes of North Carolina. 

It has been said, by some of these witnesses, that. the decision indi- 
cates that Congress has the constitutional authority to pass these 
bills and a section of the opinion to which they refer is this, sir. 

It says that while the right of suffrage is established and guaranteed 
by the Constitution, it is subject to the imposition of State standards 
which are not discriminatory, and which do not contravene any re- 
striction that Congress, acting pursuant to its constitutional powers, 
has imposed. 

I wonde:, sir, would you comment upon this assertion ? 

Mr. Gatrion. Well, as you state, that was a unanimous opinion 
held so by the Supreme Court of the United States, and I do want 
to point up again that date. That date it was decided was June 
8, 1959. 

Now, the Supreme Court held in that case, and I would like to quote 
a bit there also, that there was no constitutional defect inherent in 
the North Carolina statute on its face, since a State may properly 
conclude that only those who are literate should exercise their 
franchise. 

So, clearly, when you have an expression, by the U.S. Supreme 
Court, as Jate as June 8, 1959, recognizing the rights of the States in 
this field, it certainly points up the encroachment of the Federal 
Government when they now seek to come in and knock out all of 
those sovereign rights of the State. 7 

Senator Ervin. Cannot this bill be summed up that it is uncon- 
stitutional on each of these grounds? 

Tn the first. place, these bills attempt to apply to State and local 
elections as well as congressional elections, and they invade the area 
in which the State has the absolute power to prescribe the qualifica- 
tions of its voters under our system of government, irrespective of 
the Federal Constitution. 

Secondly, this bill is unconstitutional insofar as the original Con- 
stitution is concerned and the 17th amendment, because those two 
provisions, expressed by the simplest. language in the Constitution, 
that the right to prescribe the qualifications of voters for Senators 
and Representatives belongs to the States. 

In the third place, are these bills not unconstitutional under the 
15th amendment, first, because the operative parts of these bills are 
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not restricted to the denial of the right to vote on race and color, and 

previous condition of servitude, and, secondly, because even if they 
fad been so conditioned, they are not confined in their operation to 
that requirement? 

Mr. Gauuion. I think that is an excellent—— 

Senator Ervin. And they do not constitute a program for enforce- 
ment of the amendment for that. reason 

Mr. Gatuion. I think that is a very excellent summation, Senator. 

Of course, with the suits and all that I have had in the State of 
Alabama, I will go a step further and just. say very bluntly that these 
bilis are introduced for political propaganda, and we are tired of that 
in the State of Alabama. 

They are vindictive in nature, The present laws are adequate on 
the Federal statute books and our State statute books. 

Mr. Creecn. Sir, I know that you have commented in your supple- 
mental statement on S. 2979. That bill, of course, would make it un- 
lawful for a person, acting under cover of law, to interfere with the 
right of a person or, by the same token, not acting under the cover of 
law, to interfere with the right of a person to cast his ballot in State 
elections. 

Is there any constitutional basis for this? 

Mr. Gatuion. No; not that I can determine. 

I cannot see anywhere in our Constitution any reasonable basis 
for that insertion in S, 2979. 

Mr. Creecu. The 14th and 15th amendments, which have been 
cited as a basis for this legislation would, of course, apply only to 
the States; is that correct, sir? 

Mr. Gatuion. Yes. 

Mr. Creecn. And the article I, section 4, would only be applicable 
to Federal elections in your view ? 

Mr. Gauuion. That is correct. That is correct, sir. 

So any way you look at it, I am in strong opposition to these bills. 

They clearly are fundamentally unconstitutional. I view them as 
vindictive toward the South. I view them as political propaganda 
measures. 

I view them as unnecessary because we have adequate Federal laws 
and adequate State laws already enrolled on the statute books. 

Mr. Waters. Mr. Attorney Gencral, do you believe the Supreme 
Court would declare the bill to be constitutional ? 

Mr. Gatton. So far, in the voting rights field, they have certainly 
had a very liberal viewpoint, and from the past. recent decisions, that 
would be my personal conclusion. 

Mr. Waters. You believe they would hold this to be constitutional ? 

Mr. Gatuion. I would say that I think perhaps they would. As 
far as I am concerned as a lawyer, I think they are clearly unconsti- 


tutional, though. 


Mr. Waters. Thank you. 
Senator Ervin. But do you believe the Supreme Court would hold 


0 
them unconstitutional if ihe Court still retains its international in- 
tegrity and judicial stability ? 

Mr. Ga.uton. Well, certainly, and if they travel on established 
legal precedents. 
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Senator Ervin. The subcommittee appreciates very much, Mr. 
Gallion, your coming before us and giving us the benefit of your 
views, 

Mr. Gatuion. Thank you, sir. 

Senator Ervin. The subcommittee stands in recess until 2:15. 

(Whereupon, at 1:30 p.m., the subcommittee was recessed, to re- 


convene at 2:15 p.m., of the same day.) 


AFTERNOON SESSION 


se dvanls at this point: Senator Ervin (chairman) presiding.) 


enator Ervin. The subcommittee will come to order. 

I regret very much that Mr, Frederick T. Gray, who is a member 
of the Commission on Constitutional Government of Virginia and a 
former attorney general of Virginia, is unable to remain on account of 
previous engagements to give his testimony in person. Mr. Gray 
is one of the ablest constitutional lawyers in Virginia, and, in order 
that the citizens may have his views on the proposed legislation, I am 

oing to place in the record at this point his written statement and 
direct that it be printed in the record as if it were delivered in person. 

(The complete prepared statement of Mr. Frederick T. Gray is as 


follows :) 
SENATE Bitt, 2750 


In recent years those of us who believe that our Constitution is, and ought 
to be, a sacred compact between the people and their Government have on many 
occasions trembled with anxiety as the Nation’s highest tribunal deliberated 
on the meaning of words in that document. We have been appalled at times 
when the Court has permitted “changed conditions” to change the meaning of 
the Constitution itself. The proponents of Senate bill 2750 have been among 

_ those who have applauded such actions by the Court and have sought to relegate 
criticism of it into the category of near treason by chanting, almost as though in 
unison, “supreme law of the land” and by reminding us that we are sworn to 

uphold aud defend the Constitution and that the Court’s decisions “are the 

— Constitution.” 

What say these ardent advocates of the Court to its 1959 pronouncement in 
the case of Lassiter v. Board of Supervisors (360 U.S. 45)? There a unan- 
imous Court, speaking through Mr. Justice Douglas, upheld the literacy test 
for voting prescribed by the laws of North Carolina and said, among other 


things: 
“In our society * * * a State might conclude that only those who are 


literate should exercise the franchise.” 

This, of course, was not an unprecedented decision. I will point out in the 
course of these remarks several other occasions on which the Court has held 
similarly. Perhaps in one respect the decision is surprising, that being that it 

is the same view held by the Court over the years—-certainly as far back as 1884. 

In an examination of proposed legislation such as Senate bill 2750, it is all too 
easy to make broad generalizations as to the merit or lack of merit of the 
proposed luw. I shall not pause to question the fairness of a nationwide stand- 
ard calling for the completion of six primary grades when there is no provision 
for uniformity of school levels throughout the Nation. It may be that the one 
with a sixth-grade education in one State will have been required to reach a 
much higher degree of literacy than one who completed that grade in another 
State. One might go further and ponder the compounding of that “unfairness,” 
if such it be, when such persons change residences from one such State to another. 

I suspect that a number of the bill’s proponents will support it on the ground 
that the right to vote is basic to our concept of a democratic republic, and, 
therefore, all citizens of the Nation should be subject to uniform voting laws. If 
Senate bill 2750 is enacted into law and the principle established that Congress 
can control the requirements for voting in the States, surely these worshippers 
of uniformity, who believe that the term “States. rights’ is equivalent to “abuse 
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of the individual” and who believe that only the Federal Government can protect 
individual liberties, surely they will be quick to contend that under that power 
Congress must act to eliminate the unfairness I have mentioned by standardizing 
education throughout the land—under Federal control, of course. 

I shall not deal here with an argument as to the merits, or lack of merits, 
of uniformity. Those who support this measure with that argument miss the 
point. It is an argument which can only be properly made in support of an 
amendment to the Constitution. Conversely, many who place their confidence 
in the true Federal system of dual government may tend to generalize that under 
the 10th amendment, control of the franchise is reserved to the States, as it is 
not a power delegated to the General Government. They err by relying on a 
general provision when the true bar to Federal control here can be pointed out 
in more specific language. The authors of the Constitution of the United States 
dealt with the exercise of the franchise in five separate sections of the docu- 
ment: Article I, section 2; article I, section 3 (which was repealed in part by 
the 17th amendment) ; article I, section 4; article II, section 1, clause 2; and 
article II, section 1, clause 3. Four of the 23 constitutional amendments have 
been totally or partially devoted to that problem. They are the 14th, 15th, 17th, 
and 19th amendments. The 12th amendment, dealing with the electoral college, 
and the 23d amendment, conferring on residents of the District of Columbia the 
right to vote in presidential elections. are not considered strictly applicable to 
this discussion and thus are not included in the enumeration. 

I submit, therefore, that a calm and rational review of the Constitution and 
its amendments, together with the constitutional debates and judicial decisions 
on the question, will set forth clearly the authority or lack of authority of 
Congress to enact the proposed bill into law. My conclusion, after detailed con- 
sideration of the authorities, is that Congress lacks power under the Con- 
stitution to enact the proposed legislation. 

Senate bill 2750 is simply a bill to set minimum Hteracy requirements which, 
having been met, entitle un individual to vote in “Federal” elections without 
further testing by any State. A Federal election, according to the bill, is any 
“general, special, or primary election held solely or in part fur the purpose of 
electing or selecting any candidate for the office of President, Vice President, 
presidential elector, Member of the Senate, or Member of the House of Repre- 
sentatives, Delegate, or Commissioner from the territories or possessions.” It is 
true that lines 5 through 14 at page 3 of the bill prohibit such acts as coercion 
or application of unequal standards to persons who attempt to vote in Federal 
elections, but these acts already are prohibited by statute and case law, as well 
as by constitutional amendments. I refer to the Civil Rights Act (42 U.S.C. 
sec. 1971 (b) (1961) ) and the cases of United States v. Raines (862 U.S. 17 (1960) ) 
and United States v. McHlreen (177 F. Supp. 855 (E.D. La. 1960)). ‘The only 
apparent reason for the provisions in lines 5 through 14 of the bill is that 
they lend some authority to the proposed law by incorporating standards which 
previously have been approved. The important portion of the bill is clause (2) 
of paragraph (b), comprised of lines 15 through 21 on page 3. Reduced to its 
essential provisions, this clause outlaws the literacy tests of the several States 
by providing that if any person shall have a sixth-grade education, and shall 
Wee ved been adjudged incompetent, that person shall not be denied the right 
0 vote. 

As authority for congressional action of this nature. the uuthors rely upon 
“article I, section 4, of the Constitution: section 5 of the 14th amendment, and 
section 2 of the 15th amendment; and its (Congress) power to protect the in- 
tegrity of the Federal electoral process * * *.” In examinng the authority relied 
upon, I shall first analyze in detail the authority of Congress under article 1, 
section 4, to control the times, places, and manner of holding elections for U.S. 
Senators and Representatives. Next I shall consider the propriety of the pro- 
posed legislation under the 14th and 15th amendments. Finally, I shall touch 
upon currently existing civil rights laws and some special considerations appli- 
cable to presidential elections. 

Article 1, section 4, stutes that “The Times, Places and Manner of holding 
Elections for Senators and Representatives, shall be prescribed in each State by 
the Legislature thereof; but the Congress may at any time by Law make or alter 
stich Regulations, except as to the Places of chusing Senators.” ; 

It cannot be disputed that Congress can regulate the times and places of hold- 
ing elections for Senators and Representatives, within the limits set. The prob- 
lem arises over the interpretation of the word “manner.” Webster's preferred 
definition of the word describes “manner” as “a way of acting, a mode of pro- 
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cedure.” This throws little light upon the usage of the word, and one is Justified 
in concluding that “manner,” as used in this instance, refers to the how, when, 
and where of the election. Absent indications to the contrary, then, the ambigu- 
ous nature of the word migit lend support to the theory that Congress has final 
control of the time, place, and general conduct of each election for a Senator or 
Representative. However, as previously stated, the Constitution is specific with 
regard to voting rights, and article 1, section 2, provides that: 

“The House of Representatives shall be composed of Members chosen every 
second Year by the People of the several States, and the Electors in each State 
shall have the Qualifications requisite for Electors of the most numerous Branch 


of the State Legislature.” 
Obviously, the Constitution contemplates that each State will fix its own 


qualifications, 

The same provision as to qualifications to vote in elections for Senators was 
adopted by the 17th amendment in 1913, which provides: “The electors (for 
Senators) in each State shall have the qualifications requisite for electors of the 
most numerous branch of the State legislatures.” 

A normal interpretation of this section reveals clearly that while Congress 
may control the general proceedings as to time and place of a congressional elec- 
tion, each State is to set its own qualifications which must be met by individuals 
who seek to exercise the franchise. Under article 1, section 2, the Thirteen 
Original States were admitted to the Union with varying laws as to qualifica- 
tion of voters, and States subsequently admitted brought with them their own 
laws as to that qualification. For example, Massachusetts required of a voter 
“a freehold estate * * * of the annual income of three pounds, or any estate of 
the value of sixty pounds”; Connecticut qualified only such persons as had 
“maturity in years, a quiet and peaceable behavior, a civil conversation, and 
forty shillings freehold or forty pounds personal estate’; New Jersey denied the 
franchise to any save “all inhabitants * * * of full age who were worth fifty 

- pounds * * *.” Of course, the States are prohibited by the 15th and 19th amend- 
ments from discriminating on the basis of race or sex. 

The purpose for which article I, section 4, was intended is disclosed by an 
exanination of the attitude prevailing at the time of adoption of the Constitu- 
tion. In conventions called by the Thirteen States to ratify the Constitution, 
amendments were proposed to limit the power of Congress under article I, sec- 
tion 4, to cases where the States neglected or refused to make provisions for Fed- 
eral elections, It was contemplated that in case any State sought to withdraw 
from the Union by failing to elect Senators or Representatives, Congress should 
have power to set the time, place, and procedure for its own elections. Although 
a majority of the States—Massachusetts, New Hampshire, New York, North 
Carolina, Pennsylvania, Rhode Isiand, South Carolina, and Virginia—supported 
such an nmendment, they took no action because of assurances that Congress 
would not overstep its authority by attempting to control State election proce- 
dure. In this regard, James Madison said, “The election of the House of Repre- 
sentatives * * * will probably, forever be conducted by the officers, and ac- 
cording to the laws of the States.” It should be noted that at that time, election 
of Senators was by State legislatures, so that there was no question of Federal 
control of those elections. Ninety-two years later, in the case of Ez parte Clarke 
(100 U.S. 389), Justices Fields and Clifford stated that clarification of article I, § 
section 4, was “abandoned upon the ground of the improbability of congres- § 
sional interference * * *,” 

In the debates of 1842 concerning the power of Congress to provide that elec- 
tions of Representatives should be by districts (which power cannot be made 
analogous to the power to prescribe vote qualifications), Mr. Nathan Clifford of 
Maine, later a Supreme Court Justice, referring to the opinion of John Jay, 
sald Jay believed: 

“That every government was imperfect, unless it had the power of preserving 
itself. Suppose that, by design or accident, the States should neglect to ap- 
point Representatives * * *. The obvious meaning of the paragraph (art. I, 
sec. 4) was, that if this neglect should take place, Congress should have the 
power, by law, to support the Government and prevent dissolution of the Union.” 

Mr. Clifford then referred to an opinion in which Mr. Samuel Adams of Massa- 
chusetts expressed the same view. Both of Mr. Clifford’s statements may be 
found by reference to the Congressional Globe, 27th Congress, 2d session, at the 
appendix, page 349. Clearly, then, Congress was intended to have the power to 
schedule elections in the event that the States neglected to provide for elections. 
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In a committee report of the House of Representatives in 1901 concerning a 
disputed election, the committee decided that: 

“The best opinion seems to be that * * * the constitutional provision (art. I 
sec, 4) was inserted for the purpose of giving Congress the power to provide the 
means whereby a State should be represented in Congress when the State itself, 
for some reason, has neglected or refused to make such provision itself,” 

The report is cited as House of Representatives Report No. 3000, 50th Congress, 
2d session (1901). The same report, at page 3, quotes a report by Mr. Webster 
in the 22d Congress : 

“It is enough that the State presents her own representation on the floor of 
Congress in the mode she chooses to present it. If a State were to give one 
portion of her territory a representation for every 25,000 persons, and to the 
rest a representation only for every 50,000, it would be an act of unjust legisla- 
tion, doubtless, but it w ould be w holly beyond redress by any power in Congress, 
becnuse the Constitution has left all this to the State itself.” 

If any doubt should remain as to the question, it must be eliminated by a 
passage of Alexander Hamilton’s explanation of the Constitution. Hamilton, 
who was hardly a State’s righter, analyzed for the people of New York the 
question of which government should prescribe qualifications for voters in 
“Wederal elections.” While the passage refers to property qualifications, it is 
equally applicable to all other qualifications which might be required. Writing 
of the power to set qualifications for electors, Hamilton stated: 

“But this forms no part of the power to be conferred upon the National 
Government. Its authority would be expressly restricted to the regulation of 
the times, the places, the manner of elections. [Emphasis tn original.] The 
qualifications of the persons who may choose or be chosen, as had been remarked 
on other occasions, are defined and fixed in the Constitution, and are unalterable 
by the (national) legislature.” 

In Virginia, Patrick Henry suggested that article I, section 4, might place 
in the hands of Congress power to establish qualfications for electors and 
elicited this reply from Governor Randolph: 

“As the electors of the Federal representatives are to have the same qualifi- 
cations with those of this State legislature—or, in other words, as the electors 
of the one are to be electors of the other—this suggestion is unwarrantable, 
unless he (Henry) carried the ,Supposition farther, and says that Virginia will 
ugree to her own suicide * * *,’ 

The necessary conclusion to be drawn from this testimony by Madison, Hamil- 
ton, Governor Randolph, and others is that so long as laws must be made by 
men, citizens of States might just as well rely for local regulation upon their 
State legislature. In their wisdom, proven by our 173 years of experience with 
the Constitution, the authors of that document made just such a division in 
control of the franchise in article I, sections 2 and 4. 

In 1842, Congress first exercised its power under, article I, section 4, by 
providing that elections of Members of the House of Representatives should 
be by districts rather than at large. The several States at that time employed 
varying methods of election, and a heated controversy accoinpanied considera- 
tion of the legislation. Proponents of congressional district-vote legislation 
maintained that some States were using their power to hold at-large elections 
for Representatives to insure that the State’s majority party would have great 
bloc-voting power in the House of Representatives. Therefore, they said, it was 
time for Federal action to remedy the situation. A great many statesmen ob- 
jected to the inference that Congress was more competent than the State legis- 
latures to handle the problem. One of these men, Mr. Nathan Clifford of Maine, 
made a rather pointed suggestion to a Congressman from New York who favored 
Federal action. Asking the question why the States needed help from the 
Federal Government, Clifford said, “Why? Because the legislation of the 
States is unwise, in the opinion of a majority here. This is the creature arraign- 
ing and condemning the creature. Are not the people of New York, or of any 
other State, as competent as the Members of this House to judge as to which 
system will best promote their interest and prosperity? If the gentleman thinks 
otherwise, let him go home and promulgate that doctrine among the people, or 
in the legislature, and see how many votes he will get to sustain him in the 
sentiment; and perhaps hereafter, he will be more competent to decide as to 
their wishes upon the point in dispute.” (Congressional Globe, 27th Cong., 2d 
sess., 350 appendix (1842)). Mr. Clifford’s remarks would seem to be applicable 
to the voter qualification legislation currently under consideration. 
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In the question whether Congress under its power to regulate the manner 
of elections can compel States to elect Representatives by districts, the only 
power designated by the Constitution is found in article I, section 4. There is 
no express reservation of power to the States. The power to determine quali- 
tication of electors is expressly reserved to the States in article I, section 2. 
Therefore an argument which holds that Congress has power to require district 
elections for Representatives is not authority for the contention that Congress 
has power to set qualifications for electors. 

Despite the fact that there was a tremendously stronger case for Congress 
to require elections by districts than there is for Congress to establish voter 
qualifications, the district voting law was seriously challenged. For a summary 
of objections to the district voting law, see Paschal, “‘The House of Representa- 
tives: ‘Grand Depository of the Democratic Principle.” The results of the con- 
stitutional controversy indicate that Congress itself had little faith in its au- 
thority to pass the district-vote legislation, for, although Congress had the power 
to deny seats to unqualified members under article I, section 5, of the Constitu- 
tion, Members from four States were seated in the following session despite the 
fact that they were elected at large. Georgia, Mississippi, Missouri, and New 
Hampshire refused to elect Representatives by districts, but their Representa- 
tives were sented nonetheless. New York and Ohio, although they decided to 
vote by the district method, passed resolutions which denied the power of Con- 
gress to require that furm of election. And even though the district-vote re- 
quirement remained on the books for almost 90 years, Congress never denied 
sents to Representatives elected at large. Thus, the first attempt by Congress 
to expand its power in the field of election control produced results which can 
scarcely be comforting to the proponents of Senate bill 2750. 

In the wake of the Civil War, Congress launched an effort to enact legislation 
which would secure to all the newly freed slaves the right to vote, as well us 
other civil rights. Some insight into the propriety of this type of legislation is 
revealed by the fact that most of it was either held unconstitutional or was 
repealed within 24 years. You may be interested in an account of the bad 
administration of the Enforcement Act contained in U.S. News & World Report, 
February 19, 1960, pages 45, 46. But some of the laws, notably those prohibiting 
officials of government from discriminating on the basis of race or previous con- 
dition of servitude, were held constitutional. It is important to note that the 
Supreme Court, even as it upheld the newly created Federal power to act in the 
area of voting rights, found occasion to specify that the rights protected were 
the rights of qualified voters. I reemphasize that a qualified voter is one who 
has “the qualifications requisite for electors of the most numerous branch of 
the State legislature.” 

Thus in ex parte Yarbrough (110 U.S, 651), at page 663, a unanimous Court, 
speaking in 1884, acknowledged that the States: 

“Define who are to vote for the popular branch of their own legislature, and 
the Constitution of the United States says the same persons shall vote for 
Members of Congress in that State. It adopts the qualifications thus furnished 
as the qualification of its own electors for Members of Congress.” 

To the same effect is (Viley v. Sinkler, (177 U.S. 58 (1900) ). 

In Guinn v. United States, 288 U.S. 347, decided in 1915, the question was 
the validity of a combined Hteracy test and “grandfather clause” under the 
15th amendment. In the course of its opinion, the Court said: 

“No time need be spent on the question of the validity of the literacy test 
considered alone since as we have seen its establishment was but the exercise 
by the State of a lawful power vested in it not subject to our supervision * * *” 

In United States v. Classic (818 U.S, 209, in 1941), the Court held that 
primary elections are an integral part of national elections and therefore fall 
within the realm of some Federal control. But in referring to the right of 
citizens to vote, the Court did not neglect to stipulate that the right belongs 
to qualified voters: . 

“The right of qualified voters to vote in the congressional primary in Louisi- 
ana * * ®* tg thus the right to participate in that choice (of a Congressman).” 
{Emphasis added.) s 

In the same opinion, the Court in passing upon a law making it a crime to 
discriminate against a prospective voter stated: 

“So interpreted, section 20 applies to deprivation of the constitutional rights 
of quatified voters to choose repregentatives in Congress.” [Emphasis added.) 
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My pag Beg Sad in referring to the language of these cases is to demonstrate 
that the U.S. Supreme Court has always, either expressly or impliedly, recog- 
nized that the qualification of electors is a matter separate and apart from 
the time, place, and manner of an election. Furthermore, the Court has always 
recognized the power, vested in the States by the Constitution, to set their 
own voter qualifications within the limits of the 15th and 19th amendments. It 
would be impossible to note all the occasions upon which the normal interpreta- 
tion has been placed upon the two sections of article 1. However, it is in- 
teresting to note that “The U.S. Constitution: Text With Analytical Index,” 
presented by Mr. Celler, chairman of the House Committee on the Judiciary, 
carries a heading, “Blectors for Members of the House of Representatives— 
Qualifications of.” There, reference is made to article I, section 2, but no men- 
tion is made of section 4. (H. Doc. No. 206, 87th Cong., 1st sess., 1961.) 

Before leaving article I, section 2 and 4, I would like you to consider the 
following sentence and place your own interpretation upon its words, The 
sentence is: 

“Congress shall control the time, place, and manner of holding elections for 
Senators and Representatives, but the qualification of those who vote shall be 
determined by the States.” 

This is precisely what the U.S. Constitution provides, and I submit to you 
that there is only one interpretation which may be placed on those words. 

Let us turn now to a consideration of the power of Congress under the 14th 
and 15th amendments, and first let us deal with a preliminary question. 

The bill under consideration is avowedly aimed at the prevention of racial 
discrimination in fixing the right of individuals to vote in “ederal elections.” 
Therefore, if the 14th amendment did not have as one of its purposes the elim- 
ination of this discrimination, S. 2750 may not be passed under the authority 
conferred on Congress by that amendment. I will not impose on your patience 
by reading the text of the amendment. However, I would like to urge the 
Congress and the courts to adopt a practice of carefully considering the specific 
language of the Constitution and its amendments every time they rely upon them. 
There should be no doubt that the 14th amendment did not have as one of 
its purposes the elimination of racial discrimination in voting. 

With regard to the first section of the amendment, the Supreme Ceurt in 
1874, in Minor v. Happersett (88 U.S. 162), held: 

“It is clear, therefore, we think, that the Constitution has not added the 
right of suffrage to the privileges and immunities of citizenship as they existed 
at the time it was adopted.” 

In Terry v. Adams (845 U.S. 461), Mr. Justice Frankfurter stated: 

“The 15th amendment, not the 14th, outlawed discrimination on the basis 
of race or color with respect to the right to vote.” 

This case history strongly indicates that, whatever may be the current trend 
of decisions, the 14th amendment was not adopted for the purpose of prohibiting 
racial discrimination in respect to the right to vote. If that had been the 
effect of the 14th amendment, there would have been no need for passage of 
the 15th amendment. It has been accurately stated that section 2 of the amend- 
ment was adopted because it was impossible to get the States to surrender 
their power over the franchise. Therefore, the authors of the amendment 
proposed and secured adoption of a provision which would decrease a State's 
representation in the event of the State’s passage of discriminatory voting 
laws. In any event, that section of the amendment provides its own penalty 
He its violation so that no additional provision by Congress would be author- 


Thus far in the discussion of the 14th amendment, I have efdeavored to 
show that it was not intended to authorize any general legislation by Congress 
concerning voting rights. This is true, I submit, because section 1 of the amend- 
ment does not concern voting rights, and section 2 prescribes its own penalty 
for failure to observe its provisions. But I have not gone into great detail on 
the point, because now I shall establish that, even if the 14th amendment does 
authorize some congressional legislation as to voting rights, it does not extend 
authority to enact the provisions of S. 2750. 

The references in S. 2750 to the 14th and 15th amendments are to the sec 
tions which provide that Congress shall have power to enforce the articles by 
appropriate legislation. While it is true that these clauses confer on Con- 
gress rather broad power, it is also true that there is a limit to thie power. 
Surely no one would argue that the clauses authorize Congress to enact legisla- 
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tion directly contrary to the tntent of the two amendments, yet that is pre- 
cisely what 8, 2750 would do if it were enacted. 

The 15th amendment to the U.S. Constitution provides that: 

“The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of race, color, or 
previous condition of servitude— 

“The Congress shall have power to enforce this article by appropriate 
legislation.” 

It will be seen that if the equal protection; due process, and privileges and 
immunities clauses of the 14th nmendment are relied upon as authority for the 
proposed legislation, the authority of Congress to act pursuant to these clauses 
is governed by the same principles as those which govern the power of Congress 
under the 15th amendment. In other words, since the avowed purpose of the 
bill is to prevent racial discrimination, the power of Congress under the first 
section of the 14th amendment is the same as the power of Congress under 
the 15th amendment. 

An examination of the power of Congress to enact laws under these two 
amendments is in order. In the Civil Rights cases, the Supreme Court in 
interpreting the 14th amendment held that: 

“The legislation which Congress is authorized to adopt in this behalf is 
not general legislation upon the rights of the citizen, but corrective legislation ; 
that is, such as may be necessary and proper for counteracting such laws as 
the States may adopt or enforce, and which, by the amendment, they are pro- 
hibited from making or enforcing * * *” [Emphasis ndded.} 

We should consider also United States v. Harris, 106 U.S. 629 (1883), in 
which the Court said, “when the laws of a State recognize and protect the rights 
of all persons, the (14th) amendment imposes no duty and confers no power 
upon Congress * * *.” 

Similarly, the Supreme Court has said, in United States v. Reese, 92 U.S. 
214, in 1876, that the 15th amendment does not confer authority: 

“To {mpose penalties for every wrongful refusal to receive * * * (a) vote 
* * * (but) only when the wrongful refusal * * * is because of race, color, or 
previous condition of servitude * * *.” 

Or, phrased in another manner, the 15th amendment only confers on Congress 
authority to penalize State action under color of laws which States are con- 
stitutionally prohibited from making or enforcing. 

The cases from which the two preceding passages are taken were decided 
in 1876 and 1888 by two courts intimately familiar with the purposes sought 
to be accomplished by the 14th and 15th amendments. In the 1876 Recse 
decision, the Chief Justice was Morrison R. Waite; associates were Clifford, 
Miller, Field, Bradley, Swayne, Davis, Strong, and Hunt. The Civil Rights 
cases were decided 7 years Iater with the same Chief Justice on the bench, 
and the following associates: Miller, Field, Bradley, Harlan, Woods, Matthews, 
Gray, and Blatchford. The opinions set forth relatively simp!e tests which 
must be applied in determining the power to be exercised by Congress under 
the amendments. It is therefore proper to examine S. 2750 in the Hght of 
these requirements. - 

Stated simply, the purpose which is sought to be accomplished by the Dill 
is the outlawing of State literacy tests, and, incidentally, State-required poll 
taxes. Therefore, under the rules set forth by the Supreme Court, if the State 
literacy tests and poll taxes are prohibited by the 14th or 15th amendments, 
§. 2750 is a proper exercise of the power of Congress. But if these State laws 
are net prohibited by the Constitution, Congress lacks the power necessary to 
enact 8. L . - 

Literacy tests required by States of prospective voters have been repeatedly 
upheld. I have referred already to Lassiter v. Board of Supervisors, 360 U.S. 
45 (1959). Other decisions are Williams v. Mississippt, 170 U.S. 218 (1898) 
and Williams v. McCully, 128 F. Supp. 897 (W.D. La. 1955). In the Lassiter 
case, the Supreme Court considered a North Carolina statute which provided 
that every person presenting himself for registration should be able to read 
and write any section of the Constitution of North Carolina in the English 
language. In pronouncing the test a valid exercise of the State’s power, as I 
have said, Mr. Justice Douglas, writing for a tmanimous Court, held that: 

“In our society * * * a State might conclude that only those who are literate 


should exercise the franchise.” . ' 


LITERACY TESTS AND VOTER REQUIREMENTS 347 


or its amendments from making auch laws. Since Congress is restricted fro 
making laws in the premises except where States have made laws which the 
are “prohibited from making or enforcing,” it follows that Congress has n 
power to enact a law controlling this situation. c. 

Of course, it is not contended that a State law which provides an Uhreason- 
able or incomprehensible test, or a test that is unfairly administered, is consti- 
tutional, Such laws have been declared unconstitutional by the Supreme Court. 
The important point is that the Court, not Congress, held the laws unconstitu- 
tional, Congress has no authority to declare a broad range of State laws tn- 
constitutional by enacting its own conflicting law. | 

Poll taxes, which also would presumably be eliminated by 8. 2750, have always 
been sustained as a constitutional exercise of a State’s power. Therefore, there 
could ‘be-no. authority under the 14th or 15th amendment for Congress to enact 
a law eliminating this valid exercise of State pow:'t. 

As might be supposed from this discussion, ihe constitutional basis of the 
States’ power to establish voter qualifications is so well established that one 
objective reporter has stated in 3 Race Relations Law Reporter, page 390: 

“It would seem, therefore, that the States are free to establish any require- 
ment that they deem wise, as long as these requirements are not discriminatory 
nor based on sex, race, color or previous condition of servitude. As a conse- 
quence, voting rights may, and often do vary widely from State to State.” 

In fact, an annotated volume of the Constitution prepared for the Legislative 
Reference Service of the Library of Congress by Professor Corwin states that: 

“The right to vote intended to be protected refers to the right to vote as estab- 
lished by the laws and constitution of the State; subject, however, to the limita- 
tion that the Constitution in article 1, section 2, adopts as qualifications for 
voting for Members of Congress those qualifications established by the States 
for voting for the most numerous branch of their legislatures.” 

This statement appears in the section of the treatise dealing with the 14th 
amendment and would seem to apply with equal force in questions dealing with 
the 1$th amendment. It would be difficult to make a statement which more 
completely denies to Congress the power necessary for the enactment of S. 2750. 

For a conclusive expression of the position of the States with regard to the 
question, it is necessary only to look to State constitutions and laws. All the 
States require that each voter must. be a U.S, citizen, and all States set a mini- 
mum-age requirement. Practically all States prohibit idiots, insane people, and 
convicted felons from exercising the franchise. A substantial number of the 
States withhold the right to vote from paupers. . In addition, 19 States require 
some form of lite: acy test. It is error to assume that all or most of these.19 
States are Southern States. Arizona, California, Connecticut, Delaware, Maine, 
Massachusetts, New Hampshire, New York, Oklahoma, Oregon, Washington and 
Wyoming all require some form of literacy test. 

Laws governing the right to vote have been enacted, amended, contested in 
State courts, and tested by long experience by the citizens of the several States 
since the formation of the Nation. It would be a constitutionally indefensible 
act for Congress to assume the duties so long exercised by the States. It cannot 
he successfully contended that the Members of Congress know more about proper: 
qualifications for voters in any given State than do the members of that State's 
legislature. It was the realization of this fact which led the authors of our 
Constitution to leave the problem of voter qualification to the States. 

I do not believe that proponents of the pending legislation would rely upon 
recent civil rights legislation as precedent for the constitutional soundness of 
their proposed measure. The similarities are few, and the dissimilarities are. 
striking, Nevertheless, the possibility of such a comparison being made com- 
pels me to point out the fallacy in that line of reasoning. 

I will assume arguendo that the civil rights legislation passed in 1957 and 
160 is constitutional, This is quite an assumption, but even if each phase of 
that legislation were completely beyond challenge as an exercise of congressional 
power, a decision as to its constituttonality would offer no shred of support 
for the constitutional validity of S. 2750. The reason is that S. 2750 deals with 
the qualification of voters. In the Civil Rights Acts of 1957 and 1960, great 
respect is accorded, so far at least as the language of the act is concerned, State 
laws governing the qualification of voters. Even whn the law provides for the 
appointment of Federal referees to control procedures which have been adimin- 


In other words, the States are not precluded by any clause of the et fro 
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istered by the States for the better part of two centuries in the past, the lan- 
guage is clear that State qualifications are to be applied by those referees. 

By the words of its opening provision, the act is applicable to “all citizens of 
the United States who are otherwise qualified by law * * *” to vote. Follow- 
ing provision for the appointment of a Federal referee, Congress provided that 
a person discriminated against would be entitled to an order authorizing him 
to vote if “he is qualified under State law to vote.” Subsequently in the same 
section, it is provided: 

“The Court, or at its direction the voting referee, shall issue to each applicant 
sO declared qualified a certificate identifying the holder thereof as a person so 
qua ’ 

- And finally it is expressly stated that: 

“The words ‘qualified under State law’ shall mean qualified according to 
the luws, customs, or usages of the State * * *,” 

From this brief examination of the Civil Rights Act, which on its face accepts 
State requirements as to voter qualification, it is apparent that the act offers 
no inference of support for S. 2750, which would supplant State laws as to 
voter qualification. 

Thus far in this discussion of the right to vote in Federal elections, nothing 
has been said with regard to the right to vote for the President and Vice Prest- 
dent of the United States. This is because the right to vote for these offices 
is so clearly a matter of State concern that no convincing argument to the con- 
trary can be advanced. With regard to the selection of the electors who, in 
turn, elect a President and Vice President, the Constitution provides: 

“Bach State shall appoint, in such manner as the legislature thereof may 
direct, a number of electors, equal to the whole number of Senators and Repre- 
sentatives to which the State may be entitled in the Congress * * *.” 

The words “in such manner as the legislature thereof may direct” are con- 
clusive in determining authority for control of presidential elections. Thus in 
1802 it was held, in McPherson v. Blacker, 146 U.S. 1, that the State legislatures 
may. provide for election of presidential electors at large, or the election may 
be by districts, or the State legislatures may choose electors as they see fit. 
The same authority would apply in the setting of qualifications for voters. The 
argument for congressional control is insupportable, since the only power given 
Congress by the Constitution in this area is to “determine the time of choosing 
the electors, and the day on which they shall give their votes * * *” In an 
article published in the 1961 American Bar Association Journal, a member of the 
New York bar states that: | 
“There is a clear distinction between the right to vote for a presidential 
elector and the right to vote for'a Member of Congress. The former is a right 
granted by the individual State * * *.” | 
’ ‘The author goes on to point out that although the right to vote for Members 
of Congress is a federally derived right, it is within the power of each State 
to prescribe suffrage qualifications. It is well established that suffrage require- 
ments, both for elections of Members of Congress and for voters in presidential 
elections, are determined by the individual States, subject only to the restric- 
- tion of the 18th and 19th amendments. If suffrage requirements prescribed for 
these Federal elections meet the requirements of these two amendments, and 
the Supreme Court has held that both the literacy test and the poll tax do, there 
is no power in Congress to revise these requirements and make them conform to 


a national standard. 

I have endeavongf to prove that Congress lacks authority to enact the pro- 
posed legislation, 8. 2750. In so doing, it is not my purpose to detract from 
_ the powers given Congress in the exercise of its proper powers by fixing re- 

sponsibility for solution of local problems at the State level. Surely, the people 
of my home State, Virginia, may petition their State government for redress 
if present State legislation is unsatisfactory. I submit that Jefferson, Madison, 
Randolph, Henry, Washington, and other statesmen of their day would not hold 
Virginia incompetent to solve her own problems within the Commonwealth. 
In a like manner, statesmen of the present day should acknowledge the com- 
petence of State legislatures to solve problems existing within the several States. 
This, as I understand it, was the purpose in establishing a dual system of 
government under our Constitution. 

I do not object personally to the literacy standards prescribed in the proposed 
legislation. If Virginia, Connecticut, Montana, or California were to adopt 
those standards, no reasonable protest could be made. But I protest strenuously 


é 
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against the asserted power of Congress to apply those standards to all the 


States. 
In this great land where freedom is cherished, there are those who ardently 


believe that the elimination of any practice viewed by them as a social evil Is 
an end which justifies the means, They have no fear of unauthorized Execu- 
tive orders, unconstitutional laws, or judicial amendments to our Constitution. 
To them I say the greatest evil the world could know would be the destruction 
of this Nation. Let us work for social reform, let us seek perfect justice—but 
in so doing, let us not resort to practices which in the hands of would-be ty- 
rants could be as ready tools for the suppression of liberty as their proponents 
of today find them to be in what they consider the extension of liberty. Any 
device that avoids the Constitution can avoid it for the purpose of withdraw- 
ing privileges as readily as it can avold it to grant them. The first President 
of our country, mindful of this disposition of men to shake off the restraining 
bonds of the Constitution when the situation seemed to demand it or make It 


politically expedient, said in his farewell address: 
“If, in the opinion of the people, the distribution or modification of the consti- 


tutional powers be in any particular wrong, let it be corrected by an amend- 
ment in the way which the Constitution designates. But let there be no change 
by usurpation; for though this fn one instance may be the instrument for good, it 
is the customary weapon by which free governments are destroyed. The prec- 
edent must always greatly overbalance, in permanent evil, any particular or 


transient benefit which the use can at any time yield.” 
The provisions of S. 2750 may in the minds of some offer a transient benefit, 


but the precedent, if established, will eventually and inevitably operate to the 
detriment of the Nation. 

Senator Ervin. Mr. Bloch, Senator Goldwater was to be the next 
witness, and he said it would be a little time before he could get here. 
I believe that you know it is customary to take Senators’ testimony as 
soon as possible, but we are going to proceed with you, and then, if he 
comes in, if it will not discommode you too much, we can let him re- 
place yow posal edo 

The chairman is delighted to welcome Mr. Charles J. Bloch, of 
Macon, Ga., to come before the committee. 

Mr. Bloch is one of the most distinguished trial lawyers in Amer- 
ica, and, in my judgment, has no superior and very few, if any, equals 
as a constitutional lawyer. 

He has written a very illuminating book on the subject of States’ 
rights, “The Law of the Land,” which I wish I had the power to make 


every Member of the Senate read. 
STATEMENT OF CHARLES J. BLOCH, ATTORNEY AT LAW 


Mr. Biocn. Thank you, Senator Ervin. | | 

I have had the honor to appear before this committee on several 
occasions, sometimes as an official representative of the State of Geor- 
gia. This time I appear, and my appearance is. unique in at least 
two respects: one 3 

(1) I do not appear as a representative of the State of Georgia, 
but I appear at the invitation of Senator Eastland and your chair- 
man, Senator Ervin. — 

(2) I appear just after having had the privilege of hearing the 
remarks of the Attorney General of the United States in support of 
this legislation, which I opposed and continue to oppose. 

As I understood the ety oe) he recognizes that the States 
of this Union under the Northampton County, North Carolina case, 
and others which it follows, have a right to enact Jaws confining the 
right to vote to its literate citizens. In other words, to apply literacy 


tests. 
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What the Attorney General, it seems to me, with all due respect, 
would have the Congress do in these bills would simply destroy that 
power of the States by having the Congress define “literate” and make 
that word “literate” synonymous with having a sixth-grade educa- 


tion. 


seeks to register to vote, and the registrars, following the Georgin law, 
request that the applicant read or write a section of the Constitution, 
which is a part of our literacy test, the applicant may decline to do so 
if he can prove that he‘has completed the sixth grade in an accredited 
ene) of any State of the Union, the District of Columbia, or Puerto 
ico. 

The Attorney General made some reference to a provision in the 
Constitution that all men are created equal. I have never seen such 
a statement in the Constitution, but, if it were there, it would now be 
changed, or it would be changed if Congress enacted this legislation 
to say all sixth-grade students are equal. 

I think the Attorney General demonstrated the basic unconsti- 
tutionality of this plan when he expressed doubts as to its constitu- 
tionality as applied to State elections. If it is appropriate legislation 
under the 14th or 15th amendments, and I do not think it is, it would 
make no ‘difference whether State or Federal elections were involved. 

On November 9, 1961, I had the privilege of making a talk to the 
lawyers assembled in Birmingham, Ala., for the southeastern regional 
meeting. I called it “The Tangled Web.” It has been reprinted in 
the February 1962 issue of the Georgia Bar Journal. 

The general theme of it was: 

Oh, what a tangled web we wenve when first we practice to---deviate. 


Illegitimate and unconstitutional practices get their first footing * * * by 
silent approaches and slight deviations from legal modes of procedure. 


The Supreme Court of the United States said that in Boyd v. United 
States (116U.S., pp. 616, 635). 

The first slight feviations. the silent approaches commenced nbout 
18 years ago. 

‘oday, there are many lawyers and others who are not interested 
in the preservation of our system of government. 

Today, there are others who are so anxious for one purpose or an- 
other to ran ape their will upon the States of the South that they care 
not about the effects of evasion or ignoring of the Constitution upon 
the American system of government. | 

History says that when Admiral Farragut sailed into Mobile Bay 
he said, “Go ahead, torpedoes be damned.” 

That expresses their attitude toward those parts of the Constitu- 
tion which displease them, or which block their path and ambitions 
for power. 

Mr. Justice Douglas has recently warned of this trend, although he 
thought those pursuing it were men of good will. Recently, on June 
20, 1960, he said : 

We live and work under a Constitution. The temptation of many men of 
good will is to cut corners, take short cuts, and reach the desired end regardless 
of means (Hannah v. Larche, 363 U:S.. at p. 494). 

Despite Justice Dougtis-warning, this is exactly what these bills 
seek to do.. 


‘ 


If the plan of these bills is enacted into law and a citizen of Georgia’ 


LITERACY TESTS AND VOTER REQUIREMENTS 351 


The provision in section 2 of S, 2750 that the denial to any person 
otherwise qualified by law of the right to vote on account of his per- 
formance in any examination, whether for literacy or otherwise, if 
such other person has not been adjudged incompetent and has com- 
pleted the sixth primary grade of any public school or accredited 
private school in any State or territory, the District of Columbia, or 
the Commonwealth of Puerto Rico, is one of these shortcuts. 

S. 2750 was introduced January 25, 1962, and seems, in that respect, 
to be more pointed in its aims than S. 480 introduced the year before. 
aon 2 of S. 480 does not. mention the Commonwealth of Puerto 

ico. 

Under S. 2750, so far as literacy qualifications are concerned, a 
person may not be deprived of his right to vote in New York, or any 
other State, if he has completed the sixth primary grade of a public 
school in any part. of Puerto Rico. 

It would seem that S, 2750, particularly, will affect. States of the 
North far more than it does the States of the South, for we down 
home, we do not have many prospective voters who completed the 
sixth primary grade of 2 school in Puerto Rico. 

Roth bills, though, do affect all the States of the Union for they 
seek to establish a government. of the ignorant, by the ignorant, and 
for the ignorant. 

A few days ago, in discussing my proposed trip to Washington at 
Senator Ervin’s invitation with one of my partners, he asked me if I 
had ever heard of the phrase “social promotion.” I do not. know 
whether that has entered into the discussions here or not. But, to be 
on the safe side, I asked our superintendent of schools in Macon, Mr, 
Julius Gholson, superintendent of the board of public education, Bibb 
County, to tell me something about social promotions, and he wrote 


me this: 

Reference is made to our recent telephone conversation. This is to advise 
that it is a common practice with many school systems to make “social promo- 
tions.” I feel quite certain that from a nationwide viewpoint-——hundreds of 


thousands of pupils are affected by this procedure. 
T am enclosing a definition of “social promotion” which was prepared by Mrs. 


Fielder B. Goodman, director of primary curriculum in the Bibb school gystem, 
and one of our finest professional people. 


I will put that letter into the record, if I may. 
(The letter referred to is as follows :) 


Boarp oF Puaiic Epvcation, 
Macon, Ga., April 6, 1962. 


Mr, CHarves J. Boca, 
Attorney, 

710 Walnut Street, 

Macon, Ga. — 

Dear Mr. Biocon ; Reference is made to our recent telephone conversation. This 
is to advise that it is a common practice with many school systems to make 
“social promotions.” I feel quite certain that, from a nationwide viewpoint, 
hundreds of thousands of pupils are affected by this procedure. 

I am enclosing a definition of “social promotion” which was prepared by Mrs. 
Fielder B. Goodman, director of primary curriculum in the Bibb school system, 
and one of our fiuest professional people. 
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If I can be of further assistance, don’t hesitate to call upon me. 
With kindest personal regards and best wishes, I remain 


Sincerely 
; Jurius Grorson, Superintendent. 


Enclosure. 
SUPERVISORS OF INSTRUCTION, Brsp County SCHOOLS, 


Macon, Ga., April 1962. 

In compliance with the compulsory education laws of Georgia the public 
schools are required to enroll all children between the ages of 6 and 16 years. 

Some of these children have intelligence quotients of from 30 to 60. They are 
unteachable; indeed, they are scarcely trainable. 

It is a rather general policy to retain these pupils in each of the primary 
grades for a period of 2 years. At this time they are approximately 12 years 
old. They are then advanced, yearly, to the next grade. This is done in order 
that the children may be associated with their own age group. The social, physt- 
cal, and emotional homogeneity sometimes precludes the behavior problem that 


often develops in the wide-range age groups. 
Let it be understood that this group of children cannot read or write beyond 


the level of a first-grade pupil, often not as well as can a first-grade pupil. 
This procedure is known as social promotion. 
Mrs. FIELDER GOODMAN, 


Director of Primary Curriculum. 


Senator Ervin. As a inatter of fact, I made inquiries concerning 
that very matter, and most States have compulsory school laws which 
require persons to attend school up to the time of 14 or over, and 
some of them do not learn, and so the child keeps growing physically 
but not mentally, and they promote him socially because they do not 
want a 514-foot or 6-foot student in the first grade. 

And, yet, these bills would deny the State the right to refuse regis- 
tration to one of these socially promoted to the sixth grade, even 
though he never Jearned anything in school and could not read or 
write at all. 

Mr. Biocn. That is exactly what Mrs. Goodman says in the letter 
that I will also put in the record, if I may, that— 

In compliance with the compulsory education laws of Georgia the public schools 


are required to enroll all childven between the ages of 6 and 16 years. 
Some of these children have intelligence quotients of from 30 to 60. They are 


unteachable; indeed, they are scarcely trainable. 

It is a rather general policy to retain these pupils in each of the primary 
grades for a period of 2 years. At this time they are approximately 12 years 
old. They are then advanced, yearly, tothe next grade. This is done in order 
that the children may be associated with their own age group. The social, 
physical, and emotional homogeneity sometimes precludes the behavior problem 


that often develops in the wide-range age groups. 
Let it be understood that this group of children cannot read or write beyond 


the level of a first-grade pupil, often not as well as can a first-grade pupil. 

This procedure is known as social promotion. } 

Now, whether it exists just in Bibb County, Ga., or in the State of 
Georgia, or whether it is general in the other 49 States of the Union, 
certainly this committee can develop far better than I can, but it dem- 
onstrates just what the level of sixth-grade student means. It does 
not mean anything. 

Senator Ervin. As a matter of fact, as I understand it, the purpose 
of the first grade in school is to teach people to read and write very 
simple things. aa 

ut if Congress has the power to substitute an artificial standard of 
inserting completion school grades in lieu of real literacy tests, what 
would there be to prevent the Pig te from saying anybody who 
has completed the first grade shall be allowed to vote and shall not 


‘ , 
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be subjected to any test to determine whether he can actually read and 
etiag children in the first grade are supposed to learn to read and 
write 

If the constitutionality of this provision about a sixth-grader can be 
sustained, why could not the constitutionality of a similar requirement 
as far as a first-grade education is concerned be sustained ? 

Mr. Biocon. They could; and anticipating myself a little bit, if the 
can do it with reference to schools, then why can they not do it with 
reference to juries? ; 

Under your system, the system of all the gentlemen of this com- 
mittee, I suppose in the various States and certainly in Georgia, our 
trial juries are composed of those people made up rom a list of the 
intelligent: citizens of the county. Well, now, if Congress can pass 
this legislation with respect to schools, then with respect to juries and 
grand juries, which are made up from a list that are denominated the 
most intelligent citizens of the county, if Congress can do what is 
proposed here with reference to schools, then they can say: 

Now, with respect to jurors, Mr. State, you cannot have any definition of 
“intelligence” for your jurors except that above a sixth-grade education. We 
will let you have for your grand jurors, we will let them have an eighth-grade 
education, and that is the sum and substance of the measurement. 

In the cutting of corners, the taking of short cuts, the bills detour 
around a case decided by the very Justice who sounded the warning 
in Hannah v. Larche. 

That case, of course, is Lassiter v. Northampton County Board os 
Elections, 360 U.S. 48, decided by the Supreme Court of the Unite 
States just 3 years ago. 

I recognize that it has been cited to you already in these hearings. 
I have heard it referred to several times this morning and, doubtless, 
we will continue to hear about it as these debates go along. But it is 
another one of those landmarks of the law which must be overturned 
if the proponents and advocates of these bills are to reach their de- 


sired end. 

It is a declaration of the “law of the land” made by a unanimous 
Court. And we are told that the law of the land should no be ignored 
or defied. The declaration of the law of the land made by Justice 
pong ss and Chief Justice Warren and Justices Black, Frankfurter, 
Clark, Harlan, Brennan, Whittaker, and Stewart in the Lassiter case 
is based on legal recedents, too—legal precedents which have not. 
yet been disturbed by any modern psychological authorities. 


It is a declaration, too, written by a Justice who certainly cannot be 
considered as one of the strongest advocates of the freedom of the 
States, under the 9th and 10th amendments, to manage their own 
internal affairs. | 

Today, the law of the land as declared for scores of years, and as 
applied by the unanimous Court in the Lassiter case, is— 

1) The States have long been held to have broad powers to deter- 
mine the conditions under which the right of suffrage may be exer- 
cised, absent, of course, the discrimination which the Constitution 
condemns. Pope v. Williams, 193 U.S. 621, 633. Mason v. Missouri, 
179 U.S. 328, 336. 

(2) While the right of suffrage is established and guaranteed by 
the Constitution (Z'e parte Yarbrough, 110 U.S..651, 668-665) it is 
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subject to State standards which are not discriminatory and which 
do not contravene any restriction that Congress acting pursuant to its 
constitutional powers, has imposed. 7 

(3) Among those State standards which a State may take into 
consideration in determining the qualifications of voters are: 

(2) Residence requirements, age, previous criminal record (Davis 
v. Beeson, 183 U.S. 333, 845-347), 

(>) The ability to read and write, and other literacy tests (It was 
said last century in Massachusetts—and I believe this is the case to 
which counsel called the Attorney General’s attention this morning— 
that a literacy test was designed to insure an “independent and in- 
telligent” exercise of the right of suffrage). (Stone v. Smith, 159 
Mass. 413-414, 34 N.E. 521.) 

As of June 8, 1959, 19 States of the Union had some sort of literacy 
a pias as 2 prerequisite to eligibility for voting. 

ese literacy tests are a reasonable regulation under which the 
pene of suffrage may be exercised. Franklin v. Harper, 205 Ga. 779, 


This Georgia case, alluded to favorably by the Supreme Court in 
the Lassiter case, applied the law of the land as it had been declared 
from a time contemporaneous with the adoption of the 14th and 15th 
amendments in United States v. Cruikshank, 92 U.S. 452 (1870). 

Georgia is not alone in having so held even prior to the Lassiter 

case. 
I submit in my written statement. just.a few cases from States out- 
side the South in which this right and freedom of the State was 
upheld. I marked the ones which may be of particular interest. to 
the members of this committee, because on that list. are cases from 
Caerade, Arkansas, Massachusetts, and from New York, among 
others. 

Senator Ervin. T think you have cited in this phase of your state- 
ment, cases from Tdaho, Colorado, Tllinois, Indiana, Towa, Kansas, 
Marvland, Massachusetts, Minnesota, Missouri, New Hampshire, New 
York, North Dakota, Ohio, Oklahoma, Pennsylvania, Rhode Island, 
Washington, and Wisconsin. 


Mr. Brocn. Yes, sir. 
And, in addition to those, Mr. Chairman, if any member of the 


committee desires to pursue the study of those cases, he may find a 
good start in the annotation which ‘commences at. 91 A.L.R., page 
B49, 


_ It has got a copious note on all of the State court cases: 

Gillesby v. Canyon County (1910), 17 Idaho 586: People ex 
rel. Johnson v. Earl (1908) , 42 Colorado 238; People ex rel. Grin- 
nelly. Hoffman a); 116 Ill. 587; Simmons v. Byrd, 192 Indiana 
274 (1922); Kdmonds v. Banbury, 28 Towa 267 (1869): State 
v. Butta, 31 Kansas 537 (1884): Anderson v. Baker, 28 Mary- 
land 531 (1865); Capen v. Foster, 12 Pick. 485 (Massachusetts, 
1832): Commonwealth v. Rogers, 181 Massachusetts 184 (1902) : 
State ex rel. Pine v. Board of Education, 158 Minnesota 459 
(1924); Ensworth v. Albin. 46 Missouri 450 (1870) : In re Charter 
of Manchester, 4@ New Hampshire 277 (1867): People ex rel. 
Frost v, Wilson, 8 Hun. (New York) 437 (1875): Fitzmaurice 
v. Wiis, 20 North Dakota 372: Jeffrey v. State. 26 Ohio C. C. 
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591 (1904): Lehigh v. Thomas, 21 Oklahoma 901 (1908) ; Pat- 
terson v. Barlow, 60 Pennsylvania 54 (1869) ; 72 re Polling Lists, 
13 Rhode Island 729 (1881); State ew rel. Carroll vy. Superior 
Courts, 118 Washington 54 (1920) ; State ex rel. O'Neill v. Trask, 
135 Wisconsin 333 (1908). 

If any lawyer desires to pursue the study of these State cases, he 
my find » good start in the annotation which commences 91 A.L.R. 
B49. 
The Supreme Court in this Lassiter case recognized that. Congress 
acting pursuant to its constitutional powers may impose restrictions 
to the imposition by the State of standards and tests. 

What these bills propose is that Congress act above and beyond its 
constitutional powers. 

What these bills propose is that Congress ignore the fact. and the 
law that it has no power in this respect beyond that delegated to it 
by the States under article I, section 4, clause 1 of the Constitution. 
The full extent of the power delegated to Congress by the States is: 

The Times, Places, and Manner of holding Elections for Senators and Rep- 
resentatives, shall be prescribed in each State by the Legislature thereof; but 
the Congress may at any time make or alter such regulations * * * 

Contrasted with that sole delegated power are these constitutional 
powers of the States of the Union: 

1. That declared in article I, section 2, paragraph 1: 

The House of Representatives shall be composed of members chosen every 
second year by the people of the several states, and the Electors in each state 
shall have the qualifications requisite for Electors of the most numerous Branch 
of the State Legislature. 

2. That declared in article II, section 1, paragraph 2: 


Fach State shall appoint in such manner as the Legislature thereof may direct, 
2 number of Electors, equal to the whole number of Senators and Representatives 


to which the State may be entitled in the Congress but no Senator or Representa- 
tive, or Person holding an office of Trust or Profit under the United States shall 


be an Elector. 

3. That declared in the 17th amendment to the Constitution —and, 
to my mind, that is one of the most important phases of this discussion, 
because the 17th amendment postdates the 14th and 15th. It might 
be ingeniously argued that the 14th amendment, that cuts into those 
provisions of the original Constitution which I have read, supersedes 
them in some respects, but that argument is absolutely nullified when 
we take into consideration the fact that the 17th amendment, which 
was adopted some half century after the adoption of the 14th provides: 

The Senate of the United States shall be composed of two Senators from each 
ee elected by the people thereof, for 6 years ; and each Senator shall have one 
vote. 

Now, before I read the second sentence of the 17th amendment, I 
will go back and read that first sentence again : 

The Senate of the United States shall be composed of two Senators from 
each State, elected by the people thereof * * * 

What people? What people elect the Senators of the United States? 
That question is answered by the second sentence of the 17th amend- 
ment. The people who elect the Senators of the United States are: — 

The electors in each State shall have the qualifications requisite for electors 
of the most numerous branch of the State legislatures. ; 
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Electors who have a sixth-grade education? Electors who have 
the qualifestiotis prescribed by Congress? Electors who have the 
ae ae prescribed by the President of the United States? 
~ Not at all. 

I have not seen that referred to in anything that I have read in the 
discussions of these bills before the committee. Certainly it was not 
referred to in discussion this morning. But there clearly is a defini- 
tion of what is meant by the people who elect the Senators and their 
representatives, those people who have the qualifications requisite for 
the electors of the most numerous branch of the State legislatures. 

If Congress has the right to do this—— 

Senator Ervin. You will pardon an interruption. 

I would say that, which you have just said, is the finest and the 
simplest and the most indisputable statement to show the total uncon- 
stitutionality of these bills. 

Mr. Biocn. Thank you, sir. It was to me, particularly when you 
take this into consideration as a corollary to it. 

Congress has the right to say that the only educational standard 
that a State can epply is a sixth-grade education, that that is the 
maximum, then why cannot Congress say : 

Well, now, we know that back at the time of the adoption of the Constitution, 
21 years of age was the legal age of voting. But, as they said in the famous 
school segregation case, Brown against the People and so forth— 


I paraphrase— 

In this day and time education is one of the chief dominions of the State. 

Now, sitting up here in Washington, we know that 21 years is no longer a real 
test. People see moving pictures; they hear radio; they see television. In this 
day and time a 10-year-old child is equivalent to a 21-year-old individual 100 
years ago, so we are going to let 10-year-old children vote. 

Senator Ervin. If I may interject at this point, I have had difficulty 
understanding the psychological state of those who try to attribute to 
these simple and clear words a meaning different from what they say. 

In other words, section 2 of article I and the 17th amendment say, 
in as oo language as can be found, that the only people who are 

ualified to vote for Senators and Representatives in Congress are 
those persons in each State who have the qualifications requisite for 
electors of the most numerous branch of the State legislatures. 

It seems to me that speaks so plainly that there is no reason for con- 
fusion, and I have tried to get some kind of an explanation for the 
phychological state of those who try to attribute to those words a 
meaning wholly incompatible with the words themselves. I have 
reached the conclusion that they are in many cases sincere men who 
have engaged in performing what may be called an intellectual twist. 

I think that fundamentally they are engaged in an effort to com- 
plicate simplicity, and whoever en in an effort to complicate 
simplicity winds up in the most confused mental state possible, and I 
think that is the psychological explanation of these men who assert 
that section 2 of article I and the 17th amendment do not mean what 
they say in the pane imaginable English. 

Mr. Buocn. I am coming back to the 17th amendment, if we have 
time, a little later. 

The fourth one of the places I thought in the Constitution that was 
apt was the 10th amendment, of course. 


a 
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(4) Those specifically reserved by the States by the 10th amend- 


ment: 
The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 


people. 
Almost fourscore years ago the Supreme Court of the United States 
snid that the States define who are to vote for the Popnlae branch of 
their own legislature, and the Constitution of the United States says 
the same persons shall vote for Members of Congress in that State 
and that the Constitution thus adopts the qualifications thus furnished 
as the qualification of its own electors for Members of Congress (Z'@ 
parte Yarbrough, 110 U.S. 663 (1884) ). 

If Congress has power to say that a State’s educational standards 
of voting may be limited as provided in these bills, then it has the 
power to say that only holders of college degrees may vote. 

If Congress has power to prescribe the educational standard pre- 
scribed in these bills, it has the power to prescribe age standards, 
and may substitute for 21 or 18 years of age, 40, 50, 60, or any higher 
or lower figure it desires. 

If Congress has the power to prescribe this educational standard 
it has the power to prescribe standards of required residence, an 
may say that no elector shall vote for a Member of Congress who has 
not resided in the State for 10, 20, or 30 years. 

If Congress has the power to prescribe this educational standard, 
the people of the States will have lost their power to determine the 
qualifications of those who choose their pepiee nrc 

This committee, this Senate, should place the Constitution of the 
United States as a roadblock to any further cutting of corners, taking 
of short cuts. 

If any good purpose is to be served by the adoption of any such 
legislation as this, let. it be placed before the States and the people 
thereof in the manner prescribed in the Constitution for amending 
the Constitution. 7 

Mr. Chairman, that was my original statement. Since I prepared it 
some weeks ago—I remember I came up 2 or 3 weeks ago—— 

Senator Ervin. When the bane of the committee to hold sessions 
was canceled, owing to the fact that the Senate was in session and 
we could not obtain unanimous consent to hear you. 

Mr. Brocn. I was rather glad of it because it gave me a chance to 
study some more while I was up here, and I prepared a supplemental 
statement which has been furnished to counsel. 

In my original statement, in listing the powers delegated by the 
States to the Congress which might authorize tlie enactment of this 
legislation, I did not overlook section 5 of the 14th amendment, nor 
section 2 of the 15th amendment. These bills, if enacted into law, 
would not be “appropriate legislation,” in my opinion, as that term. 
is used in these amendments. 

_ That the States were not shorn of their power by these amendments 
is demonstrated by the caper 24 of the 17th amendment. : 

, I have gone into that orally a few minutes ago. But I became 
interested, Mr. Chairman, Senators, while I was here, in reading the 
debates on the adoption of the 17th amendment. I became particu- 
larly interested in that. because the Chairman and I are about the 
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same age, and we were, doubtless, students in college at the time the 
17th amendment, what became the 17th amendment, was being 
debated. 

And one of the favorite subjects of debates in those days down at 
the University of Georgia—they believe in debating; we have two 
literary societies there: one the Demosthenian, and the other the Phi 
Kappa, that date back over a century and the buildings that house 
them are more than 100 years old. 

One of the favorite topics of debate in those old societies and in the 
intercollegiate debates back from 1910 to 1913 was, “Resolved, That 
Senators of the United States ought to be elected by the people of the 
States thereof.” and we were made to debate both sides of it, too. 
They did not give you any one-sided view of it. 

We were particularly interested in it down in Georgia because 
Senator Bacon, Senator A. O. Bacon, of Georgia, was in the U.S. Sen- 
ate then, and he was an outstanding opponent of the 17th amendment. 

T had the opportunity of having some research made as to the de- 
bates in the Senate on the 17th amendment, and I will be glad to fur- 
nish the committee with a schedule showing where those debates can 
be found in the Congressional Records of that day. 

Some portions of it are so outstanding that, with the permission of 
the Chair, if you have time, I call attention to the debate that oc- 
curred on May 23, 1911, on the floor of the Senate, volume 47, page 
1487, of the Congressional Record. 

There, one debater after another, one Senator after another, called 
attention to the fact that when New York, Pennsylvania, Massachu- 
setts, and Rhode Island ratified the Constitution, they did so with this 
preamble, and I quote: 

In full confidence— 


some left out— 


that the Congress will not make or alter any regulation in this State respecting 
the times, places, and manner of holding elections for Senators and Representa- 
tives unless the legislature in this State shall fail or refuse to make laws or 


regulations for that purpose. 
__ Now, notice there was not a single southern State there mentioned 
in that debate, although some of the southern States, and yours cer- 
tainly, Mr. Chairman, and Virginia did pass similar resolutions. 
New York, Pennsylvania, Massachusetts, and Rhode Island were 
those in that day guarding States rights. 
Senator Rayner, of Maryland, volume 47, page 1487. said: 
The idea of this clause was that when the States failed to act— 
now, we are talking about the clause in the Constitution that the dis- 
tinguished Attorney General referred to this morning— 


when the States fail to act, Congress should act, but it never was intended and 
never was in the contemplation of the framers that the authority of Congress 


should supersede the regulations of the States. 


And then he said: 
There is no provision in the Constitution giving Congress supervisory power 


of the manner in which the States shall determine the matter or the regulation 


. a8 to the election of electors. ; | 
___ Page 1488 of that same Record shows participation by Virginia and 
_ South Carolina. | 


a 
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The trend of the times was so well predicted in that debate that, 
with the permission of the Chair, I want to read into the record a 
brief statement from a speech made by Senator Heyburn, of Idaho, 
June 7, 1911, Congressional Record, volume 47, pages 1738 and 1739: 


We are receiving into this country an element of people— 


this is 51 years ago— 
that bring no traditions incident to our country with them. ‘They come frum 
other countries where the participation of the people in the determination of 
public questions does not exist. They come to this country with the idea that 
it is in the nature of a socialistic government. They know nothing at all of the 
foundations, principles, or traditions of our Government. 

It takes generations for them to become imbued with the ideas essential to 
the maintenance of this Government. They seek to change it from the time 
they land on our shore. That element that supports the revolutionary party 
in this country is a foreign element. As generations come, they drop out, but 
they are reinforced by others that are coming in. 

For the last half century we have had to contend against the foreign idea 
or conception of our Government. We have had to contend agvinst those who, 
because of their unfamiliarity with our system of government, and wandering 
in the field of political conjecture, without any anchorage, these conditions em- 
phasize the necessity of standing by our written Constitution, which represented 
at the foundation of our Government the true opinions upon which the Govern- 
ment should rest, and which represent them in a larger measure today than ever 
before. 

There is more necessity today than there ever was for a citizenship that 
adheres to the foundation principles of this country because of its traditions, 
becuuse of the reasons for their adoption. 

The Senator from Maryland says we are in an era of peaceful revolution. 
If this element is to grow and extend its influence upon our Government, we 
may find ourselves in a revolution that is not a peaceful one. 


That is the end of the quotation from Senator Heyburn of Idaho, 
on the floor of the U.S. Senate, June 7, 1911, 51 years ago. 

If it was true 51 years ago, how much stronger, how very much 
stronger is it today? 

Then you will find in volume 47, page 1765, this. They were dis- 
cussing a committee amendment, and they said: 

The only effect of the proposed change in the Constitution would be to 
deprive Congress of the power to prescribe regulations for holding the election 
by direct legislation. 

In other words, you will find there the legislative history of the 
adoption of the 17th amendment which proves emphatically that 
the second sentence of the 17th amendment was intended to define 
the word “people” in the first sentence. 

Now, Senator Borah was a great Senator. He was sort of the idol 
of the college boys of 1911, and I have a long excerpt from what he 
said, but I read only a clause or two of it, a paragraph or two of it. 

I quote from volume 47, pages 1889 and 1890: 

Mr. President, I want, as briefly as IT can now, to submit three propositions, 


and the well established law which sustains them. 

Tie first proposition is that the State, alone, can determine the qualifications 
of the voter. The National Government has no power, aside from the proposi- 
tion of preventing discrimination, to interfere with any qualification which 
the State fixes with reference to the voter. Whenever the State determines 
Who shall vote at an election, if there is no element of discrimination, such as 
is covered by the 15th amendment, Congress cannot interfere with the action © 
of the State. This question is so well established that I need only call attention 


to the authorities, 
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And Senator Borah cited Pope v. Williams, the Yarbrough case, 
James v. Bowman, 190 U.S. page 142, the last of which I do not think 
has been alluded to body. 

_ And if Senator Borah were living today, he could say: “Well, Mr. 
Justice Douglas repeated what I said in 1911, repeated it in 1960 in 
the Northampton County Lassiter case.” 

And finally with my excerpts from those old debates is a speech of 
Senator Bacon of Georgia, which is intriguing to me because his 
ga and great-grandson are practitioners today at the Macon 

ar. 
His grandson, who is his namesake, Augustus Octavius Bacon 
ops is a lifelong friend of mine, one of the outstanding lawyers 
of Georgia, and I called his attention the other day to this speech 
which his grandfather had made in the Senate on April 23, 1912, 
almost exactly a half century ago, and just about 2 years before the 


old gentleman died. 

Senator Bacon said: 

Without exception, every State, the records of which have been preserved or 
can be found, beginning in New Hampshire and going to the extreme South, 
embodied in their adoption of the Constitution their demand that if the power 
of the Federal Government to supervise elections in the States should remain, 
it should only be exercised, in the language of the Convention of New York, 
whenever the legislatures shall neglect, refuses, or from any circumstance shall 
be incapable of doing so. 

Now, Mr. Chairman and Senators of the committee, there is your 
foundation for your study. You will have opportunity to go into it 
far more fully than I did. 

There is your foundation for ou study of the meaning of the sec- 
ond sentence of the 17th amendment and your ability utterly to de- 
monstrate the unconstitutionality of the pending legislation. 

Senator Ervin. If I may interrupt you, I think you have made a 
very significant contribution in calling the attention of the subcom- 
mittee to Senator Borah’s statement. That statement was made by a 
Senator who was present in the Senate when the Senate drafted and 
submitted the 17th amendment to the States for ratification or rejec- 
tion. He stated most clearly and most emphatically in the excerpt 
from his speech, which you have read, that the Congress has no power 
whatsoever to prescribe the qualifications of voters, and that, on the 
contrary, that power belongs solely to the State, and the only limita- 
tion then on that power was that imposed by the 15th amendment. 

Of course, since that time the 19th amendment has imposed an- 
other qualification or limitation, and it is very significant that the 
position that Senator Borah took in 1911, when they were considering 
the submission of the 17th amendment, was identical with the position 
taken by Alexander Hamilton, who was a party to the convention in 
which sections 2 and 4 of article I were written. 

In the letter of Hamilton which constitutes Federalist No. 60, 
Hamilton said that the Congress had no power whatever to prescribe 
oe quaiicetions of voters, but that that power was confined to the 

ates. | 9 

Mr. Brocn. Shall I proceed, sir? 

Senator Ervin. Yes. 
Mr. Brocn. I am very nearly through. 


‘ 
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What you said there couples in with what I had next here, You 
will notice that when Senator Borah was speaking, in what I read, 
he did not refer to the 14th amendment. He did not refer to the 14th 
amendment at al!. He referred to the 15th amendment. He never 
referred to the 14th amendment because it is only very recently that 
the 14th amendment has been construed so as to have anything what- 
soever to do with voting. 

If the 14th amendment had been intended to apply to voting, then 
the 15th ainendiment was pure surplusage. There was not any need 
of it at all. 

That was demonstrated just a few years after the adoption of the 
14th amendment by the Supreme Court of the United States, just 
4 years after the adoption of the 14th amendment. 

Mrs. Virginia Minor, a native-born, free, white citizen of the 
United States and the State of Missouri over the age of 21 years 
wished to vote for electors for President and Vice President of the 
United States and for a Representative in Congress at the general 
election to be held in 1872. 

She applied to one Happersett, who was the registrar of voters, to 

register her as a lawful voter, which he refused to do, assigning for 
cause that she was not a male citizen of the United States but a woman, 
and, therefore, not qualified to vote under the constitution of the 
State of Missouri, which provided that only male citizens should 
vote. 
The Supreme Court of the United States upheld the registrar, 
being unanimously of the opinion that the Constitution of the United 
States does not confer the right of suffrage upon anyone, and that 
the constitution and laws of the several States which commit that 
important trust to men alone are not void. 

That decision remained as the law of the land until the adoption 
40 years later or 45 years later of the 19th amendment. 

I suppose it will be argued that the decision has become eroded 
by time, and that under more recent decisions the State may not deny 
to any person within its jurisdiction the equal protection of any of its 
laws, including registration and voting laws. 

It will be argued, therefore, that qualifications prescribed by State 
laws for voting or registration to vote, other than qualifications based 
upon age, residence, freedom from confinement and freedom from 
conviction of a crime, are susceptible of use and have been used to 
deny citizens the right to vote because of their race and color, and 
that, therefore, Congress has the right to, and should, nullify and 
supersede the qualifications by State Jaws. 

Now, that was one of the arguments that the distinguished Attorney 
General made this morning: : 

That we folks down in the South are discriminating against colored 
people who are applying for the vote, and, therefore, Congress has got 
to enact some legislation like this about it. | 

Now, if this be good logic, if section 5 of the 14th amendmert can 
be used in that respect, then it can be used to abolish any State 'egis- — 
lation which the Congress thinks is being used to deprive persons 
within the jurisdiction of any State of the equal protection of the laws. 

It would make no difference, if this is the law, what State or how 
many States had used the law discriminatingly, or, in the language of 
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the Constitution, so as to deprive persons within its jurisdiction of 
_ the equal protection of the laws. 

If the State of California, for example, in the opinion of Congress, 
used its capital punishment statute so as to deny persons within its 
een of the equal protection of it, that is, if more Chinese or 
Negroes were executed than white people, then the Congress could 
supersede the statutes of all States prescribing capital punishment. 

| Ynder this new theory of constitutional law, 1f a State criminal 
statute is even susceptible of such use by any State, Congress may 
repeal all such statutes in every State. 

his supposed new-found power of Congress would not be confined 
to criminal statutes. If taxing statutes of a State are susceptible of 
ties - or are being so used by any one State, Congress may repeal 
them all. 

Under this supposed new-found power Congress could repeal any 
statute of any State susceptible of being used to abridge the privileges 
or immunities of citizens of the United States. 

Under this supposed new-found power Congress could repeal any 
statute of any State susceptible of being used to deprive any person 
of life, liberty, or property without due process of law, or susceptible 
of being used so as to deny to any person within the jurisdiction of a 
State the equal protection of the law. 

If Congress has this power, then the States and the cities have 
absolutely no police power left, for any statute or ordinance enacted 

“for the health, safety, and general welfare of the people is susceptible 
of being discriminatingly used, driver's licenses, speed-limit laws; all 
safety measures will disappear; all health measures will disappear; 
and the control of every phase of everyday life will pass from city 
councils and State legislatures to the Congress. 

Senator Ervin. At this time we will hear from Senator Goldwater, 
wio had very kindly given his consent for you to finish your state- 
ment, Counsel may want to ask questions, but I know what diligent 
efforts you have made to get here at the scheduled time, and it has been 
very difficult. 

Mr. Bloch understands thoroughly. 

Mr. Brocn. Do vou want me to wait ? 


r 


Senator Ervin. Yes, if you will. 


STATEMENT OF HON. BARRY GOLDWATER, U.S. SENATOR FROM 
THE STATE OF ARIZONA 


Senator Go.pwarer. I will probably learn more listening to him 
than he will listening to me. 

Mr. Brocn. I doubt that. , 

Senator Ervin. Senator Goldwater, do you know Mr. Bloch? 

Senator Gotpwater. How do you do, sir. Nice to know you. 

Senator Ervin. In my judgment, I do not think there is a superior 
constitutional lawyer in the United States. In fact, I do not think 
he has any equal. | ‘ | 

Senator Gotpwater. I will not be getting into that aspect of it. 

_ Mr. Chairman and members of the committee, I do not intend to 

take long on this. My Governor called and asked if I would mind 
taking his place because you had requested that he be here and he 
-cannot be here. oS ; | 


’ 
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The Governor and I, I believe, are in perfect agreement on this. 

That there are abuses, as charged by the Attorney General, I do 
not think we can doubt, and it is regrettable. But I do not see why 
we should change 44 State constitutions and State laws because six 
are violating the so-called constitutional rights to vote. 

Neither can I understand the magic of the sixth grade test. Now, 
the Arizona law is a very simple one. A person has to pass two 
literacy tests to be eligible to cast his ballot. 

First, he must be able to read the U.S. Constitution in English. 
This means just usually the first sentence. 

Second, he must be able to write his name. 

I cannot think of a better literacy test than being able to read a 
sentence or two of the Constitution and write one’s name. We go a 
little further out there. In the Constitution we add a requirement for 
State officers and members of the legislature. In fact, I believe this 
goes all the way down to highway patrolmen, employees of govern- 
ment. 

These officeholders must be able to read, write, speak, and under- 
stand the English language. | 

I just mention that to show that we require it in other places than 
to voters. 

Now, I cannot see in a situation like this why people believe that 
changing the law will change the nature of man. If men in the 
South or any place else are determined that other men are not going 
to vote, I suggest that any law we write can be gotten around. 

Frankly, I cannot imagine anything easier to get around than a 
sixth-grade certificate. 

For example, let us say that a man moves into the South, a a iA 
and he comes from a Northern State or a Far Western State, and he 
goes down to register, and the registrar says: 

we you go through the sixth grade?” 

es, 


“Do you have a certificate?” 

“No. ? 

“Well, let us get a certificate first.” 

And I think we would agree some evidence has to be provided. We 
could not just take a person’s word that he had been through the 
sixth grade when we do not have the law to require him to read and 
write. 

I can imagine a registrar who is determined not to allow a person 
to vote going through all kinds of shenanigans about this sixth-grade 
certificate. 

There could be specifications that he would have to follow, and 
these specifications would not be met. ane 

You would have the problem put to the individual man who says: 

. hart the sixth grade but it has been 15 or 20 years ago, and 
I doubt that I can get a certificate, but let me read a little bit to you 
and let me write for you, and that will certainly indicate my ability to 
understand and transmit the English reader vt 

So I believe what we are creating here, if this is passed, is really a 
better way for those southerners and others who want to deny the 
Negro the voting right to deny this. : | | 
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I firmly believe that these 44 States which have had good success 
with this test can testify to the fact that they have never had trouble 
with it; that if registrar does deny, when proof can be made of the 
ability to pass the literacy test, then there is a place to go far for it, 
and that is in court. In fact, as I was listening this morning to the 
Attorney General testify—mind you, I am not a lawyer—I kept 
bstiog why he does not have the power under the Constitution 
to apply the 14th and 15th amendments in a case there is any validity 
to them. 

Mr. Chairman, in Arizona we have a very unusual interest in this 
that goes past what I have been talking about. 

(At this point in the proceedings, Senator Keating enters the hear- 
ing room. ) a 

enator Gotpwater. We have the largest Indian population in the 
United States, native Indians. At the last census, we had a total of 
about rougily 70,000 Indians out of a population of 1,300,000. 

Now, when our enabling act. was passed, we were required by the 
Federal Government to accept a provision that prevented Indians 
from voting, and I might say, while it has no connection, prevented 


them from buying liquor. 
In 1948 they were given the right of franchise, and where they can 


pass the literacy test, they vote. 

I would say—and this is just.» rough guess, because it is very 
difficult to break this voting down—out of a total of 70,000 Indians 
in Arizona, probably fewer than 10,000 of them can pass a literacy 
test. 

Now, this is mnproring every year. 

We have 25,000 Navajo children alone in school where 10 years ago 
we had only 2,50. 

The war improved the literacy of these people, so, I think within 
a matter of, oh, the next 20 years, the great majority of these Indians 
will be qualified to voté. 

But here would be an ad of a citizen of the United States of 
adult age who could not say they have been through the sixth grade 
because they have never been to school. So what would the Attorney 
General suggest to take care of these people? I am firmly opposed to 
anyone having the right to vote who cannot understand the English 
language and transmit his thoughts in it. I think we would be loosing 
a Pandora’s box if we said anybody can vote, regardless of their 
qualifications. 

Voting is a privilege; it is a right; but. it carries responsibility; and 
I would hate to see officials being elected by the votes of people who 
did not even know the names of the candidates. 

Senator Ervin. If my recollection serves me right, the statute about 
the naturalization of aliens provides that a man cannot become a natu- 
a American citizen until he learns to read and write the English 
anguage. | 

enator Gorpwarter. The Senator is correct on that. I was waiting 
for him to bring that out this morning in his colloquy with the Attor- 
ney General. — | 
Yow, the Indian problem in Arizona relative to voting will take care 
of itself, given time. 3 , 
We want them to vote. bo 
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We are anxious for them to vote. 
to give you another example of the difficulties that we have 


Bu 
with Ae largest tribe, which is the Navajos, and we have 42,000 of 
them, these are a seminomadic people. They wander around. 

We tried for years to get them to come in to register. But they 
are not going to drive their wagons or ride their horses 75 miles to 
100 miles just to do this. 

We have tried all manner of things to get them to do it, such things 
as holding barbecues. They will ride a lox:; way for a free piece o 
beef and some beans. But when we get them in, they are not overly 
interesting in voting. 

However, that is changing, and I believe will change more rapidly 
in the coming years. 

Now, in the bill, S. 2750, there is an expression of concern—I am 
referring now on page 2, subsection (e) : 

The Congress farther finds that large numbers of American citizens who are 
also citizens of the several States are deprived of the right to vote by virtue of 
their birth and education in a part of the United States in which the Spanish 
language is commonly used. That these citizens are well qualified to exercise 
the franchise. That such information as is necessary for the intelligent exercise 
of the franchise is available through Spanish language news sources. That lack 
of proficiency in the English language provides no reasonable basis for excluding 
these citizens from participating in the democratic processes. 

Now, Senator, whoever prepared this bill just does not understand 
the facts of life. I would daresay that in most sections of the South- 
west where we have og of Mexican mae that they are more 
diligent in their voting than are we Anglos. e find in the so-called 
sections of the communities where these people live that they are better 
organized, better registered. There are very few areas in the South- 
west anymore where only Spanish is spoken, and you have to look hard 
to find those. 

In my State, for example, occasionally I will make a campaign 
speech in eu and I do it beceuse the old people like to hear my 
mistakes. The youngsters do not understand a word of Spanish. So 
this is no problem. 

Senator Ervin. Whoever drew that recitation certainly finds him- 
self differing with the members of the legislatures of about 21 States 
which have declared that literacy tests shall be given on the basis of 
proficiency in the English language. 

Senator Gotpwater. That iscorrect. I donot argue with his thesis. 
If this were true, then I think his approach would be a correct one; 
that we do have Spanish newspapers, Spanish-written newspapers, 
und Spanish-speaking radio programs from which they could learn 
these facts. 

But they also have children who can tell them, where you find a few 
families left that speak only in Spanish. 

It is very rare to find this anymore. 

I just wanted to mention that because I do not agree that this is a 
serious threat to voting rights in this country. 

Now, I have a question that I wanted to ask, and I have not heard 
it come up yet. | 

Under 2750, which is a bill “to protect the right to vote in Federal 
elections freo from arbitrary discrimination by literacy test or other 
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ineans,” if this legislation passes, are we not allowing the States to 
set up a double standard ? 

Would not, for example, my State, following this law, require that 
anybody who wants to vote for a Federal officer display a sixth-grade 
certificate ? 

When we passed voting on the President, the Senators and the Rep- 
_resentatives, would it not be possible to then go back to our own State 

law for a literacy test to be applied in State elections / 

Senator Ervin. Yes; that is undoubtedly true. 

In other words, that. is the reason I think that those who back this 
hill ought to be consistent. 

They recognize that the Federal Government cannot prescribe any 
qualifications for voters under article I, and the 17th amendment, be- 
cause section 2 of article I and the 17th amendment expressly give that 
power to the State government in congressional elections. 

So, in trying to bolster a bill, which would be unconstitutional on 
that ground, they resort to the 15th amendment. 

Now, under the decisions, the only limitation placed by the 15th 
amendment on the powers of States under section 2 of article I of 
the 17th amendment. is that. they cannot deny or abridge a citizen’s 
right to vote on the basis of his race, color, or previous condition of 
servitude. They want to tie this bill onto the 15th smendment, but 
if this bill is valid under the 15th amendment, then it is just as valid 
in State elections as it. would be in elections of Senators and Repre- 
sentatives in Congress, in my judgment. 

Senator Gorpwarer. Am I not correct, too, in assuming that a man 
has the legal right to vote because he is a citizen of a State, not a 
citizen of the United States? 

Senator Ervin. That is right; as pointed out a moment ago by Mr. 
Bloch. In_reading the first clause of the 17th amendment, it says 
that. these States shall have two Senators, to be elected by the people 
thereof, and then in the second clause it. says who the Pole are. 

It. says the electors for Senators shall have the qualifications of 
electors of the most numerous branch of the State legislature, and 
the Supreme Court. of the United States has declared in the Yur- 
brough case and a number of other cases that the Constitution itself 
specifies that the people who are to vote for Senators and for Repre- 
sentatives in Congress shall be those people whom the State law has 
declared eligible to vote for the most numerous branch of the State 


legislature. 
Senator Keatina. Mr. Chairman, may I interrupt for a comment 


at this point. 

Senator Gotpwarer. Before you do, would you allow me to ask 
thei these tables of Indian population be printed at this point before 
we get into another Sieg A : 

Senator Ervin. Yes. ey will be included in the record at this 


point. 
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(The tables reterred to are as follows :) 

DEPARTMENT OF COMMERCE, 
BUREAU OF THE CENSUS, 
Washington, November 30, 1960. 

1 hereby certify, that according to the official count of the returns of the 
Kighteenth Census of the United States, on file in the Bureau of the Census, 
the total and the Indian population of the designated counties in the State of 
Arizona, as of April 1, 1960, was as given helow: 


eens 


County Total Indian County Total Indian 
population | population population | population 
Apache... ........-..---005 30, 438 22,814 || Mohave...............-... 7, 736 7127 
Cochise «cc sesueccdseeces 55, 039 108 {| Navajo..-............-.... 37, 904 19, 324 
Coconino. ....c.0e------ es 41, 857 11,668 || Pimal..........-....-.-2... 62, 673 5, 760 
Bt Sete eedet se 25, 745 3,513 |j Santa Cruz .............. 10, 808 17 
Graham. .......-......--- 14, 045 1,249 |} Yavapal.............-.... 28, 912 780 
Greenlee... .......--.--.-.- 11, 609 182 UMD: .200225ssecnescae se 1,802 


ROBERT W. BURGESS, 
Director, Bureau of the Census. 


Indians living on Arizona reservations, Apr. 1, 1960 
[Estimates from superintendents) 


Counties in which reservation is 
located 


Reservation 
Totalece.ciceeistad sh SeselSee (Total Indians, 69,345.) 
Navajo (Arizona only)........-..-..-- Apache, Navajo, and Coconino. 
Big Sandy (Truxton Canyon) Mohave. 
Camp Verde............--.---.e-cece- Yavapai, 
COCO oc cc c5n setae banc cakeeecedse uma, 
Co DUVETS oc seccccecacstecedeeud 63 Do, 
Fort Yama (Arizona only)...........-}...--..-...-2- Do. 
Havasupal... ............--.--..----- 186 Coconino, 
Hualapal.. 2... 22.2.2 .2 2.2 een ee eee Coconino, Mohave and Yavapai. 
Yay om pale puedes Yavapai, 
Fort siohave..._... a A Mohave, 
Fort Apache...........-.2--..2-2-.--- Apache, Navajo, and Gila, 
Hopl.. 0.220... 0 ee eee eee 880 | Navajo, 
ROIDGD iene eee unde 90 40 | Mohave and Coconino, . 
Gila Bend. . 2.2... 0..2..0-222-000---2- Siarleopa. 
Papago. oo 0 oo oe sec sen secon c cnet Pima, Pinal, and Maricopa. 
San Navier........2.2....0.004- Pima, 
Ak Chin (Maricopa)...........-...-.- Pinal 
Fort McDowell... ...........-........ Maricopa. 
(ila River......22..2...2......22----- Maricopa and Pinal. 
Salt River. ................ Mee re 75 | Maricopa, 
San Carbos...0.-2.0. 00.002 ncecenecene Gila, Graham, and Pinal. 


Cem 


! Indians living adjacent to reservation, who are regarded as reservation residents because they have 
interests on the reservation or frequently move on and off the reservation, 


Senator Keatinc. Mr. Chairman, the witness has raised a point 
similar to the one which I raised this morning, in directing some in- 
quiries tothe Attorney General. 

There is no difference in the constitutionality of establishing an ob- 
jective test. of literacy in Federal elections or State elections, if you 
base it upon the 14th and 15th amendments, if you have a shoving that 
there has been a deprivation of the right to vote because of race, color, 
and previous condition of servitude. ‘ That applies clearly under the 
Constitution just as much to a State election as to a Federal. : 
_ The Attorney General indicated that he felt that the constitutional- 
ity was more doubtful if you included State elections, I see no dif- 
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ference whatever. The Constitution speaks expressly of the State as 
well as the Federal Government. 

The bill which I have offered, S. 2979, for myself and 14 other Sena- 
tors, applies to both Federal and State elections. . 

I raised the practical question, which would be presented in States 
in which all the candidates are on one ballot or one voting machine. 
If this bill were enacted in its present form and did not apply to State 
elections also, it would require many of these States to enact. new legis- 
een providing separate ballots for their Federal and their State 
offices, 

Senator Gotpwater. Speaking strictly as a layman, I believe there 
is a constitutional argument against telling the States what. their re- 
quirements would be in State elections, I do not. think there is any 
argument about it, myself, as far as Federal elections go. Today, in 
Federal elections, wea can ask for the surveillance of the polling place 
by marshals or by the FBI where Federal elections are involved. 

Senator Keating. Well, the Constitution does not: permit the deter- 
mination by the Federal Government of the qualifications of voters in 
either Federal or State elections There is no such line of distinction 
drawn in the Federal Constitution. 

There may bea peor of policy, but the Constitution makes no dis- 
tinction between the election of Federal or State officers if there is a 
factual showing of discrimination on the grounds of race, color, or 
previous condition of servitude. 

Senator Gorpwarter. But I believe that is one of the major points on 
which constitutional lawyers will argue. 

Senator Ervin. I do not. believe we are in disagreement. 

Senator Kratina. The chairman and I are not in disagreement on 
that. point. 

Senator Ervin. In other words, the Congress does have certain 
power with respect. to the elections of Senators and Renresentatives in 
Con , but it. is not a power io prescribe qualifications for voters. 
The Constitution says that any person who is qualified to vote for 
electors in the most. numerous branch of the State legislature in the 
particular State has a right to vote for Senators and Representatives in 
Congress in that State. 

The difference between the Federal power then and that in the State 
elections generally is this: There is a provision in section 4 of article T 
which says it gives Congress the paramount. power to regulate the 
times, the places, and the manner of holding elections for Senators 
and Congressmen. But that only extends to dealing with mode of 
elections—that is, the casting of votes and the counting of votes and 
the certifying of returns of the election. In other words, it is the 
mode and manner in which the voter is qualified by the State law to 
vote for the most numerous electors of the State legislature that the 
Congress does have the power to deal with the method and manner 
in which that is done. There is no difference between State and Fed- 
eral elections as to qualifications, because the qualifications have to be 
those set out in section 2 of article I. ; 

Now, the point that Senator Keating is making, and I agree with 
him in this, if this bill can be sustained as a valid enactment on the 
basis of the 14th and 15 amendments as to the election of Senators and 
Congressmen, then by the same token it can be sustained as a valid 
enactment astoallelections. 
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I say it cannot be sustained under any section. In the first place, 
it cannot be sustained under the original Constitution, because the 
original Constitution by section 2, article I says that the electors in 
each State shall have the qualifications requisite for electors of the 
most numerous branch of the State legislatures. 

Now, this bill cannot be sustained, in my judgment, under the 14th 
and 15th amendments, for two reasons: 

In the first place, the bill is not predicated upon a violation of any 
amendment in any State. In the second place, the bill does not cor- 
rect a violation of those amendments, because it does not attempt to 
punish the States for violation, but it allows Federal Government to 
erect a Federal standard to supersede the State standards. 

Senator Gotpwater. That is the point that both my Governor and 
I agree on, that this is true, plus our argument that these 44 States, 
of which we are one, have never had any trouble in this area. 

We would resist it; we do not condone it; we do not like the fact 
that it is practiced in some of these States, but we feel that no law 
‘be om ee can stop a man who is determined to deny another man 

is rights. 

As I said earlier, requiring a certificate of graduation from the 
sixth grade can be gotten around more easily than anything that I 
have seen. 

In our own State, we repeat the language of the Constitution in 
our own constitution : 


The States shall never enact any law restricting or abridging the right of 
suffrage on account of race, color, or previous condition of servitude. 


So I do not think, Mr. Chairman, in closing my testimony . 

Senator Keatina. Before you close, Senator, I wanted to compli- 
ment you. You almost brought the chairman and the Senator from 
New York together and they have agreed on something here. The 
only point is, they agree on the constitutional question and then land 
exactly at opposite poles on what the result of that is. 

But you are a catalyst, a real catalyst, to bring the two of us to- 
gether on a constitutional question. 

Senator Gotpwater. I would say that it would not take any great 
catalyst to bring two such delightful ingredients together into a 
harmonious one. 

_ Senator Ervin. We agree on what the constitutional foundation 
is, but we disagree as to the proper interpretation of that foundation. 

Senator Gotpwarer. If we could just mix now into this cake bat- 
ter a little respect for the States that have successfully operated under 
the intent of the Constitution and not disturb our laws and Consti- 
tution by a change that we do not feel we need, and I will be per- 
fectly honest with you, Senator Keating, with all respect for your 
feelings on this, that you are making it easier to deny the Negro 
the right to vote by providing this sixth-grade provision than the 
registrars find it today. | 

I can think quickly of dozens of ways to get around this and I 
think the courts would go crazy trying to prove you are wrong. — 

Senator Kratrnc. Well, I disagree with that, of course. The use. 
of literacy tests to deprive the Negro of the right to vote, according 
to the evidence before the Civil Rights Commission, was one of the 
most effective, if not the most effective, device used, 
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There are many other devices tsed and the Attorney General is 
just hitting a small part of the problem by this narrow bill. But 
It is part of it and I think if a sixth-grade certificate were made 
the objective test of literacy it would be a step—not a long step, but 
a step along the road toward assuring the right to vote and would 
be an additional impediment to those who are determined to deny 
the right to vote, 

Senator Gotpwatrr. Might I present two hypothetical cases that 
@uld arise under this? One would be openly dishonest, but we have 
found some dishonest things going on in our elections for a long 
time, probably will for a long time yet. 

Let. us suppose that. we have a papermill turning out certificates 
for Fadharads graduates and we present these to just: anybody—we 
do not care whether they can read or write or even speak the language 
and they present this to a registrar any place in the United States. 

Under the law, he would be required to issue that person the right 


to vote by register. 
Senator Keatinc. He would have the right to determine whether 


this was a valid certificate. 

Senator Gotpwarer. That is a question in my mind. Will he be 
allowed to do that, because as I understand these bills, the prima 
facie evidence of literacy is a sixth-grade diploma or certificate. 

Senator Kratine. That. is right, but a certificate certainly could 
he rejected on the ground that it was a forgery or invalid. 

Senator Gotpwater. Well, you have tens of thousands of sixth- 
grade schoolrooms in this country. I cannot meus a registrar in 
« small county in the South being able to say with authority that it 
was a camouflage. 

But let us take another look at this, now. Let us go around the 
other way. Let us say the registrar does say, “Well, I do not believe 
you got this certificate in the right way,” and the man says, “Well, 
et us prove it to you. I will read anything you have and I will write 
ne you want me to write.” 

e says, “Oh, no; that won't be of any value, because I have to have 
proof that this certificate is a valid one.” 

Even if he comes with a valid one, the registrar with an intent to 
deny anybody the right to vote can pull this same gag. It has been 
used in Arizona; it has been pulled in parts of this country. It does 
not happen any more, but I can remember when people from the East 
would come into our district to register and they wanted to register 
Republican and the registrar would look at. him with a straight face 
and say, “We don’t register Republicans here.” 

Now, there may be another way, but I know of no better way to 
determine a person’s literacy than to ask him to read and write. But 
I am very fearful that under your bill, the bill of the majority and 
minority leader, you are going to find more abuse because you are 
opening up new avenues. 

Senator Ervin. Now, I have departed from the Senator from New 
York and joined the Senator from Arizona. I cannot imagine a finer 
way to assist any registrar who wants to deny a qualified nonwhite 
the right to register to vote than this bill. He could say to him in the 
first. place, “I am not allowed to give you any literacy test. I cannot 
ascertain whether you can read or write.. Have you completed the 
sixth grade in school? : | 
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If the voter answers in the affirmative, the registrar can say, “Well, 
I can’t register you; I can’t test you unless I find out first whether 
you are telling me the truth about this, that you completed the sixth 

einschool. I therefore call upon you for legal proof of the fact. 
that you have completed the sixth grade in school.” 

Now, if the registrar wanted to, he could demand legal proof, which 
could require the production of a certificate signed by the proper 
authorities. If the proper authorities could not be found or his record 
could not be found for them to certify, why, then, he could not regis- 
ter; he could not give him a test because he claimed he had a sixth- 
grade education. He could not tell whether the registrant could read 
or write and could meet the literacy requirement. 

Or if the fellow came from out of State, he would be required to 
register him under the statute. I do not remember whut the terms are, 
but in the courts when you want to certify a clerk, you have to certify 
the judge as a judge and you get the judge to certify the clerk as a 
clerk and you have that plastered all over with great big seals. 

Now, if the man says, “No, I have not completed the sixth grade,” 
he can say, “You will have to prove it to me because this law forbids 
me to give you a literacy test if you have. I would have to violate the 
act of Congress to give you a literacy test. The act says I can’t do 
it, You have to prove to me that you have completed the sixth grade 
of some school before I am allowed by the law to give you a literacy 
test to prove you are literate.” 

I cannot think of anything more calewated to keep a registrar from 
registering a man 

Senator Keating. All I can say, Mr. Chairman, is that if this is 
such an ineffective bill there should not be strong opposition to it from 
any quarter. 

enator Ervin. I do not come from an area where the test. is used 
to keep anyone who is qualified from voting. | 

Senator Keratina. That is my understanding and should be said 
in all fairness. 

Senator Ervin. I have grandchilcren, and I think the greatest 
device ever conceived by the minds of men is the Constitution of the 
United States. I am going to do all I can despite all political pres- 
sures and despite all the sob sisters to try to see that this Constitution 
is handed down to my grandchildren in as good shape as it was when 
I came into this world. 

I am going to stand for the Constitution for that reason solely. I 
agree with the Senator from Arizona, I do not. think any qualified 
citizen of any State ought. to be denied the right to vote anywhere. 

But I think in enforcing the voting laws, we should go to the courts 
and enforce them as we enforce any other law. And we have more 
laws on this subject. than any other I can think of right now. 

Mr. Broct. Mr. Chairman, I have to catch a train. I wanted to 
be excused. Senator Goldwater said something that made me think 
of something that I had forgotten in my prepared notes. I am glad 
Senator Keating is here. He was not here when I was testifying. 

Senator Keratina. We have sat across the table from each other 


for a great. many years. 
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Mr. Buocu. I made the statement, Senator, during my prepared 
talk, that the 14th amendment did not have a blessed thing to do with 
voting and I forgot to prove it. 7 

Senator Goldwater said something in his discussion that helped me 
prove it. 

The 14th amendment says: 

All persons born or naturalized in the United States and subject to the juris 
diction thereof are citizens of the United States and of the State wherein they 
reside. No State shall make or enforce any law which shall abridge the privi- 
leges or immunities of citizens of the United States. 

i Now, you see the word “citizen” there; of “citizens of the United 
states. 

The case to which I called attention during our discussion of Minor 
v. Happersett, where the Supreme Court. of the United States held 
that a white woman could not vote despite that privilege or immu- 
nity section, and despite the fact that she was a citizen, because the 
privilege of voting was not a privilege or immunity of a citizen of 
the United States but. a privilege or immunity of a State. That is 
the only place where the word “citizen” is mentioned in the 14th 


amendment. 
Senator Keatinea. Is not a citizen of a State a citizen of the United 


States? 

Mr. Brocn. Yes; but the privilege of voting comes not from the 
United States but from the State. 

Look at the next clause, “Nor shall any State deprive any person of 
life, liberty, or property without due process of law.” 

It does not say “citizen”; it says “person,” “nor deny to any person 
within its jurisdiction the equal protection of laws.” 

Now, if the equal-protection clause applies to voting, then the 
State cannot deprive any person within its jurisdiction, whether he 
be a citizen or not, of the right to vote. 

Senator Keattna. Could I ask you this question: Could a State 
deprive every baldheaded person of the right to vote! Would that be 
a violation of the 14th amendment? | 

Mr. Buocn. If a person is denied the right of voting by reason of 
his race, color or previous condition of servitude—— 

Senator Keatrna. I am talking about a baldheaded person. Would 
it be a denial of the equal protection of the laws, for a State to pass 

--a law saying no baldheaded man could vote? aeons 
Mr. Biocn: It would be a denial of the equal protection of the laws, 
yes; but it would not be depriving him of a constitutional right. 
penntce Keatina. Equal protection of the laws is a constitutional 
_ Mr. Brocn. The Federal Government has nothing to doe with vot- 
ing except in situations where the 15th amendment or the 1¢th amend- 
- ment apply. a. | 
“Senator Ervin. You have raised a very interesting point, because 
the truth of it is in the original decisions under the 14t! amendment, . 
the Court held that the 14th amendment recognized the rights of the 

‘States to disenfranchise some of their citizens. ; 

In other words, as far as voting is concerned, the second section of 
the 14th amendment provides that a State which denies to a substan- 
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tial number of its male citizens of the age of 21 years the right to vote 
may have its representation in Congress decreased Bae eauaeath 
It is very interesting. Here is the case of Stone v. mith, which was 
decided by the Supreme Judicial Court of Massachusetts and is re- 
ported in 159 Mass, 414, and 34 N.E. 521, which discusses the second 
section of the 14th amendment. 
It says: 


This section distinctly recognizes the right of a State to 
right to yote of the male inhabitants who are 21 years of age, and it is v.ell known 
that many of the States have from time to time by an impartial and uniform 
rule of prohibition denied the right to vote of such of their male inhabitants as 
were thought not to possess the qualifications necessary for an independent and 


intelligent exercise of the right. 

That is very interesting, since it comes from the State of Massa- 
chusetts rather than from Georgia or North Carolina or Alabama. 
So, the 14th amendment, according to the Supreme Judicial Court of 
Massachusetts, expressly recognizes the right of the State to deprive 
some of its citizens of the right to vote. 

Mr. Brocn. Mr. Chairman, I would like the privilege of supple- 
menting—— 

Senator Ervin. That was cited and approved by the Supreme Court 
of the United States in the Lassiter case in 1959. 

Mr. Biocn. May I be excused ? 

Senator Ervin. Yes, sir. 

Mr. Brocu. I would like to have the privilege of supplementing my 
statement by something on thet. which I was reminded of by Senator 
Goldwater. 

Senator Ervin. I ae you can get it within the next few days. 

Senator Keatine. The Tuesday after Easter is the date for the so- 
called literacy bill to be called up on the floor. I assume the proper 
~ to do that is through this committee, so the quicker you get your 

-information in to us the better we will be able to act on it. It seems 
like the orderly way to present the matter to our colleagues in the 
Senate. | 

Mr, Brocri. You will have it by Monday. 

Senator Gorpwarer. I just want to thank you, Senator Ervin and 
Senator Keating, for allowing me to be here. I want to make it clear 
that I am hot im favor of the actions practiced in certain parts 0 
our country. I do not think anybody should be denied the right to 
vote because of race, creed, or color, but neither do I believe that this 
bill will solye the problem. | | oo 

I think it will only compound the difficulties, and I am hopeful. 
that in your discussions, during the period of time when you write — 
the bill up, you can direct your efforts toward some solution that will 
recognize that 44 out of the 50 States have never had any trouble, 
doing it the way we are doing it, by requiring a simple literacy test. 

Senator Ervin. I would like to say I agree with both of those ob- | 

‘servations. I think any man qualified to vote should be allowed to 
vote anywhere, inthe precinctinwhich heresides, 

But as I read these preambles in this bill, they remind me of the 
opening verses of the second chapter of Genesis. ar 

As I remember, the serpent tempted Eve to eat of the tree in the 
midst of the Garden of Eden, the tree of forbidden fruit. | 


deny or abridge the 
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The serpent told Eve, “Now, can you eat of any tree in the garden?” 
Eve said, “No. I can eat of any tree except the fruit of the tree in 
the midst of the garden. I cannot eat of that. The Lord has for- 


hidden us to eat of that.” 
The serpent said to Eve: “Well, the fruit of that tree is pretty 


nnd if you eat it, it will make you wise, make you know things, in- 


crease your knowledge.” 

So Eve looked at it and noticed the fruit of the tree was pleasing 
to the eye and it looked like it would be good to taste, an it was 
something she was desirous of consuming because the person who 
consumed it would become wise. So Eve succumbed to temptation 


and ate of the tree in the midst of the garden. 

That. is exuctly what. the preamble of this bill reminds me of—Eve. 
Because the advocates of, the bill set out. there something about the 
fruit of the tree being pretty and like Eve, they are succumbing to 
temptation, They say, “We are going to do some constitutional evil 


in the hope that some good will flow from it.” 
And that is the reason why I think the preambles to this bill re- 


mind me of Eve and the serpent. 

We want to thank vou, Senator Goldwater. 

The subcommittee is very deeply grateful to both Senator Goldwater 
and Mr. Bloch for appearing before us and giving us the benefit of 
their views with respect to this legislation. 

If there is nothing further, we will take a recess until 2 p.m. to- 


morrow. 
(Whereupon, at 4 p.m., the hearing recessed, to resume Wednesday, 


April 11, at 2 p.m.) 


SVpPLEMENT TO STATEMENT OF CITARLES J. Broctt on LitkRACY QUALIFICATION 
Bris S. 480 ann 8. 2750 


In my original statement, in listing the powers delegated by the States to the 
Congress which might authorize the enactment of this legislation, I did not 
overlook section 5 of the 14th amendment, nor section 2 of the 15th amendment. 

‘Phere bills, if enacted into law, would not be “appropriate legislation” as that 
term is used In these amendments. That the States were not shorn of their 
powers by these amendments is demonstrated by the language of the 17th 
amendment, | | 

Section § of the 14th amendment is one of the vehicles by which the Senate 
is asked to enact 8. 2079, the Federal Voting Rights Act of 1962. 

Just 4 vears after the adoption of the 14th amendment, Mrs. Virginia Minor, 
a native born, free, white citizen of the United States, and of the State of 
Missouri, over the age of 21 years, wishing to vote for electors for President and - 
Vice President of the United States. and for a Representative in Congress at 
the general election held in November 1872, applied to one Happersett. the 
registrar of voters, to register her as a lawful voter, which he refused to do, 
assigning for cause that she was not a male citizen of the United States, but 
n woman, and therefore not qualified to vote under the constitution of the State 
of Missouri, which provided: “Every male citizen of the United States shall be 
entitled to vote.’ The Supreme Court of the United States upheld the reg- 
istrar, “being unanimously of the opinion that the Constitution of the United 
States does not confer the right of suffrage upon any one, and that the con- | 
stitutions and laws of the several States which commit that important trust 
to men alone are not necessarily void” (Minor v. Happersett, 21 Wall. 162, 178). 

That decision remained as the “law of the land” until the adoption, 45 years | 
or so later, of the 19th amendment. . — sa! 
~ J suppose it will be argued that that decision has become eroded by time, and | 
that under more recent decisions a State may not deny to any person within 
its jurisdiction the equal protection of any of its laws. including registration 


and voting laws. | 
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It will be argued, therefore, that qualifications prescribed by State laws for 
voting, or registration to vote, other than qualifications based upon age, resi- 
dence, freedom from confinement, and freedom from conviction of a crime, are 
susceptible of use, and have been used, to deny citizens the right to vote, because 
of their race and color, and that, therefore, Congress has the right to and 
should nullify and supersede the qualitications prescribed by State laws. 

If this be good logic, if section 5 of the 14th amendment can be used in this 
respect, then it can be so used to abolish any State legislation which the 
Congress thinks is being used to deprive persons within the jurisdiction of 
any State of the equal protection of the laws. 

it would make no difference—if this is the law—what State, or how many 
States, had used a law “discriminatingly,” or in the language of the Consti- 
tution, “so as to deprive presons within its jurisdiction of the equal protection 
of the laws.” 

If the State of California, for example, in the opinion of Congress used its 
capital punishment statute so as to deny persons within its jurisdiction the 
equal protection of it, that is, if more Chinese or Negroes were executed than 
white people, then the Congress could supersede the statutes of all States 
prescribing capital punishment. 

Under this new theory of constitutional law, if a State criminal statute is 
even susceptible of such use by any State, Congress may repeal all such statutes 


in every State. 
This supposed new-found power of Congress would not be confined to criminal 


statutes. 

If taxing statutes of a State are susceptible of xuch use, or are being so used 
by any one State, Congress may repeal them all. 

Under this supposed new-found power, Congress could repeat any statute of 
any State susceptible of being used to abridge the privileges of immunities of 
citizens of the United States. 

Under this supposed new-found power, Congress could repeal any statue of 
any State susceptible of being used to deprive any person of life, liberty, or 
property, without due process of law, or susceptible of being used wo as te deny 
to any person within the jurisdiction of a State the equal protection of the laws. 

If Congress has this power, then the States and the cities have absolutely no 
police power left, for any statute or ordinance enacted for the health, safety, 
and general welfare of the people is susceptible of being discriminately ased, 

Drivers’ licenses, speed limit laws, all safety measures, will disappear. 

All health measures will disappear. 

Control of every phase of every day life will pass from city councils and-State 


legislatures to the Congress. 


SUPPLEMENT TO TESTIMONY OF Ciraries J. Biocu 


Puring the hearing of April 10, I was granted permission to supplement my 
remarks with additional material. 1 had hoped to make a fairly complete state- 
ment with respect to the 14th amendment and voting rights. However, I am 
now advised that aupplementary material must be furnished by April 16. Hence, 
thie will of necessity be rather sketchy, . e» 

I had hoped to develop the thesis that the 14th amendment was not intended 
toapply to voting rights. oe) dee yo bet oa - oe a ey 

If it was xo intended, the adoption of the 15th was useless. | 

I am not umnindful of the trend of receat cases, but my knowledge of their 
holdings does not prevent my wondering when the shift from the 15th to the 
14th as the measure of voting rights commenced and why. ree 

The very fine opinion of Circuit Judge Cameron writing for himself and 
District Judges Mize and Clayton in Darby v. Danéel, 168 F. Supp. 170, in hold- 
ing that “the qualification of voters is a matter committed exclusively to the 
States” and that “ he Supreme Court has spoken on the subject in language as 
clenr as it is decisive” (p. 176) cites several Supreme Court decisions beginning 
with Pope v. Williams (1904), 198 U.S. 621. | 

Then, Pope contended that the assailed Maryland statute was contrary to 
parta of the 14th amendment including that which prohibits a State from deny- 
ing any person within its jurisdiction the equal protection of the laws. 
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a Court reiterated its ruling in Minor v. Happersett, 21 Wall. 162, and 
said: 

“The State might provide that persons of foreign birth could vote without 
being naturalized, and as stated by Mr. Chief Justice Waite in Minor v. Hap- 
pereett, supra, such persons were allowed to vote in several of the States: 
upon having declared their intentions to become citizens of the United States. 
Some States permit women to vote; others refuse them that privilege. A State, 
so far as the Federal Constitution is concerned, might provide by its own con- 
stitution and laws that none but native-born citizens should be permitted to vote,: 
as the Federal Constitution does not confer the right of suffrage upon anyone, 
and the conditions under which that right is to be exercised are matters for the 
State alone to prescribe, subject to the conditions of the Federal Constitution. 
already stated; * * * (pp. 682-683). 

I emphasize certain woide because it was those which I had in mind when I 
responded to the query of Senator Keating during the hearing. 

The “conditions of the Federal Constitution” to which the Court referred are 
those of the 15th amendment (op. cit. 682) as the 14th does not in section 1 
mention “race, color, or previous condition of servitude.” 

The next one cited is Guinn v. United States, 2838 U.S. 847, which has doubt- 
less been often cited in these hearings. 

There the Court held a clause of the Oklahoma constitution to be void be- 
cause it violated the 15th amendment. In the headnotes in the official report, 
the 15th amendment is mentioned five times; the 14th not once. 

Indeed, in the arguments for the plaintiffs in error (p. 349) is this para- 


graph: 

“Suffrage in the States of the American Union is not controlled or affected 
by the 14th amendment to the Constitution of the United States. Blaine’s 
Twenty Years in Congress; Brannon’s 14th amendment, 77: Coffeld v. Coryell, 
4 Wash, ©.C. 871; Miller's Lectures on Const. 661; Minor v. Happersett, 21 
Wall. 162; Slaughter House Cases, 16 Wall. 86; Strauder v. West Virginia, 
100 U.S. 303; 1 Willoughby’s Constitution, 584; 2 Id. 488; 5 Woodrow Wilson’s 
Hist, Am. People.” 

The argument of Mr. Solicitor General Davis for the United States as sum- 
marized (pp. 350-853) does not mention the 14th amendment, nor does the 
Court fn its opinion. 

Yick Wo, next mentioned, did not deal with voting rights. 

Lane v. Wilson, 307 U.S. 268, dealt with an act of the Oklahoma Legislature 
passed following the Guinn decision. Justice Frankfurter delivered the opinion 
of the Court (of which Justices Black and Douglas were members) but Douglas 
took no part in the consideration of the case. The statute was measured entirely 


by the 15th amendment. 
Schnell v. Davie, 886 U.S. 988, is discussed by Judge Cameron at page 180 of 


his opinion, 

It is true that in Williams v. Mississippi, 170 U.S. 218, certain provisions of 
Miseissippi’s law as to qualifications of electors were considered with respect 
to an attack made on them as being violative of the 14th amendment. This case 
antedated Guinn and Lane v. Wilson. Evidently counsel did not make the point 
that such statutes were not susceptible of attack under the 14th amendment. 
It made no practical difference in the case as the Court held that they did not 
discriminate between the races, and it-had not been shown that their. actual 
administration was evil. : | 

In Lassiter v. Northampton Education Board, 360 U.S. 45, the Court considered 
_ the question to be “whether @ State may consistently with the 14th and 17th 
amendmen>” (p. 50) and cited first in its discussion Guinan v. United States in 
which the applicability of the 14th had not been considered. | 

When the Court considered the Texas primary laws in Grovey v. Townsend, 
205 U.S. 46, it held that they denied no right given under the 14th or 1th 
amendment. When it was overruled in Smith v. Allwright, 821 U.S, 649, it was 
on the basis of a violation of the 15th amendment (p. 666). oN 

Laying all cases to one side except Minor v. Happersett, let us examine the 
forbidding clauses of section lof the l4thamendment, oa 


They are three in x ; ! 
First is “No State shall make or enforce any law which shall abridge the 
privileges or immunities of cititens of the United States: * * *”. It is the 

one of the three clauses which uses the word “citizens,” the only one whic 
limits protection to “citisens.” Yet, it was held not to be sufficientiy strong 
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to permit women to vote prior to the adoption of the 15th amendment. (Afinor 
v. Happersett, supra.) 

Next is “* * * nor shall any State deprive any person of life, liberty, or prop- 
erty, without due process of law; * * *”, Corporations are “persons” within 
the meaning of this clause (Covington etc. Turnpike Road Co. v. Sandford, 164 
U.S. 592, and numerous other cases) 80 clearly it has no application. 

The third clause is: “* * * nor deny to any person within its jurisdiction 
the equal protection of the laws * * *” It also applies to corporations. It 
also applies to residents, alien born (Truaz Vv. Raich, 238 U.8. 33) and even to 
aliens who are ineligible to citizenship (Sei Fujii v. State, 38 Cal. 2d 718). 
Certainly a State may prohibit an alien or one not a citizen of the State from 
voting. Certainly it could not if the equal protection clause was intended to 
apply to voting privileges. 

Under this new theory of the 14th amendment will it now be urged that & 
State cannot prevent aliens “within its jurisdiction” from voting? 


+ 
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LITERACY TESTS AND VOTER REQUIREMENTS IN 
FEDERAL AND STATE ELECTIONS 


WEDNESDAY, APRIL 11, 1962 


U.S. Senate, 
SupcoMMITTEE ON ConstTITUTIONAL Ricuts 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to recess, at 2:12 p.m., in room 
2228, New Senate Office Building, Senator Sam J. Ervin, Jr. (chair- 


man of the subcommittee), heel 
Present: Senatora Ervin (presiding), Eastland (chairman of the 


c. mmittee), and Stennis. 

Also present: William A. Creech, Chief Counsel and Staff Direc- 
tor; and Bernard Waters, Minority Counsel. 

Senator Ervin. The subcommitiee will come to order, 

Senator Eastuanp. Mr. Chairman, I want the honor of presentin 
the present Lieutenant Governor of Mississippi, the Honorable Pa 
B. Johnson, 

His father was a very distinguished Governor of the State. In 
fact, he was one of our outstanding Governors. He made one very 
grave mistake, and that was when he appointed me to the U.S. Senate. 

Senator Ervin. Well, I do not like to argue with my chairman, 
but I disagree with my chairman’s statement. 

Senator Eastuanv. Mr. Johnson, the present Lieutenant Governor 
has made an outstanding record as a lawyer, an outstanding record in 
eo business world and in public life, and I certainly commend him 
fo you. , 

{e is a man of unimpeachable integrity and very great ability. 
Senator Ervin. The aboorninittes fs delighted 4 have you with us. 


Mr. Jonson. Thank you, Senator. 


Senator Ervin. I believe we have a witness with a short statement, _ 


and if it is all right with you, we will let him testify first. 
Mr. Jounson. Thank you, Senator. I am here at your pleasure. 
Mr. Creecit. Mr. Chairman, the first witness this afternoon is Mr. 
Al Hartnett, the secretary-treasurer of the International Union of 


« 


electrical, Radio and Machine Workers. Mr. Hartnett. 

STATEMENT OF AL HARTNETT, SECRETARY-TREASURER, INTER- 
NATIONAL UNION OF ELECTRICAL, RADIO, AND MACHINE 
_ WORKERS | ok aes 


Mr, Harrnerr. My name is Al Hartnett. Iam secretary-treasurer 
of the International Union of Electrical, Radio, and Machine Work- — 
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ers, AFL-CIO. I appreciate very much the opportunity of appear- 
ing before you today to present the view of m organization. 

Our basic position on legislation before the subcommittee is that we 
support any effort to extend and protect the right of citizens to vote 
for their representatives. We take the position that a representaive 
government to be truly representative must be chosen by as many 
citizens as is possible. Government becomes that much more govern- 
ment by the people as the proportion of voters increases. 

We believe that it is not: only the right of every qualified citizen to 
vote, it is his duty. We also believe that it is the right of every citizen 
to have his voting qualifications examined in the same way as every 
other citizen, with precisely the same criteria applied in precisely the 
same way. 

We find that in every election, there are a great. number of “lost” 
voters. By “lost” voters, I mean the difference between the number 
of people of voting age and the number of people who actually vote. 
This loss occurs in all the States. For example, in the presidential 
election of 1960, according to a poll prepared by the National Educa- 
tion Association, the national average of votes cast in the presidential 
election as a percent. of the number of persons of voting age was 64.3. 
The State registering the highest percentage was Wyoming with 83.9 
percent. Seventeen States of the 50 fell below the average for the 50 
States and 9 States fell below 50 percent. In one State, the percentage 
of votes cast. was 25.6 percent. 

I submit that the loss of these votes is harmful to the democratic 
process and that it is the responsibility of the State and Federal Gov- 
ernments to take what corrective measures are available. We must 
consider the possibility that a percentage of the “lost” vote is a result 
of restrictive policies in application of the criteria used to decide which 
voters are properly qualified. Any subjective examination of a voter's 
qualifications leaves open the possibility that the citizen will be re- 
jected for reasons other than failure to meet standard voting criteria. 
Officials in charge of voter registration are naturally responsive to 
their environment. If discrimination against minority groups exists 
in & community, we can expect that it will be reflected in the registra- 
tion officials’ actions. | 
~ So long as voter qualifications and judgment of them depends on the 
_ stibjective decisions of registration o cials, we must fear the conscious 
~ or unconscious use of registration machinery to discriminate against 


_.. the voting rights of minority groups. 


It is for this reason that we support the principle of objective testing — 
of the nue eaten of voters. We specifically support the idea that 
in all elections where State laws require a “literacy” or “understand- 
ing” or an “interpretation” or an “educational” test to determine 
whether a citizen is qualified to vote, a sixth-grade education qualifies 
the citizen as literate for the ty ag of voting. We therefore sup- 
port the appropriate section of S, 2979. | 
_ The Bureau of the Census in its measurement of illiteracy notes that 
in their empl surveys in 1952 and 1959 the literacy question was 
asked only of persons who had completed less than 6 years of school, 
That report is published by the Census Bureau, in a report entitled 
“Population Characteristics,” ~ a? 4 : a = 
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‘The assumption is made by the Bureau of the Census that those 

who have completed 6 years or more of school are literate, that is, 
they can read and write a simple message, either in English or in 
any other language. 
Having been exposed to the homework requirements placed upon 
sixth graders, being the father of a fifth grader and sixth ‘ader, I am 
convinced that sa ee of six grades in an accredited school 
qualifies a person as literate. ‘To give you an exnumple of the literacy 
required in an average sixth-grade class, here are some titles of 
textbooks recomended by publishers and used extensively in sixth- 
grade classes in all parts of the country. 

“Our English Language,” grade 6, by Bailey, Barnes, and Hor- 
rocks, published by American Book Co., on page 47, item 10 is “Writ- 


ing an Editorial”: 
Plan and write an editorial about some event or condition in your school. 
Be fair. If you criticize something, be sure to say how it can be improved. 


I might suggest that some of our newspapers of toda might well 
copy some of the suggestions made in this sixth-grade book. There 
we have a sixth-grade publication, a publication being used in the 
sixth grade, suggesting the writing of an editorial about a condition 
or an event. existing in the school, urgin fairness, urging criticism, 


if there is to be criticism, and cautioning the sixth grader to be certain 


to tell how that. condition can be improved. 

“English Is Our Language,” grade 6, Sterling and Rice, published 
by D. C. Heath Co., Boston, page 306. The pupils are told to write 
groups of four sentences about three of the following situations. 

hoose other situations of your own, if you prefer. In each group, 
write n declarative sentence, an interrogative sentence, an impera- 
tive sentence—n polite request or a comment—and an exclamatory 
sentence. 

Still another book used by sixth graders is “English for Meaning,” 
rade 6, McKee and MeCowen, published by Houghton-Mitilin Co., 
Joston. On page 52, under the heading “Gathering Information” — 

Ky using the table of contents and the index of the book, yuu can find out 
quickly whether or not the book has information on your subject and, if ro, 
where in the book that information is. | e | 

— It seems to me that in the books quoted above it can be seen that 
the sixth-grade student is expected to handle the language with some - 
revision, exervise practical judgment, and to lenrn the processes of — 
inding information. | : ae ; 

Ina reading book for the sixth grade entitled ‘Arrivals and De- _ 
sartures” by Sheldon and Edwards, published by Allyn & Bacon, 

ne. we find these opening lines of a story: : = 
It was the evening of the 17th of September, in 1777, and a strange feeling 
of unrest hung over all Philadelphia. Everyone was sure that the Redcoats 
would march in almost any day now, to take over the city. For the Thirteen | 
Colonies were at war with their mother country, determined to’ win thelr 
independence and become a free nation. * * * me pei oa: Ra 
‘This is the kind of reasoning, this is the kind of understanding, 
that is anticipated’ by this book on the part of the sixth graders, 
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_ In another reading book entitled “The Brave and the Free,” pub- 
lished by D. C. Heath, Boston, in a story entitled “Beauty in Corn,” 
the following lines appear on page 150: 

In Illinots, the black soll lay deep and fertile. In Iowa, the fields promised 
a harvest rich enough to feed an entire hungry world. Missouri and Kansas 
were burdened with growing grain. 

_ In a geography book, for grade 5, “Journeys Through the Amer- 
icas,” on page 106, we find the following: 

The Tarheel State has three natural regions: the Coastal Plain, the Pied- 
mont and the Appalachian Highlands. Part of the land near the coast is marsh- 
land. The southwestern part of the Coastal Plain has sandy soil which is not 
very fertile, Peaches and berries are grown there. The rest of the Coastal 


Plain and much of the southern Piedmont is good farmland. Tobacco and corn 
are the main crop. North Carolina raises more tobacco than any other State. 


Most of it is used to make cigarettes. 

This is the kind of understanding and comprehension it is antici- 
pated that sixth grade students ought to possess. 

In 2 science book entitled “Science for Today and Tomorrow” for 
grade 6, by Herman and Nina Schneider, published by D. C. Heath, 
on page 102 is the following: 


A compound is usually quite different from the elements of which it is made. 
Sugar, for example is a compound. It contains carbon, which is a black solid 
and two other elements, hydrogen and oxygen, which are gases. None of the 
three elements is either white or sweet like the compound sugar. 


I submit that the understanding of this kind of material by a sixth 
grader would indicate unquestionably the possession of substantial 


literacy. 
In a history book entitled “Our Country’s Story,” by Eibling, King, 


9 


and Harlow, Laidlaw Bros., page 141, “Government by the People: 


The Americans were just about the first people to break away from their 
mother country. But there was more to the Declaration of Independence than 
that. There was a brand new idea in it that excited the people of the world. 
Do you know what that idea was? It was the idea that the people of a country 
shail make the Jaws and that the king or government should carry out the laws. 
Do you see what that idea means? Instead of the king or government being 
the master of the people, he was the servant of the people. He could no longer 
make laws he wanted. Instead, he would have to carry out the laws the people 
wanted, 

The content. and the vocabulary of these sixth grade textbooks clearly 

| demonstrate, in my opiniun, that the sixth grade student is exnected 
to be informed about our country and abont the world we live in. 
_..... Certainly noone can deny that the student able to handle such matters 
___ is literate and is capable of informing himself and making the choices 
-necessary to participation in the democratic process. 
~~ It should be noted that the definition of literacy used by the Bureau 
of the Census says— 7 3 
thet those persons are literate who can read and write a simple message either — 
in English or in any other language. 
‘We have found that there has been disaualification of citizens of a 
number of States who are otherwise qualified to vote, but whose only 
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language is Spanish. The following are just a few of the statements 
made by members of local 463, an IUE local in New York City: 

My name is Juan Rojas from Caguas, P.R. In Puerto Rico I completed an 
eighth-grade education. 

I lived in New York for the past 8 years. If they give the test in Spanish I 
am sure I could pass the test to register and vote like a good citizen should do. 

JUAN Rosas, 
164 East 108d Street, New York City, N.Y. 


My name is Mercedes Barreto from Iajas, P.R. In Puerto Rico I completed 


in sixth-grade education. 
I lived in New York for the past 10 years. I never registered because I don't 


know English well enough to take the test that is required. I wish they would 
give the tests in Spanish so I could vote. 
MERCEDES BARRETO, 
59 Beaver Street, Brooklyn, N.Y. 


My name is Santos Serrano from San Sebastian, P.R. I completed an eighth- 
grade education in Puerto Rico. 

I lived in New York for the past 4 years. I never registered because JI 
don’t know English well enough to take the test that is required. I wish they 
would give the test in Spanish so I could vote. 

Santo SERRANO SOLER, 


149 President Street, Brooklyn, N.Y. 


My name is Ignacio Nunez from Arecibo, P.R. In Puerto Rico I completed 


an eighth-grade education. I am 50 years old. 
I lived in New York for the past 7 years. I never registered because I don't 


know English well enough to take the test that is required. I wish they would 
give the tests in Spanish so I could vote. 
Yanacio NUNEZ, 
° 1199 Hancock Street, Brookiyn, N.Y. 


I am Gumercindo Martinez, 62 years old, from as, P.R. In Puerto Rico 
I completed sixth grade education. I lived in New York for the past 3 years. 
I have three sons and four daughters all over 21 years of age. They can’t 
vote because they don’t know English well enough to pass the test that is 
required. We will be very happy if the test were given in Spanish so we all 


can vote, 
GUMERCINDO MARTINEZ, 
112 Fow Street, Bronz, N.Y. 


Stabe 


My name is Santa Fonseca from Patilla, P.R. In Puerto Rico I completed 


an eighth grade education. I am 50 years old: 
I lived in New York for the past 12 years. I. am-a shop steward for IUB 
Local 463, in the Abbro Metallics Co., located in 1.1.C. I help in negotiating 


the terms and conditions for the union contract. _ 
My three daughters have voted in the past elections. If the test were given 


in Spanish I am sure I would be able to vote also. 
Santa Fonsrca, 
188 Ludlow Street, New York, N.Y. 


Now, these American citizens, and I know from some association. 
with them that they are extremely proud of their American citizen- 
ship, living in Puerto Rico, were given their choice of English or | 
Spanish as their official language and they chose Spanish. This makes 
these citizens no less citizens. Where these citizens are otherwise 


384 LITERACY TESTS AND VOTER REQUIREMENTS 


qualified, the information necessary for them to vote intelligently is 
available through Spanish language publications. 

We support, therefore, that section of S. 2750 which eliminates lack 
of proficiency in English as a reasonable basis for excluding citizens 
from the right to vote. 

We believe that the question as to whether various groups within 
our country are actually deprived of their vote is best answered by 
fact. Statistics on the numbers of citizens of voting age classified 
by race, color, and national origin, on the number in each classifica- 
tion who are registered to vote and on the numbers in each classifica- 
tion who actually vote are the best basis for an appronel to an answer, 
We therefore support that section of S. 2979 which requires the 
Director of the Census to compile this information. 

I would like to emphasize that although we support elimination of 
literacy tests for citizens who have completed six grades in an ac- 
credited school, we do not assume that such action would remove all 
barriers to the right to vote. We realize that if there is an intention 
to deprive certain groups of citizens of their right to vote; elimina- 
tion by law of one repressive technique can simply result in its re- 
placement by another. We therefore feel that the Congress should 
consider the problem of protection of voting rights from a broader 
viewpoint than simply elimination of literacy tests, even though we 
do support the legislation that provides for the elimination of literacy 
tests where a sixth grade education has been attained. We do not 
really believe that a piece-by-piece elimination of the various pos- , 
sible techniques barring voters from their rights can ever be success- 
ful. We endorse, rather, a general uttack on all such techniques as ' 
is embodied in Public Law 2979. : ) 

The discriminatory application of legal qualifications for voters | 
has been found by the U.S. Commission on Civil Riglis to be a com- ! 
mon technique of discriminating against would be voters on racial / 
grounds. In one county it was found that: (ac) Different colored 
registration application forms were used for white and Negro voters, 
(b) Registration and voting records were kept separately accordin 
torace. ( °) Registration applications by Negroes were delayed fond. 
er than applications by whites. (d) Literacy tests requiring. Negroes 
to read and write are more lengthy and difficnlt—paragraph of the 

State constitution and of the U.S. Constitution—that is required of 
whites. (¢) Administering literacy tests so that Negroes are required 
to read aloud and to write from dictation while white applicants 


were required only to write b copying. ; 
< .. Senator Ervin. Incidentally, if I may interrupt you without np- 

setting your train of thought, that is illegal under the Jaws of the 
State. In my State the Supreme Court has held that you cannot 
_ yequire a person to write from dictation. 

Mr, Hartnett. Well, we would get around—again, T am depart- 
ing, from my prepared statement, sir. Our position is that we can 
Jend support to the State laws that are on the books of your State. 
Where there are no such State laws to protect people we can, by 

_ the passage of Federal legislation, exclude the possibility that there 
will be discrimination in the application of literacy tests, by having 
this hard-and-fast method for determining who is a literate person. 


i 
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And, of course, it goes one step further. Occasionally, as we point 
out in this testimony, some States or some peo le within communities, 
being susceptible to the kinds of patterns which exist in the State, are 
inclined to administer the laws with a consciousness of the kinds of 
patterns that do exist. 
“The kind of legislation proposed here would remove that tempta- 
tion upon those local officials. 

I now go back to my Loca statement. 

(f) A inistering literacy tests to Negroes singly while admin- 
istering such tests to white applicants in groups. (9) A higher 
standard of literacy was required of Negroes than of white appli- 
cants, and these, I remind you again, are the findings made by the 
Civil Rights Commission. 

In another case described by the U.S. Commission on Civil Rights 
in its 1961 Report on Voting, it is noted that in another county in 
another State, qualification tests were used in a discriminatory man- 


ner. Thereport states that— 


Negroes were invariably required to copy out a provision of the constitu- 
tion and, “more often than not,” were required to copy, in full, article II of the 
U.8. Constitution. On the other hand, white applicants either took no writing 
tests, or were permitted to copy short provisions of the constitution. 

The Court in this case noted that most of the Negroes in Macon 
County, Ala., live and work in the Tuskegee beat where puskegre In- 
stitute and the veterans hospitals are located. The Court rther 
noted that the majority of the many Negroes associated with these 
institutions have a college or high school education. 

The Court observes and I quote from their opinion: 

The discrimination against these Negroes has been so effective that many 

hite persons who have 


have been unable to qualify as voters, while many w 
not finished grammar school have been registered. (Opinion of the Court, 


U.S. v. State of Alabama, 1961). 
The problem of voter qualifications is not restricted to Negro citizens — 
or Spanier e citizens. The elimination of subjective decisions 
on voter qualifications might, in some areas, protect those who have, 
until now, been the beneficiaries of these practices. There is a go 
possibility that many existing repressions of the right to vote stem 
from the fear of what might happen if groups now dominated actually 
gain control. It is conceivable, taking the long view, that objective 
standards for voter qualifications may preserve the right to p rtici- 
pate in the democratic process for ae dominant groups of citi- 
zens who in the future might find themselves in a minority in the 


community. , | | 
_It is with this view of protecting the rights of all citizens to exer- 
cise their franchise that we support the idea of objective measure- 
ments which are applied uniformly asa matter ofright. an 
I would like to remind the committee, through its chairman, of the 
promiy® made by the party platforms in 1960. The Republican plat- 
orm pledged : | | 
Continued vigorous enforcement of the civil rights laws to guarantee the 


right to vote to all citizens in all areas of the country. | 
lation to provide that the completion of six primary grades in a State 


Legis 
accredited school is conclusive evidence of literacy for voting purposes. 

The Democratic platform promises: Pee ae la 

We will support whatever action is necessary to elimisiate literacy tests. lading 
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I would like to remind representatives of both parties of the titles 
of their platforms. The Republican platform was published under 
the title “Building a Better America,” and the Democratic platform 
was called “The Rights of Man.” 

And we believe that the building of a better America, insuring the 
rights of man and insuring the preservation and expansion of our 
democratic society’s interest can best be served by passage of the leg- 
islation which precludes the requirements for literacy tests and _as- 
sumes that the completion of six grades of education in an accredited 
school is sufficient to demonstrate and establish the literacy of an in- 
dividual. 

Thank you for your attention, Mr. Chairman. 

Senator Ervin. The subcommittee wishes to thank you for your 
statement which has been very interesting. 

T have one comment to make off the record. 

(Discussion off the record.) 

Senator Ervin. Dean Griswold of Harvard Law School appeared 
recently and disclosed some interesting figures. I called his attention 
to the fact that the nonwhite populatior of the United States is in 
excess of 10 percent of the total population. I asked him how man 
nonwhites were registered in the law school of which he is dean, that is 
what percentage of nonwhites were found in the student body of the 
Jaw school of which he is dean, and he admitted that there are only 2 

ercent. 
‘i I said, “Well, now, it would be very unjust to infer from the fact 
that the total nonwhite population in the United States exceeds 10 
percent that Harvard Law School was discriminating in admitting 
nonwhite students because they only have 2 percent, would it not” ? 

And he said it would. 

Mr. Hartnett. Mr. Chairman, I am sure that the dean can better 
defend Harvard Law School than I can. 

On the other hand, I can speak about my union with some authority, 
and I can say this to von. 

If you were to ask me a question of how many Negroes do we have 
as members of our union I, frankly, would not. be able to answer the 
question for you, because we do not make distinctions between people 
because of their race, their color, or creed, or national origin. 

We give everyone membership and, under the circumstances, I think 
this permits us to exercise a higher degree of democracy in operation 
of our affairs. | 

Our union, like most unions, is constructed in a manner which per- 
mits it to operate somewhat as does the U.S. Government. 

We think that the principles, which we find good, would be equally 
good when embraced and embodied or employed by the Government. 

What we are suggesting then, as a union, is that we will not accept 
the idea that people want to be discriminated against because of their 
race, color, or creed, or national origin. We would not like to resort 
to any devices which permit that to happen. We do not do that. 

We think that the Government of the United States and the govern- 
ment of any State ought not to discriminate against any of tneir citi- 
zens because of their color or creed or national origin. 

To the contrary, we ought to encourage more participation in our 
~ democratic affairs. | | — 


of : ; 
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Senator Ervin. What I was leading up to was the suggestion that 
there are a lot of other factors in the equation. 

Now, you take in my State, which is North Carolina, both Dean 
Griswold and the Attorney General have absolved my State from 
having any substantial sins in this respect. 

I saw figures the other day to the effect. that 58 percent of the people 
of North Carolina voted in the last presidential election. 


ow, in a county like mine, wher¢ we haye abaut 10,000 Democrats, 
10,000 Republicans, and 2,500 indepgndents, in the last election we, 
cast 23,000 votes. Considering th¢ population is jugt over 50,000, this; 
y here-in the United ; 


Agt/old enough to vote. ; 
Mr. Hartnett. Now, I think the conclugion you suggest to me is! 
that the figures may not he precisely accyzate usé a lot of people 
just do not bother to participate in elections ste the results of 

election are a foregone conclusion. oe fe ra 

Well, that is thé kind of a situation which I, candidly,’sa to yo I 
believe ought to be\corrected, because there may: ong‘day be a two- 
party system in those areas. I say this as a registered Democpat, by 
the way. There may one day be a two-party system. x 

It would be well if people were already equipped with the right to 
exercise their franchise, and“I do believe that a two, patty system is 
fundamental and necessary to providethe checks-atid balances which 
are oduived in our society. 

So I would not like to— —_ 
Senator Ervin. We have an active two-party system in North 
Carolina. The Republicans cast a very considerable vote there. I 
know a few North Carolina counties where the Republicans are so 
strong that at one time there were nct enough Democrats to act as 
election officials. | 

Mr. Hartnett. That may be trie about North Carolina but here 
& as contemplating legislation which will not merely apply to North 

arolina. 

Take, for example, the one State mentioned here, which had 25.6 
percent of its eligi’. citizens vote in the last presidential election. I 
am not sure that all the fine things that hh say about North Carolina 
can safely be said about that State which, I think, is the State of 
Mississippi. : — 
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So we are taking here about 2 much more broad concept. and con- 
text. So all the fine situations and circumstances which may exist. in 
the State of North Carolina do not. find themselves duplicated in the 
other States, and the citizens of those other States are no less deserv- 
ing of the right. to vote, the right to be registered or qualified to vote, 
than the citizens of North Carolina, 

It is because of this that we support this kind of legislation. 

Senator Ervin. Now, | do not believe you area lawyer---— 

Mr. Hartnerr. Sir? 

Senator Ervin, You are not a lawyer? 

Mr. Harrnxerr. No, sir; lam not a lawyer. 

Crosh, EP want.that clear for the record. 

Senator Ervin, So I will not ask any questions dealing purely with 
the legal aspects of this legislation. 

I appreciate your statement. I certainly do not quarrel with 
ae proposition that all men, in like circumstances, should be treated 
alike. 

You have read some very interesting extracts from schoolbooks 
and have made many interesting comments, and I appreciate your 
coming before the subcommittee. 

Counsel may have some questions. 

Mr. HWarrnerr., Thank you very much, Mr. Chairman. 

Mr. Crerecu. Thank you very much, Mr. Chairman. 

I would like to ask several questions with regard to your statement, 

Senator Ervin. May I just say this? This is off the record. 

(Discussion off the record.) 

Mr. Creron. Mr. Hartnett, in paragraph 2 of your stutement, the 
first page, you say that: 

Our basic position on legislation before the subcommittee is that we support 
any effort to extend and protect the right of citizens to vote for their repre- 
sentatives. 

Now, I presume by that. statement, sir, that vou mean the entire 
International Union of Electrical & Machine Workers supports any 
constitutional effort; that you would not condone, for instance, an 
effort which the Attorney General of the United States, as our chief 
law enforcement officer, would say is unconstitutional. 

Is that correct? 

Mr. Harryerr. Mr. Chairman—pardon me, sir-—counsel, I suppose 
wo in the IUE are about as sensitive about constitutional rights in this 


- point of our existence as we can possibly be. We are all for actions 


that are constitutional. _ 
Now, I am not equipped to judge the validity of any position taken 


as constitutional or unconstitutional on any piece of legislation by the 
Attorney General. 

But having a deep and high regard for the members of the Kennedy 
family, as I have, I would give a great deal of consideration to any 
position taken by the Attorney General if he said a particular piece 
of legislation was constitutional and needed no amendment to the 


Constitution. 
T rely largely upon him. 
Mr. Creecn. You say you would rely very strongly upon the rep- 


resentations of the Attorney General in such matters as constitution- 
ality of legislation which might be before the Congress? 
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Mr. Harrnerr. I think the Attorney General is a competent 
attorney. 

I think he would not be in the position he is in if he were not. 

I, therefore, respect the opinions he holds. 

Mr. Crercnu. Excuse me, I do not want to be personal, and I am not 
spenking in terms of the present Attorney General, a 

T am speaking of the “Attorney General” in the context of his bemg 
the No. 1 law enforcement officer of the country, who is asked by the 
Congress to report on the various bills which are before it. 

Mr. Harrnirr, Yes. 

Mr. Creecn. And fmean it only in that context, 

Mr. Harrxerr. Well, I wounld—and I would again then address my- 
self to the question in the broad context. 

T would presume or I would like to think that any person appointed 
to the position of Attorney General, at any time in the country’s his- 
tory, would be a qualified man, competent. im his field, and_under those 
circumstances I would Jend a great deal of weight to his judgment as to 
whether or not 2 proposed piece of legisltaion was, indeed, constitu- 
tional or not constitutional. 


Mr. Creecn. Yes, sit. . 
Now, on page 8 of your statement. you say that you endorse S, 2979 


which, you feel, is a broader bill than the other two bills which are 
before the subcommittee, S. 2750 and S. 480. 

Sir, the Attorney General of the United States, Mr. Kennedy, was 
a witness before the subcommittee yesterday and at that time the 
Attorney General said, and I am quoting his statement : 

If we were setting qualifications for individuals then TI believe that it would 
be unconstitutional and would require a constitutional amendment. 

The Attorney General made this statement. after explaining that, 
in his view, the bill which is called the administration bill, S. 2750, 
does not presume to set. voter qualifications, He then said that if 
Congress were setting qualifications for individuals then he believed 
it would be unconstitutional and would require a constitutional 
amendment. 

Now, sir, the bill which you have said that your union endorses, 
2979, includes a section 2, which is headed “Voter Qualifications” and 
which includes recommendation of the Civil Rights Commission that 
voter qualifications be limited only to four things: Inability to meet 
reasonable age requirements: inability to meet. reasonable residency 
requirements; legal confinement at the time of the election or registra- 
tion; and conviction of a felony. 

This bill, in light of the Attorney General's statement, since it pre- 
sumes to set. voter qualifications, would be, apparently in the judg- 
ment of the Attorney General of the United States, unconstitutional. 

T wonder, sir, in view of the Attorney General’s statement if vour 
union would like to reconsider its position ? 

Mr. Harrnerr. No, sir. I do not. think there is any inconsistency 
between the position taken by the Attorney General and the testimony 
offered by me for our union, 

We have, as you pointed out, taken the broad position that our basic 
position on legislation before this subcommittee 1s that we a any 
effort to extend and protect the rights of citizens to vote for their 
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representatives. Now, you may not have read my statement. about 
2979, as T intended-——— 

Mr. Creecu. Yes, sir: T read your whole statement. 

Mr. HWarrnerr. Yes, sir. Well, Tsay, on our behalf, that we support 
that section of 2979 which requires the Director of the Census te com- 
pile certain information. 

We did not, per se, endorse 2979. 

Mr. Creeci. T see, Well now, T will come to that, too, in just. a 
moment, but may T assume from what you have just. snid, then that 
your organization would only support that aspect of 2979 but, perhaps, 
would lend its support to the administration’s bill rather than to 
QOTNF 

Mr. HWarrnerr. Tam sorry? 

Mr. Creecir. May T assume, sir, from what you have just said that 
your union would only support. that section of 2979 which pertains 
to the census requirements and would support, instend, the provisions 
of S. 2750, the administration bill? 

Mr. Warrnerr. We would, generally, be in support. of all of the 
provisions of 2750, 2979, or any other legislation presently before the 
committee which has as its purpose the expansion of a person's right 
to vote and is still within the framework of the Constitution of the 
United States. 

Mr. Crescent. And if the Attorney General of the United States, as 
the chief law enforcement. officer, indicated that any bill which would 
attempt. to set voter qualifications, as such, would be unconstitutional, 
if that were true, what would be the position of your union with regard 
to that measure ? 

Mr. Hartnerr. T believe, if we carefully considered, examined, and 
thought about. the Attorney General’s position on that subject, with 
all due deference being given to his position, as the chief law enforce- 
ment. officer of the Nation, and every respect for his judgment, we 
would arrive at. our own independent conclusion. 

T tell you, very frankly, we would be conscious always of the things 
he had to say about it. We would then make our decision on that piece 
of legislation, based on our own conclusions as to its constitutionality 
and its usefulness, but. we will be guided very largely by the opinions 
of men like the present. Attorney General and others who occupy the 
Attorney General's office, 

Mr. Creeci. Well, of course, as T indicated earlier, my original 
question was directed to your statement, and Tam quoting from your 


statement on page 8: 

We endorse rather a general attack on all such techniques as is embodied in 
Public Law 2079. 

That. is where T got the idea that you meant you were endorsing 
that particular bill. 

Now, with regard to the section 5 of 2979, which would require the 
Director of the Census to compile comprehensive information and 
statistics relating to the registration of voters in each State and the 
number of persons of voting age in each State classified by race, color, 
and national origin; and insofar as it is possible to ascertain, the 
number of persons of each such classification who have voted in any 
election since January 1, 1950—-I wonder, sir—— 

Mr. Hartnett, “1960,” sir. 
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Mr. Creecu. What did Tsay? = 1950/ 

Mr. Harrnerr. Yes. 

Mr. Creve. Lam sorry. TI meant 1960. _ 

How do you equate your support for that provision with what you 


have just. said to Senator Ervin, that in your union you do not make 
any alisiniction with regard to race, creed, and national origin, and 


you go on Co say -- . Sa, — 
” Mr, Harrnerr. T said race, creed, color, or national origin, sir. 

Mr. Creecu. Oh, did you? = T misunderstood you. “Color” instead 
of “creed” ¢ 

Mr. Harrnerr. Not. instead of “creed.” 

IT snid race, creed, color, or national origin. 

Mr. Creecu. Well, if you said “eolor™ then F did not hear you. 

T heard only the one word but, at any rate, let the record show that 
you did say that. 

Then you went on to say that it is your feeling Chat this contributes 
ton greater degree of democracy in conducting your affairs and you 
think that the system your organization employs would be equally 
as good if embraced by the Government, 

Well, sir, if the Government would embrace your system it would 
absolutely preclude making racial distinetions, 

Now, I le not tnderstand why your organization operates on this 
basis which you say contributes to the greater degree of democratic 
process in the conduct. of your affairs, if you favor the Government's 
doing something inconsistent with that policy. 

Mr. HWarrnrrr, Well, we have two different kinds of situations 
existing, 

First of all, let me say that PE said about our union, and other unions, 
that. they are conducted, their structures, their framework, their 
methods of operation, are very much similar to the methods of opera- 
tion employed by the U.S, Government. 

We have two different kinds of situations prevailing. We have 
no diserimination in our unien, 

We have no disqualification of people on rather flimsy grounds of 
their right to participate in the selection of their officers. We have 
no such problems, 

Now, on the other hand, we do have these kinds of problems in our 
fine country, in many sections of this country, with respect to the 
right. of people to exercise the franchise whieh we ili they are 
entitled to as citizens. 

Since we do have a particular kind of problem we need to find out 
what is being done in order to correet. the problem. 

So, therefore, we support this piece of legislation, this section of 
this legislation so as to throw light upon the problem permitting us 
to take whatever steps eventually become necessary to provide the 
cures for the problems. 

I would not. be opposed at.allif people in the International Union of 
Electrical & Radio Machine Workers of the AFI-C1IO were being 
deprived of their constitutional rights to having the kind of study 
made to insure those constitutional rights, as that proposed by section 
5 of S. 2979, but. they are not two similar situations, 

We are dealing, in the one instance, with one kind of a situation 
where the problem of discrimination, the problem of depriving people 
of their constitutional rights, does not. exist. 
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While, on the other hand, we run into the situation where there is 
real reason to believe, and Lam convinced, and my union is convinced, 
that people have been deprived of their constitutional right to vote 
for the candidates of their choice for public office, because of some, 
well, improper treatment, prejudicial treatment taken against them. 

So we are dealing with two different kinds of situations in different 
manners, 

Mr. Creecu. Well, 1 agree with the position of vour mnion, per- 
sonally, and I think that this is certainly something that is more and 
more being considered in this country to be the proper policy--that 
you do not ask people their race or their religion or any other irrele- 
vant matter if otherwise qualified. 

These are immaterial considerations. I would certainly agree with 
your statement that it would contribute to a greater degree of 
democracy. 

What I am trying to clarify for the record is which statement you 
subscribe to, because you said one thing in your colloquy with the 
chairman, and yet. you indorse a bill by calling for an entirely and 


distinctly contradictory position. 


That was the only thing I wanted to have you make clear. 
Mr, Harrnert. I beg to disagree with you if you suggest. there is an 
incongruity in my colloquy with the chairman as against my testi- 


mony. 

I Xo not think there is. I want to impress upon you—— 

Mr. Creecu. That is why I am—— 

Mr. Harrnerr. When I was discussing it. with the chairman I 
was discussing one type of policy which exists in our union. These 
are the facts. 

Mr. Creecn. What I am saying is that you said that the Federal 
Government, and here is exactly what you said, 

I think the system we employ would be equally good if embraced by the 
Government. 

Those are your exact words and that, of course, is not what. this 
bill proposes. The bill proposes exactly the opposite. 

Mr. Hartnett. The system that I spoke about, sir, was the system 
of not discriminating against any member of an organization in their 
right to exercise whatever constitutional liberties they possess. 

Mr. Creecn. Well, I just wanted to give you the opportunity to 
clarify it, and I think you have done so. 

Mr. Harrnerr. I wanted also to make it. clear—you suggest that. I 
do want to eliminate prejudices only in voting. I think I want the 
position of our union to be clear. 

We are opposed to prejudice against people because of their race, 
creed, color, or national origin in any field of life, the right to em- 


ployment, and so forth. <a 
Senator Ervin. Now, as I read the Constitution of the United 


States, it gives the States certain constitutional rights, one of which 


is the right to prescribe the qualifications of voters. th 
T assume that your organization would not favor legislation which 


attempts to secure the constitutional rights of some persons and deny 
the constitutional rights of the States, would it? 


’ 
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Mr. Harrnerr. Well, sir, our organization is not for doing any- 
thing which infringes upon the constitutional rights of anyone, State, 
municipality, ov individual, 

But what. I want to suggest to you, sir, is that Iam not a constitu- 
tional lawyer. 

Senator Ervin. You stated that. 

Mr. Harrxerr. And Tam not equipped to argue with you the mer- 
its of a State's position as against an individual’s position. 

Senator Ervix. In other words, your position is that you favor the 
principle embodied in these bills, and that you would like for that 
principle to be put into effect in any manner which is constitutional ? 

Mr. Harrnerr. Yes, sir. We subscribe to the principles, the basic 
principles, enunciated by these bills. 

We subscribe to the purposes for which the bills were proposed 
und we subscribe to the idea basically that all American citizens are 
to be encouraged in the exercise of their franchise to vote for the 
candidates of their choice in elections. 

And we believe that we ought to do everything possible to make 
that more easy for these citizens. 

Senator Ervin, Do you have any questions? 

Mr. Waters. Just one, if I may, Mr. Chairman. 

I take it your union has a system of dues and a man who pays his 
dues has a right to vote in the union affairs? 


Mr. Hartnert. Yes, sir. 
Mr. Waters. In your union, a man whose service might be com- 


pelled in military service, and when taxes are exacted by the Federal 
Government, he would have a choice, a right to exercise his franchise 


for Federa! officials. 

Is that correct? 

Mr. Harrnerr. I am sorry, but I did not understand the last part 
of fou uestion. 

{r. Waters. If a man pays his taxes he is entitled to vote? 

Mr. Hartnett. Yes, sir. 

Mr. Waters. That is your position ? 

Mr. Harrnerr. I would say yes. 

If a man is paying his taxes and he is otherwise qualified to vote 
I would say, yes, we believe he is entitled to vote. : 

Mr. Waters. Thank you. 

Thank you, Mr, Chairman. 

Senator Ervin. The subcommittee appreciates very much your 
coming before us and giving us your views and the views of your 
orrauzavon on this very important question. 


ank you. 
’ Mr. Harrnert. Thank you very much, Mr. Chairman, and thank 


you for the courtesy extended to our organization and to me per- 


sonally. 
Mr. Creecn. Mr. Chairman, the next witness is the Honorable Paul 


B, Johnson, Lieutenant Governor of Mississippi. 


‘ 
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STATEMENT OF PAUL B. JOHNSON, LIEUTEY ANT GOVERNOR, 
STATE OF MISSISSIPPI 


Senator Ervin. Governor, we are delighted to have you with the 
subcommittee today and we appreciate your coming here from Missis- 
sippi to give us the benefit of your views on these bills. 

Mr. Jonnson. I thank you, Senator Ervin. 

Mr. Chairman and members of the committee, I appreciate the in- 
vitation of your chairman to appear before this committee and ex- 

ress my views upon S, 480, S. 2750, and S. 2979. The same basic 
fallacies exist in all three of these bills. 

My remarks will be directed to the contents of S. 2750. I request 
that when I refer to S. 2750 the committee accept my statements as 
applying to all three of these bills. 

oppose these bills and assert they should be rejected by this com- 
mittee and the Congress of the United States. 

The reasons why I oppose S. 2750 and the other bills are: They 
are unconstitutional, unsound, unwise, unnecessary, untrue, vague, 
and ambiguous; they represent an effort to have Congress usurp long- 
established and never departed from rights of the States to deter- 
mine the qualifications of the electors or voters for Representatives 
and Senators in Congress and presidential electors. 

They constitute etforts to draw into the “voracious maw of federal- 
ism” rights of the States recognized by the Constitution of the United 
States and approved by every decision of the United States Supreme 
Court, lower Federal courts and State courts of this Nation which have 
dealt with the question. 

The portions of the Constitution of the United States which S. 2750 
basically violate are as follows: 

Article I, section 2, clause 1: 

The House of Representatives shall be composed of Members chosen every 
second year by the People of the several States, and the Electors in each State 
shall have the Qualifications requisite for Electors of the most numerous Branch 
of the State Legislature. 

The 17th amendment, paragraph 1, effective April 8, 1913, altering 
the original article I, section 3, clause 1: 


The Senate of the United States shall be composed of two Senators from each 
State, elected by the people thereof, for six years; aud each Senator sball have 
one vote. The electors in each State shall have the qualifications requisite for 


electors of the most numerous branch of the State legislatures. 


Article IT, section 1, clause 2: 


Each State shall appoint, in such Manner as the Legislature thereof may 
direct, a Number of Electors, equal to the whole Number of Senators and Rep- 
resentatives to which the State may be entitled in the Congress: but no Senator 
or Representative, or Person holding an Office of Trust or Profit under the 


United States, shall be appointed an Elector. 

S. 2750 is not justified and is not authorized under article I, section 
4, clause 1, of said Constitution, which is as follows: 

The Times, Places and Manner of holding Elections for Senators and Rep- 


resentatives, shall be prescribed in each State by the Legislature thereof; but 
the Congress may at any time by Law make or alter such Regulations, except 


as to the Places of chusing Senators. 


é 
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There are 21 States which have some sort. of literacy requirement 
as a prerequisite to eligibility for registration to vote, 1f the require- 
ment in Nebraska that the voter sign his name be considered a literacy 
requirement, and I think it is. 

Arizona, California, Delaware, Maine, and Massachusetts require 
that the registrant be required to read a section of the State or Federal 
Constitution and write his own name. 

Alabama, New Hampshire, North Carolina, Oklahoma, and South 
Carolina require that the elector be able to read and write a section 
of the Federal or State Constitution. 

Alabama requires that the voter be of good character and embrace 
the duties and obligations of citizenship under the Federal or State 
Constitutions. 

Georgia requires that the voter read intelligently and write legibly 
a section of the State or Federal Constitution. If he is physically 
unable to do so, he may qualify if he can give a reasonable interpreta- 
tion of a section read to him. 

An alternative means of qualifying is provided: If one has good 
character and understands the duties and obligations of citizenship 
under a republican government and can answer correctly some 20 
or 30 questions listed in the statute, he is eligible to vote. 

Louisiana requires an applicant read and write English or his mother 
tongue if he is of good character and understands the duties and obli- 
gations of citizens under a republican form of government. If he 
cannot read and write, he can qualify if he gives a reasonable interpre- 
tation of a section of the State or Federal Constitution that has been 
read to him and if he is attached to the principles of the Federal and 
State Constitutions. 

Mississippi requires that the applicant must be able to read and 
write a section of the State constitution and give a reasonable interpre- 
tation of it. 

He must. also demonstrate to the registrar a reasonable understand- 
ing of the duties and obligations of citizenship under a constitutional 
form of government, and unassisted fill out an application to register 
in his own handwriting. 

New York and Wyoming require that the voter read a constitutional 
provision in English. 

Virginia requires the application to register to be written in the 
applicant’s handwriting before the registrar, without aid, suggestion, 
or memorandum. 

Washington requires that the voter be able to read and speak the 
English language. 

Hawaii determines the voter’s capability by his reading and writing 
either the English or Hawaiian language. 

Nebraska requires that the applicant sign his name when registering. 

The validity of the Mississippi literacy test will be fully developed 
hereinafter, but, at this point, I mention that Mississippi’s litersoy test 
has been fully and squarely sustained by the cases of Wéilliams v. 
Mississippi, from the United States Supreme Court, decided in 1898, 
(170 U.S, 213, 42 L. Ed. 1012), and Darby v. Daniel, (168 Fed. Supp. 
170, (decided November 6, 1958, by a three-judge court and from which 


there was no appeal) ). 
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The source of the basic provision of S, 2750, the provision that com- 
pletion of a sixth primary grade education will satisfy all literacy 
requirements and prohibit any State from imposing many other liter- 
ney requirements, is taken from recommendation No. 2 of the Federal 
Civil Rights Commission found in its 1961 report at page 141. 

Literacy or educational tests have been in force for many years and, 

until the advent of the so-called Civil Rights Commission, no Federal 
department, as far as I know, has ever sought to so debase the fran- 
chise. 
One of the most misunderstood and erroneously used expressions, 
which has been too frequently used in this Nation, is that the right 
to register and vote for Aes necentatives and Senators in Congress and 
presidential electors is given and granted and secured by the Consti- 
tution of the United States and the Federal Government. 

Whether the right exists is not the question posed by S, 2750 to this 
committee, to Congress, and to me upon this hearing. 

The real or basic questions before this committee, the Congress, and 
with which I must deal in this hearing are: 

What entity the State or the Federal Government through the Con- 
stitution and its laws grant or extend the franchise to the persons who 
vote for Representatives and Senators and Congress and presidential 
electors, and to whom is the franchise or the right to vote for said 
officers extended ? 

The answer to the true basic questions so posed is: The right to vote 
or the franchise is extended by the States, and the States alone; the 
person or persons to whom such franchise is extended are those per- 
sons who under the constitution and laws of each State are qualified 
to vote for members of the most numerous branch of the legislature 
of the respective States. 

A further answer to these basic questions is that the power granted 
to Congress under article I, section 4, clause 1, relating to the time, 

laces, and manner does not vest in Congress the right to modify or 
control the States in the exercise by the States of full power and 
authority over setting and determining the qualification of the electors 
of said officers, 

Before going into a full discussion of the basic constitutionality of 
S. 2750, there are some observations concerning the face of the bill and 
some of its imperfections which should be made, and certain “land- 
marks” and constitutional principles should also be briefly discussed. 
Time will not permit, of course, covering all of the defects, imperfec- 
tions, and fallacies of this bill. 

At this point, there comes to my mind a statement made by Justice 
Ben_F. Cameron of the Fifth Circuit Court of Appeals in the case of 
Darby v. Daniel, 168 Fed. Supp. 170. Justice Cameron, who, in my 
opinion, is one of the ablest judges ever to adorn a Federal bench, writ- 
ing for the court in Darby and sustaining the validity of the Missis- 
sippi literacy test against an assault charging that it violated the 14th 
and 15th amendments, speaking for the court, says at page 183: 

At a time when alien ideologies are making a steady and insidious assault upon 
constitutional government everywhere, it is nothing but reasonable that the 
States should be tightening their belts and seeking to assure that those carrying 
the responsibility of suffrage understand and appreciate the form and genius of 
the Government of this country and of the:States. 
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I find it difficult to believe that the contents of the preamble or 
legislative findings contained in S. 2750 are known by Congress to be 
true or that they are true, 

In several places in the preamble, the words “reasonable” and “un- 
reasonable” are used, In my judgment, this would be an impernis- 
sible effort. on the part of Congress to define words in said section 2 in 
article Lor amend by way of definition said section 2. 

Of course, patently, Congress, as the Federal Legislature, has no 
ower to define any word in the said Constitution and cannot amend 
it by way or guise of defining or limiting one or more words—Congress 
eannot construe the Federal Constitution. 

No State legislature can define any words or limit any words of the 
State constitution or amend it under the guise of a definition. Any 
effort on the part of Congress to construe by definition, or otherwise, 
any part of the Constitution would be a usurpation of the power and 
prerogatives of the Federal courts as given under article IIT of the 
Constitution. 

Subsection E, dealing with those persons who are literate only in the 
Spanish language, is, I believe, flatly contrary to the holdings and 
pronouncements contained in the case of Camacho v. Rogers, et al., 
199 Fed. Supp. 155, decided October 19, 1961. 

This was a case filed by persons literate in Spanish only to enjoin 
the enforcement of the New York State and constitutional provisions 
requirisig literacy in the English language as a prerequisite as an eligi- 
hility to vote. 

Here the Court sustained the provisions of the New York laws, and 
held that same were not violative of the 14th and 15th amendments 
or any other section of the Constitution, and at page 160 says: 

He is not being denied the right to vote because of race, creed, or color, but 
because of his illiteracy in the English language. 

How does Congress know, if it does, that all persons literate only 
in the Spanish language are qualified to exercise the franchise? 

As to subsection D of the preamble, upon what knowledge does Con- 
gress seek to find that. all graduates of the sixth primary grade cannot 
be denied the franchise on the grounds of illiteracy ? 

As to subsection F of the preamble, where in article 1, section 4 of 
the Constitution or in section 5 of the 14th amendment, or in section 2 
of the 15th amendment, is any duty cast upon Congress? 

S. 2750 is drawn in vague and ambiguous terms; some examples of 
this are: 

(At this point Senator Stennis enters the hearing room.) 

Mr. Jonson. Section 2, lines 11 through 14, states an artificial 
definition of discrimination under the terms “deprivation of the right 
to vote.” 

From a practical standpoint, a registrar of elections is given an im- 
possible task—that of determining which one of the many persons 
who come before him are “similarly situated.” What does this mean ? 
Does it mean of comparable size? financial worth? or intelligence and 
education ? 

How can a registrar determine the comparable education or intellect 
of persons who come before him without giving each an intelligence 
test, and then going back and comparing the various tests, one with the 
other? Such, of course, produces a ridiculous situation. 
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The artificial definition of “discrimination” by the definition of 
“deprivation of the right to vote” also appears to be an effort to write 
out and void volumes of law which have been written by the State and 
Federal courts in defining what is or is not: discrimination in voting 
matters, 

How broad, and what is encompassed in the words “standards or 
procedures” in line 18, page 3, section 2, of the Senate print ? 

What is meant by the words, in lines 16 and 17, page 3, section 2, 
“on account of his performance in any examination, whether for liter- 
acy or otherwise”? It appears to me that this portion of S, 2750 is 
broader than a mere literacy test. 

Senator Ervin. If I may interject. at that point, I would like to say 
that that was conceded by Dean Griswold of the Harvard Law School 
who was speaking on behalf of the Civil Rights Commission. 

Under examination he admitted that that was too broad in that it 
would permit an insane person to vote in violation of State law, pro- 
vided an insane person had completed the sixth grade before the 


person became insane. 

Mr. Jonnson. Yes, sir. 

Senator Ervin. And he said that would be changed by a mini- 
mum—— 

Mr. Jonnson. The importance of the vagueness and ambiguity of 
S. 2750 is pointed up by the inclusion of the preamble and legislative 
findings. A casual student of civil rights cases has found how often 
the court has reverted to seeking the purpose and intent of Congress 
in enacting so-called civil rights legislation. 

It is Hornbook law that, when a statute is vague and ambiguous 
the court may or should resort to a preamble or legislative findings 
in a bill to determine the true meaning of the statute and the intent 
and purpose of Congress. This, gentlemen, is what I call another 
fallacy of S. 2750. I think the preamble and proposed findings in 
this bill would be an effort. on the part of Congress to influence and 
command the court to sustain the body of the bill, in violation by Con- 
gress of article 3, sections 1 and 2, of the Constitution of the United 
States. I believe that the recitals or findings appearing in the pre- 
amble of this bill are unwarranted and unjustified. That preambles 
and legislative findings have too often been resorted to to sustain an 
otherwise invalid statute, and the extent to which a court may resort 
in a preamble when a bill is ambiguous, is reflected in innumerable 
cases. We find many collected in 82 C.J.S. Statutes, section 349, 
Preambles and Recitals; U.S.S.C. Digest, Law Edition Statutes, key 
oy and 119; West Publishing Co., Federal Digest Statutes, key 

vo. 210. 

Senator Ervin. Well, I have interpreted the preamble and_ its 
clauses are something which the advocates of this bill use as a flatter- 
ing wnction to convince them that. it is all right to do constitutional 
evil in the hope that some kind of good wiil come from it. 

If you read the first two verses of the second chapter of Genesis you 
will see that this is exactly the same course of action that was taken 
by the serpent. in the Garden of Eden to convince Eve that she should 
disobey the Lord’s commandment by eating the fruit of the tree in 


the garden. | 
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Eve disobeyed the commandment of the Lord in order that she 
might. acquire knowledge. 

That. is exactly what these preambles do. 

Mr. Jounson, Yes, sir. he difference is that. both of them were 
banished from the garden. 

Senator Ervix. The preambles mean that if Congress passes this 
law and nullifies the simplest words in the Constitution; namely those 
in section 2 of article 1, and those in the Lfth amendment, prescribing 
the qualifications for voters, Congress will nullify those parts of the 
Constitution and do constitutional evil in hope that some kind of good 
will result from. it. 

Mr. Jonunson, Yes, sir; and they banished both of them from the 
Garden of Eden. 

But where a court resorts to the preamble the court. is home free, 
and it falls into Congress’ lap where the preamble was written, upon 
which they try to justify the decision. 

Senator Ervin, All of which shows, added to these bills, instead 
of following the precedents set by the Supreme Court in Williams v. 
Mississippi and the United States v. Cuinn and Lassiter v. Northamp- 
ton County, and by the circuit court in the 7’rudeau case—they say 
they are not going to follow the precedents set down by the Supreme 
Court in interpreting the Constitution, but that they are going to 
follow the precedent of Mother Eve in committing the first sin of 


the world. 
Mr. Jounson. Another fallacy of S. 2750 is its reference to “Fed- 


eral election,” and the definition of such an election in section 2 thereof. 
I say to this committee that there is no such thing as a Federal election, 
and that there can be no such thing as a Federal election because 
there are no Federal electors. 

My assertion that there can be no Federal election is squarely sus- 
tained by the case of Afinor v. Happersett, 21 Wall. *78, 22 L. Ed. 
627, wherein at page 629 of the Law Edition report the Court says: 

The United States has no voters in the States of its own crention. The elective 
officers of the United States are elected directly or indirectly, by State voters. 

Again, we find this in United States v. Cruickshank, 92 U.S. 542, 23 
L. Ed. 588, wherein the Court. at. page 592 Law Edition says: 

In Minor v. Happersett, 21 Wall. 178, 22 L. Ed. 631, we decided that the 
Constitution of the United States has not conferred the right of suffrage upon 
anyone, and that the United States have no voters of their own creation in 
the States. 

In McPherson v, Blacker, 146 U.S. 1, 36 L. Ed. 869, speaking of the 
course of the “right to vote” intended to be protected im the election 
of Senators and Representatives in Congress and Presidential electors, 
the Court. says at. page 878 of the Law Edition report : 

The right. to vote intended to be protected refers to the right to vote as estab- 
lished by the laws and constitutions of the States. 

Another fallacy of S, 2750 is that it would have Congress set quali- 
fications of persons who elect. Presidential electors. Again, we find S. 
2750 seeking to override decisions of the Supreme Court of the United 
States and other Federal courts holding a Presidential elector is a 
State officer. Thus, we find the advocates of S. 2750 seeking to have 
Congress set the qualifications of a State officer. 
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legislature. 
The 14th amendment did not extend the franchise to anyone. The 
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The case of McPherson v. Blacker (146 U.S. 1, 36 L. Ed. 869) con- 
clusively holds that. a presidential elector is a State officer and at 


page 877 of the Law Edition report we find: 


In short, the appointment and mode of appointment of electors belong exclu- 
sively to the States under the Constitution of the United States. They are, as 
remarked by Mr. Justice Gray in In re Green, 134 U.S. 877, 379 (33: 951, 952 
“no more officers or agents of the United States than are the members of the 
State legislatures when acting as electors of Federal Senators, or the people 
of the States when acting as the electors of Representatives in Congress.” 
Congress is empowered to determine the time of choosing the electors and the 
day on which they are to give their votes, which is required to be the same day 
throughout the United States, but otherwise the power and jurisdiction of the 
State is exclusive, with the exception of the provisions ag to the number of 
electors and the ineligibility of certain persons, so framed that congressional 
and Federal influence might be excluded. 

Again, we find the lower Federal courts, in the case of Zn re_Green, 
supra, and Walker v. 7S. (98 F. 2d 388, cert. denied, 303 U.S. 644), 
squarely holding that presidential electors are State officers and not 
Federal officers. At page 388 of the last mentioned decision we find 


the Court says: 

It is contended by defendants that presidential electors are officers of the 
State and not Federal officers. We are of the view that this contention is sound 
and should be sustained (art. I]. sec. 1, U.S. Constitution (citing also Burroughs 


v. U.S., 200 U.S. 584, 78 L. Ed. 484) ). 

In my pinion, many people erroneously believe that the franchise 
is grante<! by the Federal Government, and that the 14th and 15th 
amendments extend the right of franchise to the people of this Nation. 
We have se:: that the United States has no voters of its own creation 
because all cicctive officers of the Federal Government are elected 
directly or indirectly by State voters. The right of franchise, or the 
right to exercise it by voting, is not. an incident of national citizen- 
ship. The right to register or vote is not a necessary incident of State 
citizenship. Registering and voting are privileges to be granted by 
the State to such persons who qualify under the State law. 

The right or pee of a person to vote for a Representative or 
Senator in Congress depends upon whether such person is in fact 


_ qualified under the Jaw of his State of residence to register and vote 


in his State for a member of the most numerous branch of the State 


15th amendment did not. extend the franchise to anyone. The latter 
merely gave the right not to be discriminated against. or denied the 
franchise and the right to vote on account of race, color, or previous 
condition of servitude; and Congress was thereby empowered to en- 
force this amendment by appropriate legislation, 

We find at page 878 of McPherson, supra, the following: 

The right to vote in the States comes from the States, but the right of exemp- 
tion from the prohibited discrimination comes from the United States. The first 


has not been granted or secured by the Constitution of the United States, but 
the last has been. (U.8. v. Crttikshank, 92 U.S. 542 [28: 588]: U.S. v. Reese. 


92 1.9, 214 [23: 568).) | 
When one has. complied with State law and becomes a qualified 


- elector of that State, he is then possessed of the franchise. Until and 


unless a person has acquired the franchise in accordance with State 
law, he is unable at any time or under any circumstances to vote for 
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a Representative or Senator in Congress, or presidential elector. 
After a person has become a qualified elector under State law, then 
and only then does any right arise in him to vote for Members of 
Congress—after he has acquired this right, then and only then is it 
that a right becomes guaranteed or secured by the Constitution of 
the United States. 

Casting a ballot or voting is merely the exercising of a right of 
the franchise which the person has acquired under and in accord 
with State law. ‘Therefore, if a person has not become a qualified 
elector under State law, then neither the Consti‘ution of the United 
States nor anything else gives, grants, issues, guarantees, or estab- 
lishes any right to vote in any election for Senators or Representatives 
in Congress, or pe electors. 

In view of the foregoing, it is now proper to consider who, under 
the Constitution of the United States, is given the right to vote for 
Representatives and Senators in Congress. Why was the Constitu- 
tion drawn as it is? 

Under the words “manner of holding elections” in article 1, sec- 
tion 4, does Congress have the power to take over from the States 
the matter of determining or specifying or writing the qualifications 
of the persons who can be registered under State law? Who has the 
franchise or right to vote for Members of Congress and presidential 
electors. Does the State or the Federal Government grant the right 
of franchise? Do we have occurrences or occasions which conclu- 
sively establish that the words “manner of holding elections” as used 
in article 1, section 4, clause 1, supra, does not authorize Congress to 
ee a ve the qualifications of electors in the States as proposed by 

. 2750 

We have conclusive evidence and case authority to the effect that 
the framers of the Constitution never intended that Congress should 
ever have the power to set the qualifications for registering and vot- 
ng aa citizens in the manner Congress now proposes to do by 

In the Constitutional Convention convened at Philadelphia in May 
1787 among the most cherished and highly valued prerogatives of 
the respective States was that each would determine what persons in 
each State were qualified to vote for the members of the most num- 
erous branch of the respective State legislatures. Various States 
had different requirements. Women are not permitted to vote. The 

uestion of who could vote for Representatives in Congress and who 
should select the Senators were among the most. controversial issues 
in the entire Constitutional Convention. 

By reference to the document entitled “United States Formation 
of the Union” published by the Government Printing Office, and “The 
Making of the Constitution,” 1937 edition by Charles Warren, we 
find what transpired in the Convention with reference to the adop- 
tion of the language now found in article 1, section 2, clause 1, and 
article 2, section 1, clause 2, of the Constitution. 

During the Convention, and shortly before Wednesday, August 8, 
1787, various proposals were mede as to who would select or elect 
Representatives or Senators in Congress. 

n this day, August 8, 1787, Gouverneur Morris, an able delegate 
from the State of Pennsylvania, proposed that the Federal Govern- 
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ment or Congress be given the power to change or determine who in 
the State would be the electors of the Representatives in Congress 
from each State. His proposal was that Congress itself should lave 
the right, independent of the States, to determine who would select 
or elect in each State the Representatives in Congress. 

On August 8, 1787, after debate and motion carried, the Consti- 
tutional Convention rejected the proposal of Gouverneur Morris and 
finally adopted what is now article 1, section 2, clause 1, which is that 
Representatives in Congress must be chosen or elected by the persons 
in each Stute who were the electors in that State qualified to vote for 
or elect the members of the most numerous branch of the respective 
State legislatures. 

Neither the States nor their Representatives would ever have con- 
sidered under any circumstances permitting the National Government 
to either enfranchise or disenfranchise citizens of the State inde- 
pendent of the power and authority of the State itself, or to bring 
about a situation where what was necessary to be done by a citizen 
to qualify or entitle him to vote for Representatives in Congress were 
different from that prescribed by the States to determine who would 
be qualified as electors of or eligible to vote for the members of the 
most numerous branch of the State legislature. 

Having settled on Wednesday, August 8, 1787, what. is now article 1, 
section 2, clause 1, the Convention adjourned for the day. 

The next day, on Thursday, August 9, 1787, what 1s now article 1 
section 4, clause 1, was voted: upon and approved by the members of 
the Convention. On that day they adopted section 4 containing the 
words “manner of holding elections.” 

I say that on August 9, 1787, by using the words “manner of holding 
elections,” they did not in fact, nor did they intend to, obliterate, 
change, amend, or destroy that which they so solemnly and clearly 
stated and determined the day before, on August 8, which was to 
make the State law determine who should be the electors of the most 
numerous branch of the State legislature control and determine who 
should elect Representatives in Congress. 

If the language “manner of holding elections” gives Congress the 
right to enact the provisions of S. 2750, then there is no escape from 
the conclusion that the drafters of the Constitution undid on August 9, 
1787, what they so solemnly did on August 8, 1787. 

Such “on again, off again, on again” tactics cannot and should not 
be ascribed to so solemn a document as the Constitution or to so able 
and intelligent men as the drafters of the Constitution. 

Senator Ervin. If I may interject at this point, without discom- 
moding you, I would like to say that your observation there is corrobo- 
rated in all respects by one of the Federalist papers written by Alex- 
ander Hamilton which was preserved. He stated in most emphatic 
language that the Federal Government has absolutely no power over 
the qualifications of voters and that its power was restricted to pre- 
scribing the times and places and the mode of holding elections. 

Mr. Jonnson. Yes, sir. 7 

Senator Ervin. The word “manner” is certainly synonymous with 
“mode” or “procedure” and the decisions of the courts under the En- 
forcement Act of May 31, 1870, ceytainly show that the Supreme Court 
itself has always recognized that the power of Congress, under section 
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4, of article 1, is restricted to regulating the manner in which votes 
are to be cast. counted, returned and certified —— 

Mr. JouNnsox, Yes, sir. 

Senator Ervin. And section 4 of article 1 confers no other powers 
on the Congress. 

Mr, Jounxsox. Tam not being facetious, but I merely point out to 
what an absurd point applied logic would take anyone who contends 
that these proposals ure valid and constitutional in view of the printed 
word and plain and ordinary meaning of the English language. 

Until the 17th amendment was adopted in 1913, Senators were 
elected or chosen by the legislature of each State under the provisions 
of article 1, section 3, clause 1. Article 1, section 4, clause 1, wherein 
the words “manner of holding elections” are used, has remained un- 
changed since the adoption of the Constitution. 

Conclusive evidence of the soundness of my contention is the fact 
that a constitutional amendment. was considered necessary and was 
enacted to change the method for the selection of Senators from 
being selected by the legislatures of the respective States to being 
elected by the people of the respective States. 

When it was determined to cast aside the denial of the franchise 
because of sex, a constitutional amendment was selected instead of 
an act of Congress. 

And now they come forward in this bill and want Congress to take 
action other than going by the proper route of amendment. 

Senator Ervin. And if the section 4, of article 1, could be con- 
strued to vest such powers in the Congress then, on the same taken, 
it would have vested in the Congress the power to prescribe the 
qualifications of the members of the State legislatures who, under the 
second article of the Constitution, were to appoint the electors? 

Mr. Jonnson. That is exactly right. 

Senator Ervin. The presidential and vice presidential electors? 

Mr. Jonson. Yes, sir. ; 

Senator Ervin. And that demonstrates, it seems to me, as well as 
can be demonstrated the absolute absurdity of the idea that section 4 
of article 1, vested in the Congress any power to do anything with 
respect to the qualifications of voters. 


Mr. Jounson. Yes, sir. 
If Congress has the power to adopt. S. 2750, then Congress has the 


poser to determine who in each State is qualified to serve as a mem- 
er of the most numerous branch of the State legislature. 

If Congress has the power to pass S. 2750, it has the power to de- 
termine who shall vote in Mississippi for the members of the most 
numerous branch of the State legislature. I deny that Congress has 
any such power or right, and say that only the State and its people 
have such power. 

After the adoption of the Constitution by the Constitutional Con- 
vention, it was submitted to the legislatures of the respective States 
for consideration. Much debate was had, pro and con, upon the 
adoption by the various States. During the course of the considera- 
tion of the Constitution by the States, Alexander Hamilton, John 
Jay, and James Madison wrote a collection of papers explaining 
the various provisions of the Constitution. These have been com- 
piled into a book entitled “The Federalist.” These men, each par- 
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ticipating in the Constitutional Convention, were in a position to 
know, and did know, what the various provisions of the Constitu- 
tion meant. ‘To sustain my position, I submit to the committee the 
following excerpts from several of the Federalist papers: 

I quote from “The Federalist,’ No. 52, written by Hamilton or 


Madison: 


To the People of the State of New York: 

From the more general inquiries pursued in the four last papers, I pass on 
to a more particular examination of the several parts of the Government. I 
shall begin with the House of Representatives. 

The first view to be taken of this part of the Government relates to the 
qualifications of the electors and the elected. 

Those of the former are to be the same with those of the electors of the 
most numerous branch of the State legislature. The definition of the right of 
suffrage is very justly regarded as a fundamental article of republic government. 

It was incumbent on the Convention, therefore, to define and establish this 
right in the Constitution. To have left it open for the occasional regulation 
of the Congress would have been improper for the reason just mentioned. To 
have submitted it to the legislative discretion of the States, would have been 
improper for the same reason: and for the additional reason that it would have 
rendered too dependent on the State governments that branch of the Federal 
Government which ought to be dependent en the people alone. To have re- 
duced the different qualifications in the different States to one uniform rule, 
would probably have been as dissatisfactory to some of the States as it would 
have been difficult to the Convention. The provision made by the Convention 
appears, therefore. to be the best that lay within their option. It must be 
satisfactory to every Stare, because it is conformable to the standard already 
established, of which may be established, by the State itself. It will be safe 
to the United States, heeause being fixed by the State constitutions, it is not 
alterable by the State governments, and it cannot be feared that the people 
of the States will alter this part of their constitution in such a manner as 
to abridge the rights secured to them by the Federal Constitution. 

The qualifications of the elected, being less carefully and properly defined 
hy the State constitutions, and being at the same time more susceptible of 
uniformity, have been very properly considered and regulated by the Con- 
vention. A representative of the United States must be of the age of 25 yenrs; 
must have been 7 years a citizen of the United States; must, at the time of his 
election, be an inhabitant of the State he is to represent: and, during the time 
of his service, must be in no office under the United States. Under these rea- 
sonable Hmitations, the door of this part of the Federal Government is open 
to merit of every description, whether native or adoptive, whether young or 
old, and without regard to poverty or wealth, or to any particular profession 


' or religious faith. ) 


ee “the Federalist”, No. 57, written by Hamilton or Madison, we find 
thus: Pea | 


| #9 the People of the State of New York: 


The third charge against the House of Representatives is that it will he 
taken from that class of citizens which will have least sympathy with the mass 
of the people, and be most likely to aim at an ambitious sacrifice of the many to 
the aggrandizement of the few. 

a * * 2 * * ® 


Who are to be the electors of the Federal representatives? Not the rich, more 
than the poor; nor the learned, more than the ignorant; not the haughty heirs 
of distinguished names, more than the humble sons of obscurity and unpropitious 
fortune. The electors are to be the great body of the people of the United States. 
They are to be the same who exercise the right in every State of electing the 


corresponding branch of the legislature of the State. 

In “the Federalist”, No. 60, Hamilton was explaining what was 
meant by time, place, and manner in article 1, section 4, clause 1, when 
he spoke of the Legislature in this paper, and in the following quo- 


; 
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tation he was, of course, referring to the Federal Legislature—the 
Congress. Quoting from “the Federalist”, No. 60, we find: 

The truth is, that there is no method of securing to the rich the preference 
apprehended, but by prescribing qualifications of property either for those who 
may elect or be elected. But this forms no part of the power to be conferred 
upon the National Government. Its authority would be expressly restricted to 
the regulation of the times, the places, the manner of elections, The qualifica- 
tions of the persons who may choose or be chosen, as has been remarke’ upon 
other occasions, are defined and fixed in the Constitution, and are unalt ‘rable 
Ly the legislature. 

There are numerous cases from the Supreme Court of the U..ited 
States and other Federal courts which squarely support the position 
[have taken in this presentation and which clearly and unequivocally 
hold that Congress 1s without power to prescribed the qualifications 
of electors in the States for the most numerous branch of the State 
legislature, and, therefore, without authority to prescribe the quali- 
fications of electors of Congressmen, Senators, and Presidential elec- 
tors, ‘Thus, under these decisions, the basic provision of S. 2750 is 
unconstitutional and, therefore, null and void. 

When the Mississippi literacy test required that every elector be 
able to read any section of the constitution of Mississippi, or be able 
to understand the same when read to him, or give a reasonable inter- 
pretation thereof, the question of whether such was a valid literacy 
test was presented to the Supreme Court of the United States in the 
case of Williams v. Mississippi (170 U.S. 213-225, 42 L. Ed. 1012), 
decided 1898. This case sustained not. only the right of the State to 
impose the test but also the validity of the test. The Court held that 
the imposition of the test did not violate any provision or amendment 
to the Constitution. 

Subsequently, the literacy test of the State of Mississippi was 
amended to require that each applicant to register, or elector, should 
be able to read and write any section of the constitution of Mississippi 
and give a reasonable interpretation thereof to the county registrar, 
and also that applicant demonstrate to the county registrar a reason- 
able understanding of the duties and obligations of citizenship under 
® constitutional form of government}; also, the applicant is required 
to, without assistance, fill out in his own handwriting an application 
to register to vote. This literacy test was challenged in the Federal 
district court in the case of Darby v. Danie? (168 F. Supp. 170 (1958) ) 
as being in violation of the 14th and 15th amendments. The three- 
judge court which heard the case sustained the right of the State to 
require the test and the validity thereof. No appeal was taken from 
the decision of the three-judge district court. Bartinent portions of 
the opinion, with the court speaking through Justice Cameron, are: 

(1) Any consideration of the constitutionality of the challenged portions of 
this amendment begins with the fundamental fact that, under our constitutional 
system, the qualification of voters is a matter committed exclusively to the 


States, The Supreme Court has spoken on the subject in language as clear as it 
is decisive. Witness, for example, what it said in Pope v. Williams ( (1904) 193 
U.S. 621, 24 S. Ct. 573, 48 L. Ed. 817). 

“The privilege to vote in any State is not given by the Federal Constitution, 
or by any of its amendments. It is not a privilege springing from citizenship 
of the United States. Minor v. Happersett, 21 Wall. 162, 22 L. Ed. 627. It may 
not be refused on account of race, color, or previous condition of servitude, but 
it does not follow from mere citizenship of the United States. In other words, 
the privilege to vote in a State is within the jurisdiction of the State itself, to 


urge 
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be exercised as the State may direct, and upon such terms as to it may seem 
proper. * * * The State might provide that persons of foreign birth could 
vote without being naturalized, and, vs stated by Mr. Chief Justice Waite in 
Minor v. Happersett (supra), such persons were allowed to vote in several of 
the States upon having declared their intentions to become citizens of the 
United States. Some States permit women to vote; others refuse them that 
privilege. A State, so far as the Federal Constitution is concerned, might pro- 
vide by its own constitution and laws that none but native-born citizens should 
be permitted to vote, as the Federal Constitution does not confer the right of 
suffrage upon anyone, and the conditions under which that right is to be exer- 
cised are matters for the States alone to prescribe, subject to the conditions of 
the Federal Constitution, already stated; * * *. The question whether the 
conditions prescribed by the State might be regarded by others as reasonable 
or unreasonable is not a Federal one. * * * 

‘“* * * The right of a State to legislate upon the subject of the elective fran- 
chise as to it may seem good, subject to the eonditions already stated, being, 
as we believe, unassailable, we think it plain that the statute in question violates 
no right protected by the Federal Constitution. 

“The reasons which may have impelled the State legislature to enact the 
statute in question were matters entirely for its consideration, and this court 
has no concern with them.” 193 U.S. at pages 6382-034, 24 S.Ct. at page 575. 

* * * * * * * 

* * * In assaying the reasonableness of such requirements it is well to note 
that the provision of the Oklahoma constitution, which the Supreme Court found 
unexceptionable in Guinn supra (288 at p. 357, 35 S. Ct. at p. 928), required 
the applicant to both read and write, and that the Court rejected the grandfather 
clause only because it was not able to discover any reason for its arbitrary 
exemption of those possessing certain qualifications on a specified date except one 
which flew in the face of the 15th amendment (238 U.S. at pp. 364-3865, 35 
S. Ct. at p. 931). Such is not the case here. Ata time when alien ideologies are 
making a steady and insidious assault upon constitutional government every- 
where, it is nothing but reasonable that the States should be tightening their 
belts and seeking to assure that those carrying the responsibility of suffrage un- 
derstand and appreciate the form and genius of the Government of this country 
and of the States. 

(b) Literacy tests for prospective voters have been in effect in this country 
for a century, and no case has been brought before us holding that the people of 
a State have placed themselves under too heavy a burden in setting the standards 
which will earn the right to vote, and none condemning a literacy test as such. 
* * © Plaintiffs concede that it is proper for Mississippi to enact reasonable 
literacy requirement for voting. That concession is bound to include the un- 
questioned concept that it is the States which have plenary and exclusive power 
to determine what is reasonable. See the language of the Supreine Court opin- 
ions in part I, supra. Plaintiff's idea that a literacy test may properly embrace 
one facet but not two (or two facets but not three) is without sanction of either 
law or reason. In Trudeau v. Barnes, 5 Cir., 65 F. 24 563, certiorar! denied 290 
U.S. 659, 54 8. Ct. 74, 78 L, Ed, 571, the Fifth Circuit Court of Appeals approved 


‘Louisiana constitutional requirements embracing both reading and interpreting 
_ its constitution and that of the United States. 


The latest case decided by the U.S. Supieme Court sustaining the 
validity of a State literacy test as a condit'on precedent to the right 
to register is Lassiter v. Northampton Coun:'y Board of Elections, 360 
USS, 45, 3 L. Ed. 2d 1072, decided June 8, 1959. This case arose in 
North Carolina and involved the validity of the North Carolina lit- 
eracy test. Both the lower court and the U.S. Supreme Court sus- 
tained the right of the State to require the literacy test and the validity 
of the test. Lassiter, an applicant to register, refused to take the 
North Carolina literacy test which required that every person present- 
ing himself for registration shall be able to read and write any section 
of the Constitution of North Carolina in the English language. It 
shall be the duty of each registrar to administer the provisions of this 
section. Sections 163~28.1, 163-28.2, and 163-28.3 provide adminis- 


‘ 
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trative remedies for a person denied registration. Upon denial of 
registration because of Lassiter’s failure to take the literacy test, she 
appealed to the county board of elections thence to the Superior Court 
of orth Carolina, thence to the North Carolina Supreme Court and 
thence to the U.S. Supreme Court. The power of the State to require 
the literacy test and its validity was sustained at all stages. Plaintiff 
claimed that the literacy test violated the 14th, 15th, and 17th amend- 
ments to the Federal Constitution. 

The Court held North Carolina had the right to require the lit- 
eracy test, that in so doing the State violated no provision of the 
Constitution and that the test was fair and reasonable. The Court 
speaking through Justice Douglas says at page 50, et seq., of the U.S. 
ra pa and at page 1076, et seq., of the Law Edition Report as 


follows: 


We come then to the question whether a State may consistently with the 14th 
and 17th amendments apply a literacy test to all voters irrespective of race or 
volor, The Court in Guinn y. United States, supra (238 U.S. at 366), disposed 
of the question in a few words, “no time need be spent on the question of the 
validity of the literacy test considered alone since as we have seen its estab- 
lishment was but the exercise by the State of a lawful power vested in it not 
sudject to our supervision, and indeed, its validity is admitted.” 

The States have long been held to have broad powers to determine the con- 
ditions under which the right of suffrage may be exercised, Pope v. Williams, 
193 U.S. 621, 633, 48 L. Ed. 817, 822, 24 S, Ct. 573; Mason v. Missouri, 179 U.S. 
328, 335, 45 L, Ed. 214, 220, 21 S. Ct. 125, absent of course the discrimination 


which the Constitution condemns. 

Senator Srennis. Mr. Chairman, may I interrupt just a moment? 

Senator Ervin, Senator Stennis, 

Senator Stennis. Mr. Chairman, I want to highly commend Gov- 
ernor Johnson for a very fine statement and argument in explanation 
of S. 2750. Ihave listened to almost all of it. 

However, it is a few minutes to 4, at which time I am compelled 
to leave because of the demands of official appointments that I have 
and which I cannot postpone. 

I am proud of his presentation here, Mr. Chairman, as a fellow 
apenas d gaa and I know the chairman and the committee will be 
impressed with it. 

appreciate the fact that he could come up here. 

Mr. Jounson. Thank you, Senator. 

Senator Ervin. As the Senator from Mississippi knows, I have 
necessarily been compelled to do a good deal of studying in this field 
and I have heard the statements made by all of the witnesses who have 
appeared before the subcommittee on these bills. 

nd I say this in all sincerity, that in my judgment it would be 
impossible for any American lawyer to prepare a finer statement than 
Governor Johnson has made and is making on this legislation. 

Mr. Jonson. Thank you, Senator. 

Senator Srennis, Well, I thank you, too, for I am proud of the 
presentation he has made, and I am terribly sorry that I have to leave 
now, but both of you do understand the circumstances. 

Senator Ervin. And I would like to say this, and in doing so I am 
paraphrasing a statement made by Justice Sutherland, but the sad- 
dest epitaph which could be written for.a nullified constitutional 
principle is that those who the majority benefit fail to extend a saving 


woe Om al. 


‘ people may be intelligent voters. 
State might conclude that only those who are literate 


that a literacy test was designed to insure an 


to members of all races, is that the prospective voter 
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hand while there is yet time, and, as far as Governor Johnson is con- 


cerned, he is certainly extending a saving hand. 
I do not think there is anyone in this country who can refute the 


constitutional soundness of what he has had to say and is saying to 


this committee on these bills. ; 
Senator Srennis. I certainly agree. I am proud that he has im- 


pressed the chairman and the committee. 


Please excuse me. 
(At this point, Senator Stennis leaves the hearing room.) 


Mr. Jounson. Shall I continue, Senator ? 


Senator Ervin. Yes. 

Mr. Jonnson (reading) : 

Article 1, subsection 2 of the Constitution in its provision for the election of 
Members of the House of Representatives and the 17th amendment in its 
provision for the election of Senators provide that officials will be chosen “by 
the People.” Each provision goes on to state that “the Electors in each State 
shall have the Qualifications requisite for Electors of the most numerous Branch 
of the State Legislature.” So while the right of suffrage is established and 
guaranteed by the Constitution (He parte Yarbrough, 110 U.S. 651, 663-665 ; 28 
L. Ed. 274, 278, 279, 4S. Ct. 152: Smith v. Allwright, 821 U.S. 649, 661, 662; 88 
L. Ed. 987, 995, 996; 64 S, Ct. 757, 151 ALR 1110). it is subject to the imposi- 
tion of State standards which are not discriminatory and which do not con- 
travene any restriction that Congress, acting pursuant to its constitutional 
powers, has imposed (see United States v. Classic, 318 U.S. 299, 315; 85 L. Ed. 
1368, 1877; 61 S. Ct. 1031). While subsection 2 of the 14th amendment, which 
provides for apportionment of Representatives among the States according 
to their respective numbers counting the whole number of persons in each 
State (except Indians not taxed), speaks of the right to vote, the right protected 
“refers to the right to vote as established by the laws and constitution of the 
State” (AfePherson v. Blacker, 146 U.S. 1, 89; 36 L. Ed. 269, 878; 13 8. Ct. 3). 

We do not suggest that any standards which a State desires to adopt may 
be required of voters. But there is wide scope for exercise of its jurisdiction. 
Residence requirements, age, previous criminal record (Davis v. Beason, 183 

33 L. Ed. 637, 641, 642; 10 S. Ct. 290) are obvious examples 


U.S. 333, 345-347 ; 
which a State may take into consideration in determining 


indicating factors 
the qualifications of voters. The ability to read and write likewise has some 
relation to standards designed to promote intelligent use of the ballot. Literacy 
and illiteracy are neutral on race, creed, color, and sex, as reports around the 
world show. Literacy and intelligence are obviously not synonymous. Illiterate 

Yet in our society where newspapers, periodi- 
and debate campaign issues, & 
should exercise the 


franchise (cf. Franklin v. Harpcr, 205 Ga. 779, 55 SE 2d, 221; app dismd 339 U.S. 
046, 94 L. Ed. 1361. 70'S. Ct. 804). It was said last century in Massachuestts 
“independent and intelligent” 

exercise of the right of suffrage (Stone v. Smith, 159 Mass. 413, 414, 34 NE 521). 
North Carolina agrees. We do not sit in Judgment on the wisdom of that 
policy. We cannot say, however, that it is not an allowable one measured by 


cals, books, and other printed matter canvass 


- constitutional standards. . . 
ir on its face, may be employed to perpetuate that 


Of course a literacy test, fa 
discrimination which the 15th amendment was designed to uproot. No such 
influence is charged here. On the other hand, a literacy test may be uncon- 
stitutional on its face. In Davis v. Schnell, 81 F. Supp. 872, affd. 336 U.S. 933 : 
93 L. Ed. 1093; 69 S. Ct. 749, the test was the citizen’s nbility to “understand 


and explain” an article of the Federal Constitution. The legislative setting of 
that provision and the great discretion it vested in the registrat made clear that a 
literacy requirement was merely a device to make racial discrimination easy. 
We cannot make the same inference here. The present requirement, applicable 
“be able to read and write 
any section of the Constitution of North Carolina in the English language.” 
That seems to us to be one fair way of determining whether a person is literate, 
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not a calculated scheme to lay springs for the citizen. Certainly we cannot con- 
demn it on its face as a device unrelated to the desire of North Carolina to raise 
the standards for people of all races who cast the ballot. 

Affirmed. 

The case of Camacho v. Rogers, et al., 199 F. Supp. 155 (October 19, 
1961), is squarely in point to sustain the constitutionality of a State- 
imposed literacy test in English—New York requires persons literate 
only in Spanish to be required to read and write English before they 
can register. This decision squarely negates not only a portion of 
the preamble of S. 2750, particularly subsection (c), but also sus- 
tains the unconstitutionality of the bill proper. Camacho was a person 
literate in Spanish only who sought to enjoin the enforcement of the 
New York literacy statute requiring a person to be able to read and 
write English before he could register. Plaintiff had several grounds 
upon which he predicated the charge of invalidity, but for the pur- 
pose of this presentation, I mention only his contentions that the 
New York statute violated the equal protection clause of the 14th 
amendment, the 15th amendment because plaintiff was denied the right 
to register because of his race, that he was entitled to register irrespec- 
tive of his race, and that there was a pattern of denying Puerto 
Rican-American citizens the right to vote predicated on the 1957 Civil 
Rights Act, 42 U.S.C.A. 1971 (c) and (e). The Court sustained the 
validity of the requirement of the New York statute and denied there 


was any violation of said civil rights statute. 
Pertinent portions of the Camacho opinion are as follows: 


(8) This brings us then to the nub of this case, which is whether a State 
may adopt a requirement that in order for a citizen to be eligible to vote he 
must read and write the English language. The establishment of standards for 
voting has been recognized as within the power of the States and not subject 
to Federal supervision Guinn v. U.S. (1915, 238 U.S. 347, 366, 35 8S. Ct. 926, 59 
I. Ed. 1840), save as such legislation might contravene the 14th and 15th 
amendments Breedlove v. Suttles ( (1987) 302 U.S. 277; 58 S. Ct. 205; 82 L. Ed. 
252). States are free to establish standards of eligibility to vote which do 
not contravene a constitutional prohibition. The following State requiremonts 
have been held to be constitutionally valid if equally applied to all who reside 
within the State: absence of criminal conduct, Davis vy. Beason, 1890, 183 U.S. 
333, 10 S. Ct. 209, 33 L. Ed. 63” residency within the State for a designated 
period, Pope y. Williams, 1904, 1: | U.S, 621, 24 S. Ct. 573, 48 L. Ed. 817; success- 
ful passing of a literacy test, Lassiter v. Northampton Co. Board of Elections, 
1959, 360 U.S. 45, 79 S. Ct. 985, 3 L. Ed. 2d 1072; Trudeau v. Barnes, 5 Cir., 1988, 
G5 F. 2d 568 ; Guinn v. U.S., supra; payment of a poll tax, Breedlove v. Suttles, 
supra. 

(9) While this case discussed the provision in the North Carolina statute 
requiring literacy and ignored the further requirement that it be in the English 
languuge, the above quotation is Just as apposite for a person literate in a foreign 
tongue. The plaintiff here is in no different position than children born in the 
United States and taken from the country at any early age who return after 
reaching their majority and are literate only in a tongue other than English. 


Plaintiffs argument, if followed to its logical conclusion, would 
mean that these people, no matter what their foreign tongue may be, 
should be entitled to vote as long as they are literate in such foreign 


tongue. 
The statute is not an unreasonable exercise of the powers of the State to 
provide requirements for exercising the elective franchise. It is not unreason- 
able to expect a voter not only to be conversant with the issues presented for 
determination in choosing between candidates for election, but also to under- 
stand the language used in connection with voting. For example, there are 
printed in English on the ballot synopses of proposed constitutional amend- 
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ments, titles of the offices to be filled, and directives as to the use of paper 
ballot or voting machines. Finally, what is more proper than that the voter be 
liternte in the language used to conduct the business of government in his 


State. 
It is because of this view of the issue presented that the testimony received 


on the hearing in this matter, while relevant to the issue, is immaterial to its 


determination, 
The Hteracy requirement is applicable to all citizens of New York without 


regard to race, creed, color, or sex. No charge is made that the test is im- 
properly given or its contents unfair. 

Senator Ervin. I would like to ask you this question: If you do not 
think that the situation of the Puerto Ricans in New York is not a fine 
illustration of the wisdom of the Founding Fathers in providing that 
the ae shonld have the power to prescribe qualifications for 
voters 


Mr. Jounson. I certainly do. 
Senator Ervin. In other words, would not the Legislature of the 


State of New York have much more competence than the Congress 
of the United States to determine whether or not the fact that. these 
Puerto Ricans speak the Spanish language rather than English quali- 
fies them or disqualifies them for the intelligent exercise of the 
franchise? 

Mr. Jomnson. [think that istrue. .T certainly do. 

I listened with a great deal of interest to the gentleman who pre- 
ceded me here, 

IIe had avery, very nice brief. It was nice. 

But, in answer to that brief, T might say, in a matter of a couple 
of questions, particularly as pertained to his sixth-grade education 
in the schools, that, is it not true that many progressive schools par- 
ticularly outside of the South now follow a policy of automatic promo- 
tion from one grade to another so that all pupils in a given age 
bracket will be in the same grade regardless of scholastic ability ? 

The second question: Tf this be the case, how can the completion of 
six grades in this kind of school be accepted as proof of anything other 
than that the pupil has enrolled in classes? 

The literacy requirement, is applicable to all citizens of New York 
without regard to race, creed, color, or sex. The test is equally and 


_ fairly applied to all who take it. 


Plaintiff has not been denied the equal protection of the laws nor has he been 
deprived of his life, liberty, or property, in violation of the 14th amendment 
(Lassiter v. Northampton Co. Board of Elections, supra; Trudcau vy. Barnes, 


aupra), 
Plaintiff has not directly raised in his pleading the question of the 15th amend- 


ment except in the sense that he states that “he is being denied the equal 


protection of the law guaranteed to him by the 14th amendment” because “he 
is betng denied the right to vote because of his race, as a Puerto Rican of 
Spanish ancestry.” However, in the brief submitted after hearing before this 
Court. he claims conflict between the statutory provisions of New York and the 
15th amendment in thelr application to the Puerto Rican community of New 


' York, He claims that “race” and “color” were not intended to have a narrow 


or technical connotation, but refer to any minority in the community. In the 


Lassiter case (360 U.S. 53, 79 S. Ct. 991) the Court said: 
“Of course a literacy test, fair on {ts face, may be employed to perpetuate 
that discrimination whitch the 1th amendment was designe’ to uproot. 
“Because the plaintiff is unable to vote as a result of his inability to pass 
the test, it does not follow that the plajntiff is being discriminated against. 
“The 15th pmendment was not designed to protect against the claim of this 


plaintiff. He is not being dented the right to vote because of race, creed, or 


color, but because of his {lliteracy’in the English language.” 
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Plaintiff places rellance on the Civil Rights Act of 1957 (42 U.S.C.A. 1971). 


Subdivision (a) of 1971 provides that— 
“All citizens * * * who are otherwise qualified by law to vote at any 


election by the people in any State * * * shall be entitled * * * to vote at 
all such elections, without distinction of race, color or previous condition of 


servitude.” 
. This is merely a restatement of the 15th amendment except that it adds the 


words “who are otherwise qualified by law to vote.” The added words serve 
as a imitation insofar as the plaintiff is concerned. The requirement of literacy 
in the English language is a proper exercise of State power; the plaintiff is 
therefore not qualified under the laws of New York and this subdivision is 


inapplicable to him. 
Subdivision (b) is of no help to the plaintiff since it is directed at deliberate 


acts of intimidation, threats, and coercion, none of which are charged here. 
The complaint is dismissed. 
Case authority, in addition to that cited and the cases referred to 
therein. could he cited to sustain my position but such would merely 
be cumulative and so, therefore, I will not. unduly burden this com- 


mittee with their citation. 
I appreciate the courtesies which this committee has extended me 


and have enjoyed appearing before you. 

I do believe that. this Senate bill is unconstitutional, and I would 
like to say certainly, in answer to the Attorney General of this com 
who appeared here recently, that with the position he has taken wit 
this bill, perhaps, and I mean it with deference, that he should be in 
the Peppermint Lounge in New York, teaching a new “twist,” because 
for 15 months he has prevailed upon the Supreme Court of this coun- 
try to usurp the powers of the country, or the Congress, and now he 
prevails upon Congress to usurp the interpretive powers of the 
U.S. Supreme Court. 

Again, let me say that I appreciate the courtesies which this com- 
mittee has extended to me, and I have enjoyed appearing before you 
very much. 

I thank you. sir, for giving me permission to come before you. 

Senator Ervin. The committee is deeply grateful to you for coming 
before it and making this presentation, and the country ought to be 
grateful to you for your effort. 

Mr. Jounson. I appreciate that, sir. 

Senator Ervin. That is, your effort to try to prevent one of the 
most obvious assaults upon the Constitution that has ever been pro- 
posed in the Congress. 


Mr. Jounson. Ibelievethat. Po 
Senator Ervin. Now, under article 3 of the Constitution, the judicial 


power of the United States is vested in the Supreme Court and such 
courts inferior thereto as Congress may from time to time establish. 

And under the second section, if I am correct, the Federal judi- 
cial power extends to all controversies arising under the Constitution 
or the laws enacted by Congress pursuant thereto and the treaties 
made or which shall be made on behalf of the United States. 

Mr. Jounson. Yes, sir. 

Senator Ervin. Has it not been consistently held, throughout the 
history of the Nation, that any controversy which involves the deter- 
mination or the meaning of the application of the constitutional prin- 
ciple presents a judicial problem rather than a legislative problem? 
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power to prescribe any qua 
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Mr. Jounson. Yes, sir. I find in the history of this country not 
one case acted upon by the Supreme Court or by any of the lower 
or inferior Federal courts, or any State court, which has held any- 
thing other than that the States of this Nation have the sole authority 
to set up qualifications for their voters, provided they did not inter- 
fere-or discriminate against people because of race or color or previous 
condition of servitude. 

Senator Ervin. Js it not true that the 15th and the 19th amend- 
ments gave no new voting power to any American citizens and that 
the States still retain their power over the qualifications of voters, 
subject to only the limitations of those two amendments: first, that 
they could not deny or abridge the rights of a citizen of the United 
States to vote on account of race, color, of previous condition of servi- 
tude or on account of sex; second, no State may deny the right ta 
vote to anyone on the basis of sex. 

Mr. Jounson. That is ‘rue. 

Senator Ervin. Those are the two only changes that were made by 
those two amendments in respect to franchise, was it not? 

Mr, Jonnson. That is exactly right. Yes, sir. 

It is hard to understand, Senator, how, for all these years, when 
these matters have come up, like women’s suffrage and the changing 
of the method of selecting Senators for the U.S. Congress, 
that no one ever thought of anything else but the constitutional 


amendment route in order to do that. 
This is the first time that. I know of anywhere where they have at- 


~ tempted to completely usurp the prerogatives that were granted to the 


States by the Constitution of this country in 1787, 
Senator Ervin. The provision of section 2 of article 1 concerning 


the qualifications of persons eligible to vote for Members of the House 


of Representatives and it became effective as a part of the Constitu- 
tion of the United States some 2 months before George Washington 
was inaugurated as the first President of the United States-— 

Mr. Jonnson. Yes, sir. 

Senator Ervin. And that has been in the Constitution for a period 


of some 172 or 173 years. 
Yesterday the Attorney General of the United States was here 


‘before this subcommittee, and he admitted that, as far as he knew, 


there had never been ny decision handed down by any court. within 
that period of time ho ding or suggesting that Congress has the 
. ifications fur voters. 
Mr. Jounson. And yet he said there was a national need for it. 
Senator Ervin. Yes. And he also suid this yesterday, that if we 
were setting the qualifications for the individuals then he believes it 


would be unconstitutional and would require a constitutional amend- 


ment. 
I wonder if you could tell me what these bills would do if they 
would not undertake to set the qualifications for voters? 

Mr. Jounson. That is absolutely what they do. ~~ 


Senator Ervin. Do they not say—— 


Mr. Jounson. Completely. 
Senator Ervin. . in substance that none of the 50 States shall 


hereafter have the power to prescribe any literacy tests or tests of 
understanding or intelligence incénsistent with the Federal standards 
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which these bills would erect, namely the completion of the sixth grade 


in school ? 

Mr. Jounson. That.is true. 

Senator Ervin. Now, I will ask you if you do not agree with me 
that these bills are unconstitutional under section 2 of article 1 of the 
Constitution and the 17th amendment as applied to the election of 
Senators and Representatives in Congress, because they attempt to 
usurp and exercise the power of the States to prescribe the qualifica- 
tions of those who should vote for these officers ? 

Mr. Jounson, That is correct. 

Senator Ervin. I will ask you if you do not. agree with me that the 
two which undertake to deal with State and local elections are not 
also unconstitutional on the ground that the States have the absolute 

ower to prescribe the qualifications for those who are to vote for 
State and local officers, subject only to the limitations created by the 
15th amendment, the 19th amendment, and such as may be created by 
the 14th amendment.? 

Mr. Jounson. That. is certainly true. 

Senator Ervin. I will ask you if you do not agree with me that. 
these bills are also unconstitutional in that they attempt to prescribe 
the qualifications for those who should vote for presidential and vice 
presidential electors in the face of the provision of the second Article 
of the Constitution, that such electors shall be appointed in such 
manner as the State legislatures may prescribe? 

Mr, Jounson, That. is true, 

And in this preamble, and in these legislative findings, I cannot 
understand how they could expect anyone to believe that such condi- 
tions do exist. 

In the Macon County case, which my friends spoke of a minute age 
where the people in Alabama had been denied the right or that right, 
they actually came into court and could show no discrimination. 

ut the court said: 

The court assumes that because there are so many colored pecple in this 
county, and so few who are qualified and who vote, that the court is going to 
take judicial notice of the fact that something is wrong. 

Yet, in the State of Mississippi, the Civil Rights Commission, in its 
report, found nothing wrong from the standpoint. of discrimination. 

Senator Ervin. It was that argument which induced me to ask 
Dean Griswold, of the Harvard Law School, what the percentage of 
the nonwhite students was in the law school, and I found that. it was 
only about 2 percent, which is very far below the national nonwhite 
percentage of the population. 


Mr. Jounson. Yes, sir. 
I rode with a gentleman in a taxicab from National Airport last 


night who said, “I have been living in Maryland for 29 years and I 
have never cast. a vote, never cast a ballot, never registered.” 

He was an intelligent person, but he was a man who did not under- 
stand the tremendous responsibilities that should be assumed by a 
first-class citizen of this country, if one wishes to be such. 

Senator Ervin. It is my understanding that President Eisenhower 
did not register and vote until after he was 60 years of age and, insofar 
as I have ever heard, nobody ever discriminated against him. 


ot 
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I think you and I have agreed that none of these bills can be 
sustained under the original Constitution or under the provisions of 
the 17th amendment, in that they attempt to prescribe the qualifica- 
tions of voters when Congress has no power to take such action. 

Mr. JoHNsON. Yes, sir. 

Senator Ervin. I would like to ask you this: If the decisions of 
the courts, dealing with the enforcement of the 15th amendment do 
not state that legislation cannot be sustained as valid, under the 15th 
amendment, unless it is restricted and confined to voting discrimina- 
tion by the United States or by a State or on account of race, color, 
or previous condition of servitude—has the Supreme Court not 
said that? 

Mr. Jonnson. They have said that clearly, concisely, and definitely, 
in every case that has ever come up. 

Senator Ervin. And there is not any reference whatever to race or 
to Previews condition of servitude in the operative provision of the 
bill endorsed by the administration, is there? 

Mr. Jonnson. No, sir. 

Senator Ervin. It would apply to everybody in the field of literacy 
tests, regardless of whether there is any action at all taken on the 
basis of race, color, or previous condition of servitude. In other 
words, the operative portion of this bill is wholly immaterial to the 
provisions of the 15th amendment. The limitation of the 15th amend- 
ment is wholly irrelevant insofar as the applicability of the operative 
part of this bill is concerned ? 

Mr. Jonnson. I would like to clarify another thing, Senator. 

A lot of these people have a habit of reaching into the barrel and 
picking through things and picking out what they want. 

The 25-percent vote cast in Mississippi, which this gentleman spoke 
of, was not in the Presidential election of 1960. It was in the general 
clection of 1959 for Governor. 

And in our State we only have the Democratic candidate, and it 
was a cinch that he would be elected without more than just one person 
going to the polls. 

Therefore, that is the reason that a small number participated in 
our State. 

Senator Ervin. That is readily understandable to me. I was 
elected to Congress in a special election in 1946 in a very populous 
district of North Carolina. Only 1,700 people participated in the 
spec election. I had no opposition and, normally, in that district 
they cast somewhere in the neighborhood of 100,000 votes or more. 

Now, I will ask this: Would you agree with my interpretation of 
United States v. Harris, in the Civil Rights Case, of 1883, in this 
respect : 

Do not those cases say that Congress has no power to take any 
action to enforce the 14th and 15th amendments unless the State has 
violated the 14th and 15th amendments? 

Do not all of these bills violate that interpretation of the 14th and 
15th amendments, and, therefore, constitute inappropriate legislation 
because they attempt immediately after being signed into law by 
the President, to apply to a sum of 43 States, which have not violated 
either one of those amendments through literacy tests they have or 
which they may adopt? 
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Mr. Jonnson. Yes, sir. That is true. 

Senator Ervin, And has not the Supreme Court held in such cases, 
as the Civil Rights Cases of 1883 and the Cruickshank case, that the 
clauses of the 14th and 15th amendments, authorizing Congress to 
enforce the provisions of the amendments by appropriate legislation, 
do not authorize Congress to do anything except to enforce the 
prohibition against the State action and do not. authorize the Congress 
to step in Ae perform the duty which these amendments clearly show 
is the duty of the State to perform ? 

Mr. Jonnson. That is true, Senator. 

Senator Ervin. And so these bills attempt to enter a field of legis- 
lation which lies within the domain of the legislative power of the 
States ? 

Mr. Jounson. That. is true. 

Senator Ervin. To make this very simple, in section 2 of article I, 
and in the 17th amendment it is stated in about as simple English as 
can be used, that Senators and Representatives in Congress shall be 
chosen by the people of the States which they represent. 

Mr. Jounson. Yes, sir. 

Senator Ervin. And then each of the States prescribe what people 
will do the choosing, and those people are the ones who have the 

ualifications requisite for electors of the most numerous branch of 
the State legislature. 

Mr, Jounson. That is true. 

Senator Ervin. Do not these bills seek to nullify these provisions 
of the Constitution and, instead of saying that these electors shall 
have the qualifications requisite for electors of the most numerous 
branch of the State legislature, as these provisions say, these bills 
undertake to say that the electors shall be persons who have completed - 
a sixth grade education in some public school of some State or the 
District of Columbia or Puerto Rico unless the State permits il- 
literates to vote, in which case illiterates will do the voting? 

Mr. Jounson. That istrue. That is true. 

There was a gentleman who referred to himself as a “Preacher” 
who said that there are three mysteries in this life that he did not 
understand, 

One is the bird on the wing. The other is the snake on the rock, 
and the third is the way of a man with a maid. 

The fourth one that is a mystery to me is how some people in this 
country can be so anxious about the voting prospect of another, and 
at the same time are not. cognizant that they are actually debasing the 
franchise or the privilege which they have themselves, 

Senator Ervin. When you really come down to it, there is nothing 
to be construed with respect. to ahere the power lies that prescribes 
qualifications ? 

Mr. Jounson. If there is, I do not see it, sir. 

Senator Ervin. In the English language, used in section 2 of article 
I, and in the 17th amendment, it is just as clear and plain as it pos- 
sibly can be? 

Mr. JOHNSON. Yes, sir; as plain as it can be. 

Senator Ervin. And yet these bills undertake to say that the Con- 
stitution does not mean what it says, do they not ? 

Mr. Jounson. Yes, sir. Yes, sir. A good number of them are say- 


ing that. 
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But there are a great many le who have never read the Fed- 
eralist; a great many people who have never taken the word of the 
people who were actually there and saw themselves, and they do not 
want to do it. 

Senator Ervin. Well, I think, perhaps, an antidote for bills of this 
nature would be for people to read the Federalist and read the Con- 
stitution and read the decisions of the Supreme Court construing these 
provisions, instead of reading political platforms. 

Mr. Jounson. Yes, sir. 

Senator Ervin. Mr. Creech. 

Mr. Creecu. Governor, the subcommittee has received, as you know, 
considerable testimony in the last couple of weeks on these three bills. 

Mr. Jounson. Yes, sir. 

Mr. Creecu. And several proponents of the bills have stated that 
although the Supreme Court has allowed literacy tests to remain, in 
the Guinn case and the Lassiter case, the Court has not passed upon 
the power of Congress to regulate literacy tests by finding that such 
tests are being used to discriminate. 

These witnesses conclude that the cases are irrelevant, and that. these 
bills can be sustained under the enforcement clauses of the 14th and 
15th amendments. 

TI wonder, sir, if you would care—— 

Mr. Jounson. I do not believe that. 

Mr. Creecu. I was just going to ask you if you would care to com- 
ment on this argument. 

Mr. Jounson. No, I think the language is perfectly clear. 

I think that people who want to find things irrelevant, particularly 
when they have no real legal basis upon which to base their beliefs, 
can always find it to be irrelevant because, after all, that is all that you 
can refer to for being irrelevant; there is nothing left. I do not. see 
that this is true at all. 

I think that if it had been the language of the Constitution, the 
Constitution would have been certainly different from what it is, and 
I think that this amendment, insofar as the discrimination clause is 
concerned, this 15th amendment, there are ample ways for the Justice 
Department of this country to see to it that the discrimination is 
minimized. 

There is no bill that can be drawn, regardless of how it is drawn, 
where fraud cannot be perpetrated somewhere, and it is absolutely 
necessary that a State should have the authority, certainly, to have 
loose verbage in order that when they come up to register that this 
loose verbage will give sufficient leeway for a clerk to be able to 
intelligently determine whether a man is qualified or is not qualified. 

Mr. Crepcn. Governor, you have cited, of course, the Lassiter case, 
and it is one that has been discussed often during the course of the 
hearings. 

In the Zassiter case the Supreme Court stated, and I am quoting 
from the case now: 


While the right of suffrage is established and guaranteed by the Constitution, 
it is subject to the imposition of State standards which are not discriminatory 
and which do not contravene any restriction that Congress, acting pursuant to 
its constitutional powers, has imposed. - 
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Now, several witnesses have taken the position that this quotation 
indicates that. Congress has constitutional authority to pass these bills, 

What is your opinion on this assertion ? 

Mr. Jounson. I think that they are wrong. I do not think that 
aa has the authority at. all. 

I do not think that there is any way for them to construe this dis- 
crimination amendment in any way in which Congress could be given 
the authority to set up standards for voter qualifications in these 
various States. 

I do not know of any of these States which have any voter qualifica- 
tion laws that are unreasonabk, not any of them. But you always are 
going to have people in public office once in a while who may dis- 
criminate and may not be fair, and it absolutely would not make sense 
for an intelligent. person to be turned down and an ignorant person 
to be registered. 

Those sort of instances are not hard to find, and if the Civil Rights 
Commission and the Justice Department of this country wish to stop 
it they have sufficient means of stopping it. 


That is my opinion. 
Mr. Crercu. And you feel, sir, that if the Justice Department were 


properly implementing the existing laws there would be no occasion 
or little occasion for this opportunity of discrimination that they say 
exists? 

Mr. Jounson. I think that is true. 

Mr. Creecu. I wonder, sir, would you care to address any further 
comments to the assertion again with regard to the Lassiter case, that 
Congress, acting pursuant to its constitutional powers and speaking 
here of the restrictions which Congress may impose other than those 
which are—— ° 

Mr. Jonnson. I do not think that applies at all to such a thing as 
this bill or any of the portions of the bill that I set. out or either of 
the other two bills. 

TI do not believe that that is what the court referred to at all in that. 

Mr. Creecn. Sir, 8. 2750, which is—— 

Mr. Jonnson. How would they impose anything else? 

Mr. Creecn. Well, this, of course, is not spelled out for us in the 
quotation. 

The quotation merely says that— 
while the right of suffrage is established and guaranteed by the Constitution, 
it is subject to the imposition of State standards which are not discriminatory 
and which do not contravene any restriction that Congress, acting pursuant to 
its constitutional standards , has imposed. 

Mr. Jounson. I do not know. I cannot understand what they 
would mean by “imposing.” 

The word “discrimination” is sufficient in itself. There is no fur- 
ther need for any legislation to implement the 15th amendment or to 
define it particularly in such language as they use in this bill, to say, 
“deprivation of the right. to vote.” 
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That is strange language, and it is broad language and it leaves it up 
to them to determine for themselves what. “deprivation of the right to 
vote” is. 

Mr. Crercu. Sir, S. 2750, which is the administration bill, seems to 
rely for its constitutional basis upon article I, section 4. This bill is 
limited, of course, to Federal elections, and the Attorney General, in 
his statement, supported the bill under “the broad inherent. power of 
Congress to govern the Federal elective process.” 

Would you care to comment on the extent of Congress’ power to 
legislate voter qualifications under article I, section 4? 

Mr. Jounson. I do not believe that Congress can, and I do not. be- 
lieve that there is any broad and inherent. power other than that which 
was set. out in the Constitution originally. 

I know of no broad or inherent. power for Congress to take off 
down the road after a matter of this type when the barrier was set 
up before Congress over 100 years ago. 

Senator Ervin. As a matter of fact, did not the Supreme Court of 
the United States hold, in the Newberry case, that. Congress did not 
acquire any indefinite power under section 4 of article IT except. the 
power specifically given to it? 

Mr. Jonnson. That is right. That is in plain language.. 

Senator, I would like to have permission to insert. this decision of 
the Darby case into the record. 

Senator Ervin. Yes; we will be delighted to have a copy of it. 

Mr. Jonnson, All right, sir. T brought a copy of that with me. 

Senator Ervin. It will be put in the record at this point in its 
entirety. 

(The aforementioned document follows :) 
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IN THE UNITED STATES 
DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF MISSISSIPPI 
JACKSON DIVISION 


H. D. DARBY 
on behalf of himself and others 
similarly situated, 
Plaintiffs 


v. CIVIL ACTION 


JAMES DANIEL, Circuit Clerk of NO. 2748 
Jefferson Davis County, Mississippi, 
and JOE T. PATTERSON, Attorney 
General of the State of Mississippi, 
Defendants 


Before CAMERON, Circuit Judge, and MIZE and CLAY- 
TON, District Judges. 
CAMERON, Circuit Judge: 

The case before us, with some of the facts, is thus stated 
in plaintiff’s brief: “This is an action for a declaratory judg- 
ment and injunction brought by plaintiff on behalf of himself 
and others similarly situated. The gravamen of plaintiff's 
complaint is that he and other Negro citizens of Jefferson 
Davis County, Mississippi have been denied the right to 
register in order that they might vote, solely because of 
their race and color, through the enforcement of a policy of 
discrimination against Negro Voters, the enforcement of 
unconstitutional voting requirements, and the discriminatory 
administration of valid requirements. The plaintiff also 
seeks to enjoin enforcement of a state statute which makes 
it a crime, punishable by imprisonment for one year, for 
him to accept financial and legal assistance in the prosecu- 
tion of this action and for his attorneys and others to give 
such assistance.” 

“The plaintiff in this case is an adult Negro citizen of 
the United States and of the State of Mississippi, residing 
in Prentiss, Jefferson Davis County, Mississippi since 1947. 
He is not an idiot, an insane person, or an Indian who is not 
taxed, and is more than twenty-one years of age. His occu- 
pation is that of a minister of the Gospel. He has never 
been convicted of any crime enumerated in the Mississippi 
Constitution as grounds for disqualification as a voter. He 
has paid his Ee tax for the years 1956 and 1957. He was 
a duly qualified and registered voter of Jefferson Davis 
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County prior to January 1, 1954, and exercised his right to 
vote in various elections held in the county between 1950 
and 1955,:having registered for the first time in the early 
part of 1950. 

“In 1954 the Legislature of the State of Mississippi pro- 
posed that Section 244 of the Mississippi Constitution of 
1890 be amended, and after the proposed amendment was 
ratified by a vote of the electorate, it became law in 1955.” 
Defendant Daniel was and is Circuit Clerk and Registrar 
of Jefferson Davis County and will be referred to as defend- 
ant unless otherwise noted. | 

The qualifications of Electors are set forth in Article 12 
of the Mississippi Constitution of 1890 as amended, titled 
“Franchise,” and the article embraces Sections 240-253, in- 
clusive. 

The Sections of the Article, other than Section 244 which 
is challenged by plaintiff, grant the right to vote to inhabi- 
tants of the state, except idiots, insane persons and Indians 
not taxed, who are citizens of the United States, twenty-one 
years old or over, with certain residence requirements, who 
have duly registered as provided in the article and who have 
never been convicted of certain listed crimes and who have 
paid all poll taxes legally required of them before February 
lst of the year in which they offer to vote. Section 249 pro- 
vides: “And registration under the Constitution and laws 
of this State by the proper officers of this State is hereby 
declared to be an essential and necessary qualification to 
vote at any and all elections.” 

Section 244 of Article 12, prior to the amendment attacked, 
was in these words: 

“§244. On and after the first day of January, A. D. 
1892, every elector shall, in addition to the foregoing 
qualifications, be able to read any section of the Consti- 
tution of this state; or he shall be able to understand the 
same when read to him, or give a reasonable interpreta- 
tion thereof. A new registration shall be made before 
the next ensuing election after January the first, A. D. 


1892.” 
Amended Section 244’ reads as follows in its pertinent 


portions: 


1. In 1954 the Legislature of Mississippi proposed that Section 244 
of the Constitution of 1890 be amended, and after the proposed 
amendment was ratified by a vote of the people it became a part 
of the Constitution in 1955. 


“W‘Section 244. Every elector shall, in addition to the 
foregoing qualifications be able to read and write any 
section of the Constitution of this State and give a reason- 
able interpretation thereof to the county registrar. He shall 
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demonstrate to the county, registrar.a reasonable. under- 

standing of the duties and obligations of citizenship under 

a constiftitional form of, government,” 

Following ‘the quoted language the amended section goes 

on to provide that a person applying to register shall make 
a sworn written: ee ‘on a form.to be prescribed by 
the State Board of Election Commissioners, and concludes 
with these words: .“Any..new or additional qualifications 
herein imposed shall not be required-of any person who was 
a duly registered, and. qualified elector of this. state prior 
to January 1,‘ 1954. The Legislature shall have the power 
to enforce the provisions of this section by appropriate 
legislation.” 
--In February, 1956 the Board of Supervisors of Jefferson 
Davis County ordered a ‘new registration: and due notice 
thereof was:given by publication as required by law. This 
new registration was in line with the practice which had 
been followed in the county for a number of years, new 
registrations having been had in-the years 1906, 1923, 1934 
and 1949. 

Defendant Daniel first became Circuit Clerk and’ Regis- 
trar of Jefferson Davis County January 1, 1956. Without 
dispute and .based upon his opinion that, since a riew regis- 
tration had been ordered and forms had been sent. to him 
by the State. Election Commissioners, he was so obligated, 
he began the practice of requiring all applicants, regardless 
of color, to take the examination provided by the amend- 
ment and covered by the questionnaire, which policy he 
pursued until about October 15, 1956. Plaintiff Darby first 
entered his office to register on June 29, 1956, and defendant 
Daniel handed him the questionnaire to be completed pur- 
suant to the custom then universally followed by him. No 
discussion was had between plaintiff and defendant. Plain- 
tiff completed a part of the written examination and signed 
his name and left. 

He had consulted the attorney now representing him and 
had written a letter of complaint to the President of the 
United States some weeks before that, which resulted in 
an investigation of defendant Daniel being made by the 
Federal Bureau of Investigation. About October 1, 1956 
defendant Daniel received a letter from the United States 
Attorney in Jackson, Mississippi requesting that Daniel come 
to his office for conference. He responded to the request, 
going in company with the county attorney to the office of 
the United States Attorney. There he was advised that 
the Department of Justice took the position that persons 
who, like plaintiff Darby, had been registered prior to Janu- 
ary 1, 1954 were required to take only the oral examination 
covering the qualifications as set forth in the original Section 
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244 of Article 12 of the naogrest (cb Constitution. Daniel left 
the United States Attorney and went to the Attorney Gen- 
eral of Mississippi, who advised him in writing October 12, 
1956, that no person registered prior to January 1, 1954 was 
required to take the written examination provided by the 
amendment. Thereafter, Daniel pursued the policy of giving 
all applicants of Darby’s class the option to take the oral 
examination provided by the original section or the written 
examination provided by the amendment. 

About November 2, 1956 plaintiff Darby again presented 
himself for registration and was given the oral examination. 
He did not pass in the opinion of Daniel and was so advised. 
Neither Darby nor Daniel remembered what section of the 
Constitution Darby was called upon to interpret. About June 
8, 1957, Darby came to Daniel’s office again to register and 
was given the oral examination, and again failed to pass. 
A short time thereafter the F.B.I. made a further examina- 
tion into Daniel’s operation of his office in which Daniel 


explained freely what happened. 

On June 22, 1957, plaintiff Darby again presented himself 
to defendant Daniel, this time requesting that he be given 
the written examination as provided by the amendment. 
Without dispute, plaintiff followed this course on the advice 
of his attorney, whom he had first consulted more than a 
year before. He was given the written examination on the 
forms furnished to Daniel by the state officials, and again 
Daniel ruled that he had not qualified for registration.’ 


2. After the Court had concluded the hearing of this action July 
22-25, 1958, Rutha Dillon presented a “Motion to Intervene” 
served and filed September 16, 1958, setting forth that she had 
testified as a witness for plaintiff Darby and that her interest 
“may not be adequately represented by plaintiff and applicant 
may be bound by a judgment in this action.” The application 
was filed by the attorneys already Repro nung. laintiff Darby 
and with it was filed a memorandum brief in which she claimed 
that she was filing the application under Rule 20(a) and Rule 
24(b) (2), F.R.C.P. Her application asked that she be permitted 
to intervene upon her testimony already given and upon the 
testimony introduced at the hearing. Her desire to intervene 
was grounded on her apprehension that plaintiff Darby might 
not represent her inasmuch as she had not registered prior 
January 1, 1954, where as Darby had eceistere’ prior to that 
time and had requested and taken the written examination pro- 
vided by the amendment to Section 244, although not required 


so to do. 

The defendants resisted the requested intervention, taking the 
vosition that the application came too late and that plaintiff 
Dariy, having volunteered to take an examination he was not 
required to take, was not in position to maintain the action 
brought by him. The amendment provides that Darby should 
not be “required” to submit to its terms, but contains no prohi- 
bition against his voluntarily doing so. Both he and defendant 
Daniel proceeded in the .written examination before us in 
obedience to the terms of the amendment, and we do not pause 
to resolve this question, arising as it does after all of the briefs 
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have been submitted and much study given to the fundamental 


issues involved. 
lication to 


_ We see no harm to ensue from granting the app 
intervene and have entered an order permitting. requested 
intervention upon the terms set forth. Th@ intervenor will be 


referred to hereafter as a plaintiff 


Plaintiff Darby appealed, as provided by law, from the 
ruling of defendant Daniel rejecting his written application 
(he had not appealed from the other three rejections), and 
the evidence shows that in so doing he was guided by one 
of his attorneys of record who had been employed by the 
N.A.A.C.P. Legal Defense and Educational Fund. His at- 
torney filed with the Registrar a writing bearing the heading 
‘“‘Appellant’s Contentions.” Plaintiff Darby and his attorney 


3. This document set forth that plaintiff Darby had appealed to 
the Board of Commissioners within five days from the refusal 
of Defendant Daniel to register him; that Section 244 of the 
Mississippi Constitution as amended “is unconstitutional and 
void on its face since it bestows upon the registrar of voters an 
uncontrolled discretion to determine who is able to interpret 
the Constitution of the State of Mississippi and who is able to 
demonstrate an understanding of the duties and obligations of 
citizenship in a democratic form of yer arya said allegation 
being applied also to the Mississippi statutes implementing the 
constitutional provision. The document further set up that the 
constitutional and statutory provisions “are unconstitutional and 
void because the purpose of said provisions was to enable the 
registrar of voters to discriminate against otherwise qualified 
Negroes, solely because of their race and color,” and that said 
provisions were being administered by defendant Daniel “in 
such a manner as to discriminate against Reverend H. B. Darby 
and other Negroes otherwise qualified, solely because of their 
race and color.” The document further contended that since 
plaintiff Darby had registered prior to January 1, 1954, the new 
provisions were not applicable to him. 


appeared at the office of Daniel on October 7, 1957, but there 
was no meeting of the Commissioners scheduled or held at 
that time.‘ Said plaintiff and his attorney were advised that 


4. This appearance by plaintiff Darby and his attorney resulted, 
no doubt, from the language of Section 3226 of the Mississipp1 
Code of 1942 providing that the Commissioners should meet 
“on the first Monday in October after appointment.” The Com- 
missioners had been appointed in 1956 and had held the October 
meeting that year. No provision being made in that section for 
meeting in any year except that of their appointment, the Mis- 
sissippi Legislature in 1938 passed a statute appearing as Section 
3240 of the Mississippi Code of 1942 providing that: “On the 
Tuesday after the third Monday in March, 1939, A.D. and every 
year thereafter the commissioners of election shall meet at the 
office of the registrar...” (Emphasis added.) 


the Commissioners would meet at the Registrar’s office 
on the Tuesday after the third Monday in March, 1958; 
plaintiff Darby testified that Daniel told them of a March 
meeting. No provision is made for notice to persons desiring 
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to present contests of the actions of the Registrar and we 
do not find that defendant Dahiel made any agreement to 
give any notice to plaintiff or that such an agréenf#fit, if 
made, would havé: any legal effétt..,The appeal, appdfently 
begun as a test of the provisions-of. the Constitution,and 
Statutes here under attack,*was not ‘prosécuted; but ‘this 
civil action, was filed four, days. before the Election Com- 
missioners met in Jefferson Davis County. The appeal is 
still pending before them. . 

Othtr'portions'of the testimony will-be referred to under 
the discussion of the several points raised by the parties. 

From.the written contentions so filed on the appeal. the 
averments of the Complaint -and plaintiff’s. brief it. appears 
that the attack on the Mississippi Constitution and imple- 
menting statutes is based upon three grounds: that Section 
244 is unconstitutional and void on its face:because it bestows 
upon the Registrar “an uncontrolled discretion to determine 
who is able to interpret’ the Constitution of,:. Mississippi” 
and who is able to demonstrate an understanding of the 
duties of citizenship; that the section is unconstitutional-and 
void because the purpose of said provisions was to enable 
the registrars to “discriminate against otherwise qualified 
Negroes;” and that said section is being administered “in 
such a manner as to discriminate against Reverend H. B. 
Darby and other Negroes otherwise qualified, solely because 
of their race and color.” 


The complaint specifies that the uncontrolled discretion 
referred to results from the amendment’s vague and uncer- 
tain language “which fails to set up a standard of reason- 
ableness capable of objective measurement.” The precise 
prayer of the complaint asks an injunction “restraining 
defendant from enforcing those parts of said constitutional 
and statutory provisions which require an elector to give to 
defendant a ‘reasonable interpretation’ of a provision of 
the Constitution of the State of Mississippi and which re- 
quire that an elector demonstrate to defendant a ‘reason- 
able’ understanding of the duties and obligations of citizens 
under a constitutional form of government.” The allegations 
of unconstitutionality are predicated upon the due process 
clause of the Fourteenth Amendment and the provisions of 
the Fifteenth Amendment. 


A 


(1) Any consideration of the constitutionality of the chal- 
lenged portions of this amendment begins with the funda- 
mental fact that, under our constitutional system, the quali- 
fication of voters is a matter committed exclusively to the 
States. The Supreme Court has spoken on the subject in 
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language as clear as it is decisive. Witness, for example, 
what it said in Pope v. Williams, 1904, 193 U.S. 621:° 
5. The Court was then composed of Chief Justice Fuller and 


Associate Justices Harlan, Brewer, Brown, White, Peckham, 
McKenna, Holmes and Day, and the decision was unanimous. 


“The privilege to vote in any State is not given by the 
Federal Constitution, or by any of its amendments. It is 
not a privilege springing from citizenship of the United 
States. Minor v. Happersett, 21 Wall. 162. It may. not be 
refused on account of race, color or previous condition of 
servitude, but it does not follow from mere citizenship of 
the United States. In other words, the privilege to vote in 
a State is within the jurisdiction of the State itself, to be 
exercised a:; the State may direct, and upon such terms 
as to it may seem proper... The State might provide that 
persons of foreign birth could vote without being natur- 
alized, and, as stated by Mr. Chief Justice Waite in Minor 
v. Happersett, supra such persons were allowed to vote 
in several of the States upon having declared their inten- 
tions to become citizens of the United States. Some States 
permit women to vote; others refuse them that privilege. 
A State, so far as the Federal Constitution is concerned, 
might provide by its own constitution and laws that none 
but native-born citizens should be permitted to vote, as 
the Federal Constitution does not confer the right of suf- 
frage upon any one, and the conditions under which that 
right is to be. exercised are matters for the States alone to 
prescribe, subject to the conditions of the Federal Con- 
stitution, already stated; ... The question whether the 
conditions prescribed by the State might be regarded by 
others as reasonable or unreasonable is not a Federal 
one... 

“... The right of a State to legislate upon the subject of 
the elective franchise as to it may seem good, subject to 
the conditions already stated, being, as we believe, un- 
assailable, we think it plain that the statute in question 
violates no right protected by the Federal Constitution. 

“The reasons which may have impelled the state legis- 
lature to enact the statute in question were matters en- 
tirely for its consideration, and this court has no concern 
with them.” (pp. 632-634.) (Emphasis added.) 

Like language was used by the Court in a case so much 
relied upon by plaintiffs, Guinn et al v. United States, 1915, 
238 U. S. 347. In striking down the Grandfather Clause of 
the Oklahoma Constitution the Court fixed its eyes upon 
certain principles as the lodestar which should furnish the 
light by which it would be guided: 

‘... It {the United States] says state power to provide 

for suffrage is not disputed, although, of course, the au- 
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thority of the Fifteenth Amendment and the limit on that 
power which it imposes is insisted upon. Hence, no asser- 
tion denying the right of a State to exert judgment and 
discretion in fixing the qualification of suffrage is ad- 
vanced and no right to question the motive of the State in 
establishing a standard as to such subjects under such 
circumstances or to review or supervise the same is relied 
upon and no power to destroy an otherwise valid exertion 
of authority upon the mere ultimate operation of the power 
exercised is asserted. And applying these principles to 
the very case in hand the argument of the Government in 
substance says: No question is raised by the Government 
concerning the validity of the literacy test provided for 
in the amendment under consideration as an independent 
standard since the conclusion is plain that that test rests 
on the exercise of state judgment and therefore cannot 
be here assailed either by disregarding the State’s power 
to judge on the subject or by testing its motive in enacting 
the provision. (pp. 359-360.) 


“Beyond doubt the Amendment does not take away 
from the state governments in a general sense the power 
over suffrage which has belonged to those governments 
from the beginning and without the possession of which 
power the whole fabric upon which the division of state 
and national authority under the Constitution and the 
organization of both governments rest would be without 
support and both the authority of the nation and the State 
would fall to the ground. In fact, the very command of 
the Amendment recognizes the possession of the general 
power by the State, since the Amendment seeks to regu- 
late its exercise as to the particular subject with which 
it deals.” (p. 362.) (Emphasis added.) * 


6. To the same effect see In Re Slaughterhouse Cases, 1873, 16 
Wall. 36; Minor v. Happersett, 1874, 21 Wall. 162, 88-W. S. 162; 
United States v. Cruikshank, 1875, 92 U. S. 542; United States 
v. Reece, 1875, 92 U. S. 214; State of Virginia v. Rives, 1879, 100 
U. S. 313; Snowden v. Hughes, 1944, 321 U.S. 1. And cf. McPher- 
son v. Blacker, 1892, 146 U. S. 1, 35: “The question before us 
is not one of policy but of power ...;” and Annotation 153 A.L.R. 


pp. 1066 et seq. 


(2) Plaintiffs base their argument that the constitutional 
provisions under attack are void on their face chiefly upon 
four rar Court decisions: Yick Wo v. Hopkins, Sheriff, 
1886, 118 U. S. 356; Guinn et al v. United States, supra; Lane 
v. Wilson, 1939, 307 U. S. 268; and Schnell et al v. Davis, 1949, 
336 U. S. 933. Analysis of those cases will reveal that they 
do not apply to the constitutional and statutory provisions 


before. us. 


ti tel, Pt ca gress 
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Yick Wo involved the constitutionality, as administered 
by the Board of Supervisors, of an ordinance of the City 
and County of San Francisco making it unlawful to estab- 
lish or maintain a laundry without the consent of the board 
of supervisors unless such laundry. “be located in a building 
constructed either of brick or stone.” Two Chinese Nationals 
were convicted of violating the ordinances and the two cases 
wherein they sought habeas corpus were consolidated and 
decided by the Supreme Court. One was Yick Wo’s petition 
for habeas corpus denied by the Supreme Court of California, 
and the other a like petition by Wo Lee, on practically identi- 
cal facts, denied by the Circuit Court of the United States 
for the San Francisco District. The facts in both cases were 


without dispute. 


Of the 320 laundries in San Francisco, about 310 were con- 
structed of wood, and about 240 were owned and conducted 
by subjects of China. The board of supervisors followed the 
policy of issuing permits for laundry operation to all Cau- 
casians and of denying it to all Chinese even though in the 
cases presented to the court the premises of the Chinese 
had been inspected and approved by the fire wardens, the 
health officers, and other city officials.) The Supreme Court 
of California thought that the statute was a proper exercise 
of the police power, and the United States Circuit Court, 
in the other case, thought otherwise, expressing the opinion 
that the ordinances as administered violated provisions of 
the Fourteenth Amendment and a treaty between the United 
States and China. In deference to the decision of the Supreme 
Court of California, however, and contrary to its own opinion, 
the Circuit Court discharged the habeas corpus writ as the 
Supreme Court of California had done. 


The Supreme Court rejected the decision of the California 
Court, holding that the ordinances “seem intended to confer, 
and actually do confer, not a discretion to be exercised upon 
a consideration of the circumstances of each case but a naked 
and arbitrary power to give or withhold consent, not only 
as to places, but as to persons... The power given to them 
is not confided to their discretion in the legal sense of that 
term, but is granted to their mere will.-It is purely arbitrary, 
and acknowledges neither guidance nor restraint.” (pp. 366- 
367.) The final conclusion of the Supreme Court is epito- 
mized in graphic words copied in the margin.’ The quotation 


7. (pp. 373-374) “Though the law itself be fair on its face and 
impartial in appearance, yet, if it is applied and administered 
by public authority with an evil eye and an unequal hand, so 
as practically to make unjust and illegal discriminations between 
persons in similar circumstances, material to their rights, the 
denial of equal justice is still within the prohibition of the 


Constitution. 
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“The present cases, as shown by the facts disclosed in the 
Ve record, are within this class. It appears that both petitioners 
- have complied with every requisite, dcamed by the law or by 
a the public officers charged with its administration, ... No 
1 reason whatever, except the will of the supervisors, is assigned 
od why they should not bé permitted to carry on, in the accustomed 
B manner, their. harmless and useful occupation, on which they 
a depend for a livelihood. And while this consent of the supervisors 
& is withheld from them and from two hundred others who have 
also petitioned, all of whom happen to be Chinese subjects, eighty 
4h others, not Chinese subjects, are permitted to carry on the same 
. business under similar conditions. The fact of this discrimination 
fy is admitted. No reason for it is shown, and the conclusion cannot 
a be resisted, that no reason for it exists he hostility to the 

race and nationality to which the petitioners belong, and which 
in the eye of the law is not justified. The discrimination is, 
therefore, illegal, and the public administration which enforces 
it is a denial of the equal protection of the laws and a violation 
of the Fourteenth Amendment of the Constitution. ..” (Emphasis 


added.) 


from the Supreme Court’s opinion as applied to the facts 

2 there refutes the argument the case is called upon to furnish 

. here. The case will be discussed further in our analysis of 

4 Schnell, infra. The Constitution and statutes of Mississippi 

: do not contain any license for the exercise of arbitrary power. 
Plaintiffs are entitled to relief here if they can show the 
discrimination which was admitted there. 

Guinn brought in question the constitutionality of the 
ee “Grandfather Clause” inserted by amendment into the Con- 
a stitution of Oklahoma. That amendment established li.eracy 
3 tests, but exempted from such tests every person “who was, 
on January 1, 1866, or at any time prior thereto, entitled to 
vote under any form of government, or who at that time 
resided in some duh i nation, .. .” The exemption was 
made to apply also to the lineal descendants of such persons. 
The court held that the language of the Oklahoma amend- 
ment was indisputably aimed directly at the Fifteenth 
Amendment with palpable intent of destroying the effect of 
that Amendment. Its course of reasoning ran thus: 


The Fifteenth Amendment provided that “the right of 
citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account 
of race, color, or previous condition of servitude.” The 
Oklahoma Constitution fixed a date, January 1, 1866, as the 
crucial date, at which time the Fifteenth Amendment had 
not been passed and no Negro possessed the right of suffrage. 
By its terms, therefore, the exemption from the literacy test 
was denied to all Negroes, and was vouchsafed to all others. 
This being true, the Okiahoma amendment—and the Su- 
preme Court so stated—could have no other purpase, under 
its very language, than to abridge the right of Negrogs to 
vote by requiring them to pass a literacy test from which 
all non-Negroes were exempted. 
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Lane v.. Wilson.dealt with an Act of the Oklahoma. Legis- 
lature passed at a special session immediately: following the 
invalidation of the constitutional amendment. in Guinn, 
which Act the Supreme Court decided was directed solely 
at a circumvention of the Guinn decision. The scope and 
reach of Lane v. Wilson can best be evaluated by quotations 


from the Supreme Court’s. opinion set forth in the margin.’ 


8. “Those who had voted in the general election of 1914, auto- 

matically remained qualified voters. The new registration re- 
quirements affected only others. .. The crux of the: present 
controversy is the validity of this registration scheme, with its 
dividing line between white citizens who had voted under the 
‘grandfather clause’ immunity prior to Guinn v. United States, 
supra, and citizens who were outside it, and the not more than 
twelve days as the normal period of registration for the there- 
tofore proscribed class.” (p. 271.) 
“When in Guinn v. Urited States, supra, the Oklahoma ‘grand- 
father clause’ was found violative of the Fifteenth Amendment, 
Oklahoma was confronted with the serious task of devising a 
new registration system consonant with her own political ideas 
but also consistent with the federal Constitution. We are com- 
pelled to conclude, however reluctantly, that the legislation of 
1916 partakes too much of the infirmity of the ‘grandfather 
clause’ to be able to survive. (p. 275) 


“But this registration was neld under the statute which was 
condemned in the Guinn case. Unfair discrimination was thus 
retained by automatically granting voting privileges for life to 
the white citizen” whom the constitutional ‘grandfather clause’ 
had sheltered while subjecting colored citizens toa new urden.” 
(p. 276) (Emphasis added.) 


It is clear that the Supreme Court thought that it was 
impossible to construe the Oklahoma legislation as having 
any efficacy which did not perpetuate as a favored class the 
white citizens, who were the only ones permitted to vote 


in 1914." and to lay a heavy burden on Negroes aspiring to 


9. In its decision of Lane v. Wilson the Circuit Court of Appeals 
for the Tenth Circuit, 98 F. 2d 980, 984, stated: “It may be, and 
we take it as true, that inasmuch as the so-called grandfather 
clause in the Constitution of Oklahoma had not been declared 
void as violative of the Fifteenth Amendment until 1915 ao 


Negroes vuted at the 1914 election...” 
register under discriminatory requirements which they were 
forced to meet only because they had been wrongfully ex- 
cluded from voting right under the unconstitutional pro- 
visions of the Grandfather Clause. 

The last case relied upon by plaintiffs is the per curiam 
opinion cf the Supreme Court in Schnell et al v. Davis et al, 
which reads as follows: 

“The judgment is affirmed. Lane v. Wilson, 307 U. S. 268; 

Yick Wo v. Hopkins, 118 U. S. 356. Cf. Williams v. Missis- 

sippi, 170 U.S. 213...” 

A three-judge District Court for the Southern District of 
Alabama had written a lengthy opinion and had based its 
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decision upon a number of grounds including a finding that 
the Boswell Amendment there under consideration “has, in 
fact, been arbitrarily used for the purpose of excluding 
aoe applicants for the franchise, while white applicants 
with comparable qualifications were being accepted.””” From 


10. Fundamental factual differences differentiate Schnell from 
the case before us. The Alabama amendment invested the 
registrars with rigid and arbitrary powers, not requiring that 
their judgment be “reasonable.” It contained no requirement 
that the examination be in writing or that a record be made 
of it so that it might be subjected to review. The decision 
makes no mention of any right of appeal from the decision of 
the registrars. State agencies took active leadership in cam- 
paigning for its adoption, stating openly in writing that the 
object of the amendment was to curtail Negro registration. 
As applied, the tests were not required of whites, only Negroes 
being subjected to them. Not one of these criticisms applies to 
the Mississippi amendment under the facts presented to us. 


the concluding words of the District Court’s opinion” it 


11. 81 F. Supp. 881. 


appears that the judgment it entered was to grant an injunc- 
tion in favor of Schnell et al. The Supreme Court did noth- 
ing more than to affirm that judgment, not indicating which 
of the several grounds it adopted as the basis for the affirm- 
ance, 

Viewed most favorably to the contentions of the plaintiffs 
here, it weuld be assumed that the Supreme Court decided 
that the Boswell Amendment placed final and arbitrary 
powers in the hands of the board of registrars, which power 
the board had in fact exercised arbitrarily in favor of white 
applicants and against Negro applicants. As shown above, 
this was the ground common to Lane and Yick Wo, the two 
cases forming the predicate for the Supreme Court’s action 
in Schnell. 

It is important to note that the Supreme Court, after citing 
these two cases, directed a comparison with Williams v. 
Mississippi, 1898, 170 U. S. 213. There, the literacy tests of 
the Mississippi Constitution of 1890 were upheld and, as 
demonstrated infra, the Court held categorically that the 
doctrine of Yick Wo did not apply. The clear meaning of 
the reference to the three cases by the Supreme Court was 
that in contrast with the valid requirements of the Missis- 
sippi Constitution, the Boswell Amendment involved in 
Schnell came under the condemnation of the two cases 
wherein the Supreme Court had panes out specifically 
that arbitrary power granted and discriminatorily used 
could not stand the test of constitutionality. 

II. 
(1) In considering whether amended Section 244 is uncon- 
stitutional on its face, it is important to bear in mind that 
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plaintiffs concede that the voting provisions of the Consti- 
tution of 1890 were valid. They could not, of course, do less 
because the Supreme Court of the United States specificall 

soprexed them in Williams v. Mississippi, 1898, 170 U. S. 


12. The Supreme Court there affirmed the decision of the Su- 
reme Court of Mississippi in Williams v. State, 1896, 20 So. 

023, in which case a memorandum opinion only was written. 
That memorandum opinion referred to the decision of Chief 
Justice Cooper in the compen. case of Dixox v. State, 20 So. 
839; and consideration of the Dixon decision is nec to an 
ee of the effect of the Supreme Court’s decision in 

illiams. 


PIE ch a NE CEE EN ONE 
Sections 241, 242 and 244 of the Constitution of 1890 were 
attacked by motion (20 So. at 840) as being violative of the 
due process and equal protection clauses of the Fourteenth 
Amendment. The motion was grounded on the allegation 
that the constitutional convention of Mississippi was com- 
posed of 134 members, of which only one was a rb Hee “that 
the purpose and object of said constitution was to disqualify 
by reason of their color, race and previous condition of 
servitude, 190,000 Negro voters.” It was contended before 
the Supreme Court, 170 U. S. at p. 215, that, “under prior 
laws, there. were 190,000 colored voters and 69,000 white 
voters;” and “that Sections 241, 242 and 244 of the constitu- 
tion of this state are in conflict with the Fourteenth Amend- 
ment to the constitution of the United States, because they 
vest in administrative officers the power to discriminate 
against citizens by reason of their color; and that the pur- 
pose of so investing such officers with such powcr was in- 
tended by the framers of the state constitution, to the end 
that it should be used to discriminate against the negroes 
of the state.’ (Emphasis added.) The contentions there 
made bear a rmarked resemblance to those now made before 
us. Responding to them the Supreme Court of Mississippi 
said (20 So. 840-841): 
“At this point in the investigation it is sufficient to say 
that we have no power to investigate or decide upon the 
private, individual purposes of those who framed the con- 
stitution, the political or social complexion of the body of 
the convention ... We can deal only with the perfected 
work—the written constitution adopted and put in opera- 
tion by the convention. . . 


“We find nothing in the constitutional provisions chal- 
lenged by the appellant which discriminate against any 
citizen by reason of his race, color, or previous conditions 
of servitude. ... All these provisions, if fairly and impar- 
tially administered, apply with equal force to the indi- 
vidual white and negro citizen. it muay te and unques- 
tionably is, true that, so administered, their operation 


4 oe aw 
: 
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will be to exclude from the exercise of the elective fran- 
chise a greater proportionate number of colored than of 
white persons. But’ this is not becayse one is .white.and 
the other is colored, but, because of superior advantuges 
and circumstances possessed by the one race over the 
other, a greater number of the more fortunate race is 
found to possess the qualifications which the framers of 
the constitution deemed essential for the exercise of the 
elective franchise.” (Emphasis added.) 


Affirming the decision of the Mississippi Supreme Court 
in Williams, the Supreme Court of the United States con- 
sidered at length Yick Wo v. Hopkins, supra, more than half 
of the opinion being devoted to a study of and quotations 
from that case. The Court quoted what it had said in Yick 
Wo, which quotation—set forth supra—is the portion of 
Yick Wo so vigorously urged by plaintiffs before us. But 
concerning said quoted language the Supreme Court of the 
United States, after stating “We do not think that this case 
is brought within the ruling in Yick Wo v. Hopkins,” 170 
U. S. at 225, said: | . 

“This comment is not applicable to the constitution of 
Mississippi and its statutes. They do not on their face 
discriminate between the races, and it has not been shown 
that their actual administration was evil, only that evil 
was possible under them.” 


The Court, in that decision, quoted and discussed all of 
the important provisions of the Mississippi Constitution 
governing the right to vote, and also quoted the contention 
there made that the Constitution vested in the registrar 
“the full power, ... to ask all sorts of vain, impertinent ques- 
tions, and . . . reject whomsoever he chooses, ‘and register 
whomsoever he chooses, for he is vested by the constitution 
with that power. Under section 244 it is left with the admin- 
istrative officer to determine whether the applicant reads, 
understands or interprets the section of the constitution 
designated. The officer is the sole judge of the examination 
of the applicant, and even though the applicant be qualified, 
it is left with the officer to so determine; and the said officer 
can refuse him registration.” (Emphasis supplied.) 


It is of determinant significance that the Supreme Court 
in Williams rejected all of those contentions and upheld the 
constitutionality of Section 244 as originally written. 


(2) It is pertinent to observe at this point that plaintiffs, 
having thus conceded the validity of the original 244, make 
the identical argument that amended 244 is unconstitutional 
because (a) its language is so vague and indefinite as to 
furnish no ascertainable standard of action, and (b) it in- 
vests the registrar with arbitrary and uncontrolled powers. 
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(a) The obvious answer to the ground first stated is that 
the words used in amended Section 244 are the identical 
terms used in the 1890 Constitution—“read,” “reasonable,” 
“interpret,” ‘‘understand.” Every one of those words was 
used in the original section which plaintiffs find no difficulty 
in comprehending. The language above quoted shows that 
the identical contention was made by Williams in his appeal 
and was rejected by the Supreme Court. It is further clear 
that the responsible state official was invested with exactly 
the same powers under the Constitution of 1890 that he has 
under the amended section. 

It is plain that what plaintiffs complain of is, not that the 
words used in the amendment are vague and indefinite, but 
that the literacy test imposed by the amendment is slightly 
more onerous and exacting than that of the original. They 
complain that the amendment requires an applicant for 
registration to read and write a section of the Constitution. 
Certainly the original requirement was more rigorous at the 
time of its enactment than was the amendment when it was 


adopted. 

The Constitution of 1890 was passed when Negroes had 
just emerged from complete illiteracy—cf. the Supreme 
Court’s language in Brown v. Board of Education, 1954, 347 
U. S. 483, 490 “Education of Negroes was almost non-existent 
and practically all of the race were illiterate’—and when 
both Negroes and whites had passed through two decades 
of the tragedy of Reconstruction when efforts at education 
were close to the vanishing point. After six decades of an 
increasingly competent educational system” it seems moder- 


13. Last year 268,246 Negroes attended the public schools “ot 
Mississippi and 281,684 whites. See Bulletin S.D. 58, Mississippi 
Department of Education. 


ate indeed for the electorate to lay upon itself the obligation 
of being able to read and write the basic law of the Common- 
wealth. Understanding and interpretation formed a part of 
the original Section 244 and they seem all the more proper 
in this time of general enlightenment. 


The same can well be said of the sentence added by the 
amendment requiring an applicant to demonstrate “‘a reason- 
able understanding of the duties and obligations of citizen- 
ship under a constitutional form of government.” In assaying 
the reasonableness of such requirements it is well to note 
that the provision of the Oklahoma Constitution, which the 
Supreme Court found unexceptionable in Guinn supra (238 
U.S. at 357), required the applicant to both read and write, 
and that the Court rejected the grandfather clause only 
because it was not able to discover any reason for its arbi- 
trary exemption of those possessing certain qualifications 
on a specified date except one which flew in the face of the 
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Fifteenth Amendment (238 U. S. at pp. 364-365). Such is 
not the case here. At a time when alien ideologies are mak- 
ing a steady and insidious assault upon constitutional gov- 
ernment everywhere," it is nothing but reasonable that the 


14. | Blazoned across the front of the October 3, 1958 issue of 
U. S. News & World Report are these words in red letters: 
“TODAY’S WAR—-HOW THE REDS ARE OPERATING IN 


72 COUNTRIES.” 


States should be tightening their belts and seeking to assure 
that those carrying the responsibility of suffrage understand 
and appreciate the form and genius of the government of 
this country and of the States. 

(b) Literacy tests for prospective voters have been in 
effect in this country for a century, and no case has been 
brought before us holding that the people of a state have 
placed themselves under too heavy a burden in setting the 
standards which will earn the right to vote, and none con- 
demning a literacy test as such. In Lassiter v. Taylor, U.S. 
D.C. E.D. N. Car., 1957, 152 F. Supp. 295, 297-298, attention 
is called to the fact that nineteen states, only seven of which 
are Southern states, prescribe literacy tests, and those states 
and the laws prescribing the literacy tests are listed. Plain- 
tiffs concede that it is proper for Mississippi to enact reason- 
able literacy requirements for voting. That concession is 
bound to include the unquestioned concept that it is the 
states which have plenary and exclusive power to determine 
what is reasonable. See the language of the Supreme Court 
opinions in Part I supra. Plaintiff’s idea that a literacy test 
may properly embrace one facet but not two (or two facets 
but not three) is without sanction of either law or reason. 
In Trudeau v. Barnes, 65 F. 2d 563, certiorari denied 290 U. S. 
659, the Fifth Circuit Court of Appeals approved Louisiana 
constitutional requirements embracing both reading and 
interpreting its Constitution and that of the United States. 


(c) To attack the language of amended Section 244 as 
being too vague and indefinite is to ignore a long and un- 
broken line of decisions approving legislative enactments 
whose phraseologies are far more nebulous and difficult 
of ascertainment than the relatively simple terms before us. 
_ A few recent examples will suffice. The Supreme Court has 
recently ** approved a federal and a state statute which made 


15. Roth v. United States, 1957, 354 U. S. 476. 


criminal the dissemination of literature which was “obscene, 
lewd, lascivious, filthy, indecent,” although it was neces- 
sarily left to twelve laymen constituting the jury to deter- 
mine whether such dissemination had “a substantial tenden- 
cy to deprave or corrupt the readers by inciting lascivious 
thoughts or: by arousing lustful desires.” The Labor Board 
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is given power’ to examine protracted negotiations between 
16. Labor Board v. Truitt Mfg. Co., 1956, 351 U. S. 149. 


representatives of employers and employees and to deter- 
me therefrom whether there has been “bargaining in good 
aith.” 

In Screws v. United States, 325 U. S. 91, the Supreme 
Court upheld a criminal statute making it unlawful to de- 
prive any inhabitant of a state “of any rights, privileges, or 
immunities secured or protected by the Constitution and laws 
of the United States ... by reason of his color, or race.” Those 
rights, privileges and immunities are legion and are being 
defined and expanded every day.’ The Court justified its 


17. In Adamson v. California, 332 U. S. 46, it is demonstrated by 
the four exhaustive opinions that the Judges of the Supreme 
Court differ radically as to what the quoted words mean. 


decision by holding that conviction under the statute can 
ensue only when the jurors find, under proper instructions, 
that the rights violated are rights belonging to federal 
citizenship as distinguished from those inhering in state 
citizenship. It should be remembered also that every juror 
in a criminal case is forced to apply his common sense in 
determining what is or is not a “reasonable” doubt; and 
jurors trying personal injury suits are required to fashion 
largely out of their own experience standards of “reason- 
able” care and “reasonable” prudence upon which to base 
their verdicts. 

(3) To charge that the discretion vested in the Registrar is 
arbitrary and uncontrolled is to ignore the procedures pro- 
vided by Mississippi law. Administrative appeal to a board 
selected by the State Board of Election Commissioners is 
given de novo and, on such appeal, the judgment of the 
Registrar is so highly tentative and lacking in finality that 
it is not even prima facie correct. In every instance his judg- 
ment must be one based upon reason, and absolute right of 
appeal to the courts is also provided. This administrative 
machinery has the explicit approval not only of Williams, 
supra, but of Peay et al v. Cox, Registrar, 5 Cir., 195], certi- 
orari denied 342 U. S. 896. , 

It would be hard to conceive of constitutional provisions 
which safeguard the rights of applicants for eultrage as well 
as do the ones under attack. permanent record is made 
on forms prepared by state officers and applying uniformly 
to all applicants, so that anything smacking of discrimination 
can easily be checked by examination of the public records. 
This provides a more certain insurance against discrimina- 
tion than the requirements of original Section 244—provid- 
ing for oral examination—which bears the stamp of plain- 
tiffs’ approval. Right of appeal is given not only to rejected 
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applicants but to any member of the public who may think 
that any applicant has been too generously dealt with. 

(4) (a) In an attempt to prove that the “purpose,” 1.€., 
motive, of the people of Mississippi in amending Section 244 
of the Mississippi Constitution was an evil one, plaintiffs 
sought to introduce in evidence six photostatic copies of 
newspaper articles expressing the opinion that the object 
of the constitutional amendment was “aimed at stemming 
the tide of Negro voters that is growing up in the state.” 


18. Five of these were assumed copies of one daily newspaper, 
including two excerpts from, editorials, two news stories about 
the impending election, and one news story about the formation 
of a Citizens’ Council in a Mississippi county. Each contained 
the expression of the opinion that the amendment was intended 
to limit Negro registration. This quotation from one of the 


editorials is typical: 

“The second proposed amendment would tighten up the 
state’s voter-registration requirements to curb registration of 
near-illiterates. .. The proposed change is wise, desirable and 
very timely. .... Adoption of this amendment, and fair and 
uniform application of the new voter-registration requirements, 
over the years would steadily raise the average educational 
qualifications and intelligence of our citizens. It would also 
curb the registration of members of groups most likely to 
engage in ‘bloc voting’ and we believe that adoption of this 
amendment would, over a long period, help win the fight to 
retain our separate school system and social institutions .. .” 


The remaining newspaper article was a news. story in another 
newspaper dealing largely with activities of Citizens’ Councils. 


The amendment was voted upon at an election for various 
officials, state and federal. No effort was made to prove that 
the copies offered were in fact copies of newspapers pub- 
lished at the time and no proof was offered to show that the 
statements attributed to various individuals were made, or 
that the opinions were actually expressed. 

These articles were permitted to be inserted in the record 
for whatever value they might have towards proving what 
the plaintiffs called “climate.” No statements were attri- 

buted to state officers and the articles purported to express 
- only sentiments which were alleged to be entertained by 
the private citizens to whom they were‘ attributed. The 
articles possessed little, if any, probative value. 

(b) Plaintiffs also obtained by subpoena copy of an issue 
of the Clarion Ledger, a newspaper published in Jackson, 
Mississippi, containing an article by Charles M. Hills in 
which the number of Negroes supposedly qualified and 
registered in various counties of the state was discussed. The 
article showed that Jefferson Davis County had, in 1954, 
1,221 registered Negro voters. Hills was offered by plaintiff 
as a witness and asked as to the correctness of his figures. 
He replied that he had no personal knowledge at all and no 
information except what he had obtained, as the article set 
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forth, from the Mississippi Citizens’ Council. The figures 
could have been nothing but an estimate, ‘as the registration 
records omit entirely any reference to the race of a regis- 
trant; but the article was received as a part of the record 
for whatever probative value it might have. 


‘If the article should be accepted as dependable and as 
competent proof, some interesting comparisons might be 
made. In Jefferson Davis County 926 electors cast their 
ballots in favor of the constitutional amendment” and 278 


19. The figures are obtained from “Mississippi Official and Sta- 
tistical Register, 1956-1960,” page 397. 


against it. Plaintiffs’ newspaper article showed that fifty- 
four Negroes were registered voters in Itawamba County; 
in voting on the amendment, 228 citizens of that county 
voted for the amendment and 1248 voted against it. The 
article reflected that 4 Negroes were registered in Pontotoc 
County; the vote in that county was 339 for the amendment 
and 1371 against. Speculation engendered by the article 
would lead to the conclusion that the adoption of the amend- 
ment by well over a two to one majority statewide did not 
follow at all the pattern of race registration which plaintiffs 


attempt to ascribe to it.” 


20. Plaintiffs seek to draw an unfavorable inference against 
defendants from the fact that Governor Coleman declined to 
honor a subpoena issued by them. This was in keeping with 
the general law and the traditional policy of governors in 
Mississippi and in states generally. The Court offered to have 
Mr. Patterson, a member of the same Commission with the 
Governor, submitted to examination by plaintiffs, but plain- 
tiffs did not choose so to proceed. It was clear that the testi- 
mony which plaintiffs sought to elicit from the Governor was 
hearsay and undependable because the figures were derived 
from a letter poll made of registrars which turned out to be 
incomplete. Plaintiffs had ample opportunity to attempt to 
make the desired proof by the Registrar of Jefferson Davis 
County in 1954, cr to proceed by interrogatories, request for 
admission, or the other avenues provided in F.R.C.P., but they 


did not do so. 


(c) Plaintiffs, pursuing further the argument that the 
“purpose” of amending Section 244 was to fashion tools the 
better to discriminate against Negro applicants, list a num- 
ber of statutes passed by the Mississippi Legislature in 1954, 
1955 and 1956 dealing with the public schools and with other 
aspects of what plaintiffs term “the state’s declared: policy 
of preserving segregation.” If we should be tempted to ac- 
cept “guilt by association” as a proper basis for condemning 
state action, it would not apply here, because the attack 
plaintiffs make here is basically upon a constitutional amend- 
ment enacted by vote of the people themselves. It was suh- 
mitted at a time when only one other amendment was on the 
ballot and that had to do with a technical point applying tc 
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corporate procedures. The argument, like those which pre- 
cede it, is lacking in force. 


(5) (a) Having failed to produce any tangible proof to 
sustain this position, plaintiffs finally call upon us to supply 
the lack by judicial notice. In other words, we are impor- 
tuned to rule without proof that, on its face or by reason of 
its unrevealed sinister “purpose,” the constitutional amend- 
ment is void. The showing before us wholly fails to warrant 
serious consideration of so condemning a whole people, 
which is what we would have to do if we accepted plaintiffs’ 
argument. Neither proof nor judicial knowledge tend to 
sustain plaintiffs’ position. : 

Even if we had such knowledge by some sort of occult 
power of divination, we would not have the competence to 
do what plaintiffs advocate. No case is cited as a precedent 
for such action, and no proof is offered to sustain it. If we 
should imagine ourselves possessed of such omniscience and 
omnipotence, we would find ourselves confronted by a vast 
array of authority which forbids questioning the motives 
even of a legislature, certainly of a sovereign people. 


(b) Commenting upon the immunity of state legislators 
from having their motives scrutinized, Judge Learned Hand” 


21. “The Bill of Rights,” supra, p. 46. 


exclaims: “but of all conceivable issues this would be the 
most completely ‘political,’ and no court would undertake 
it.”"* He also quotes Chief Justice Taney’s statement in “The 


22. Citing McCulloch v. Maryland, 4 Wheat. 316, 423; Doyle v. 
Continental Ins. Co., 94 U. S. 535, 541; Weber v. Freed, 239 U. S. 
325, 330; Arizona v. California, 283 U. S. 423, 435; Daniel v. 
Family Insurarice Co., 336 U. S. 220, 224. 


License Cases,” 5 How. 504, 583: “Upon that question the 
object and motive of the States are of no importance, and 
cannot influence the decision. It is a question of power.” 
Mr. Justice Douglas, in Fernandez v. Wiener, 326 U. S. 340, 
quoted the language of Chief Justice Stone in Sonzinsky 
v. United States, 1937, 300 U. S. 506, 513: “Inquiry into the 
hidden motives which may move Congress to exercise a 
power constitutionally conferred upon it is beyond the com- 
petency of the courts.” Upon a principle so unquestionable 
it is sufficient to add to the cases already cited a list of more 
recent decisions affirming it.* 


23. Cohen et el v. Beneficial Industrial Loan Corp., 1949, 337 

U. S. 541, 552; Goesaert v. Cleary, 1948, 335 U. S. 464, 467; 
Oklahoma ex rel Phillips v. Atkinson, 1940, 313 U. S. 508, 528 
United States v. pery, 1941, 312 U. S. 100, 115; C 
Case, 1922, 259 U. S. 20, 39; Daniel v. Family Insurance Co., 
336 U. S. 221; and Doyle v. Continental Insurance Co., 94 U. S. 
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We hold, therefore, that plaintiffs have wholly failed to 
establish that the amendment to Section 244 of the Missis- 
sippi Constitution of 1890 is void on its face or because it was 
the product of base motives. We hold, on the other hand, 
that said amendment and the statutes passed in connection 
with it are valid on their face and in fact, and are a legiti- 
mate exercise by the State of its sovereign right to prescribe 
and enforce the qualification of voters. 


Il. 


(1) This brings us to the contention that plaintiffs, along 
with other Negroes, were actually discriminated against in 
the administration of the Constitution and laws of Missis- 
sippi by defendant Daniel. If such discrimination was prac- 
ticed against plaintiffs, the actions of defendant would cer- 
tainly come under the condemnation of the Fifteenth Amend- 
ment, or the Fourteenth Amendment, or both. Plaintiffs 
put on the witness stand a number of other Negroes, but we 
look first to their own testimony to determine if either 
plaintiff proved that he was qualified to register under the 
Constitution and laws of Mississippi and was denied regis- 
tration because of his race. 


Plaintiff Dillon, conceding that she was properly given 
the written test provided by the amendment, failed to pro- 
duce a copy of that test for the Court’s inspection. She did 
not demonstrate in her oral testimony the possession of the 
qualifications provided in the Mississippi Constitution and 
statutes, and there is no proof at all, therefore, that she had 
any status to maintain this action. 


According to the testimony of his attorney, plaintiff Darby 
approached him in April or May, 1956, about the time he 
wrote President Eisenhower. The attorney called the 
N.A.A.C.P., which, sometime later, agreed that its Legal 
Fund would pay the attorneys and the expense of any litiga- 
tion which might be brought by Reverend Darby. 


This was before his first written application of June 29, 
1956, in which he stated that he was a farmer. The apne 
tion was signed by him but was not filled in. It is not claimed 
that, in this application or the oral tests which came after it, 
plaintiff Darby showed himself qualified to register. The 
entire case is predicated on the sworn written application 
of June 22, 1957, which he took under his attorney’s advice 
and direction. This document, read in the light of the testi- 
mony of plaintiff Darby, reveals several deficiencies. 


He made no answer to Question 14 inquiring if he had ever 
been convicted of the crimes enumerated in the question; 
considerable portions of the answers written by plaintiff 
are illegible. In response to Question 18 calling upon him to 
copy Section 123 of the Constitution of Mississippi,"* he wrote 
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24. - ae Governor shalk-see that the laws are faithfully exe- 
cuted/: | 


six lines not called for by the question and not possessing 
marked coherence. In giving his reasonable interpretation 
of that section he wrote, “the govenner govends all the works 
of the state and he is to see that all the voilatores be punished 
and als he can pardon out the penetenter ane pherson.” In 
answering Question 20 which directed him to write his 
understanding of the duties and obligations of citizenship 
under a. constitutional form of government, he wrote five 
lines which could hardly be called accurate or responsive 
to the question.” ; 
25. “a citizen is persn has in been in the USA all his days. and 
is not been convicted of enny crimes and has been Loyal. to 
his country and pase all his tax.” 


That he could not write legibly is exemplified by examina- 
tion of the several documents in the record written by him, 
and is further attested by the fact that the letter he sent the 
president was written- entirely by someone else, including 
the signature. He did not attempt, while on the witness 
stand, to demonstrate that he could read. Every other Negro 
witness he placed on the stand was given a section of the 
Mississippi Constitution to read before the Court, but plain- 
tiff himself did not attempt to show his ability to read. The 
evidence does not, therefore, support the burden imposed on 
the plaintiffs to show that they were qualified to be regis- 
tered as voters. A fortiori it does not establish that defend- 
ant Daniel did not act in good faith or exercise a sound 
discretion. when he made his decision that plaintiffs had not 
passed the examinations given them. 

In passing judgment on this phase of the case we cannot 
leave out of view that defendant Daniel knew that he was 
under surveillance by federal officials and that he was deal- 
ing with one party who was acting under advice of counsel. 


It is fundamental that plaintiffs must stand or fall on the 
merits of their own case. The Supreme Court stated the 
principle in McCabe v. A.T.&S.F. Ry. Co., 1914, 235 U.S. 151, 
162, in these words: 

“But we are dealing here with the case of the complain- 
ants, and nothing is shown to entitle them to an injunction. 
It is an elementary principle that, in order to justify the 
granting of this extraordinary relief, the complainart’s 
need of it, and the absence of an adequate remedy at law, 
must clearly appear. The complainant cannot succeed 
because someone else may be hurt. Nor does it make any 
difference that other persons, whc may he injured are 
persons ‘of the same race’ or occupation. It is the fact. 
clearly established, of injury to the complainant—not to 


. — 


me 
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others—which justifies judicial intervention.” (Citing a 
number of Supreme Court cases.”*) 


26. _ The cases on the subject are collected in an opinion by Chief 
Judge Hutcheson of the Court of Appeals of the Fifth Circuit 
in Brown v. Board of Trustees, 1951, 187 F. 2d 20, 25, where he 
quoted fror:: several Supreme Court cases. This language is 
applicable to the case before us: “All of these considerations 
however, are completely beside the mark here, for laintiff 
has wholly failed to plead or prove any deprivation of his civil 
rights and it is elementary that he has no standing to sue for the 


deprivation of the civil rights of others. 


“It is the individual who is entitled to the equal protection 
of the laws, and if he is denied... a facility or convenience... 
which, under substantially the same circumstances, is furnished 
to another traveler, he may propery complain that his con- 
stitutional privilege has been invaded. 


“Cf. Sweatt v. Painter, 339 U. S. 629, 635, 70 S. Ct. 848, 851, 
where the court said: ‘It is fundamental that these cases con- 
cern rights which are personal and present... “petitioner’s right 
was a personal one. It was as an individual that he was en- 
titled to the equal protection of the laws,...”’” 


(2) Plaintiffs served subpoenas on twenty-five Negro wit- 
nesses, of whom fifteen were placed upon the stand. Despite 
the principles last above quoted and such cases as Reddix v. 
Lucky, (5 Cir., 1958) 252 F. 2d 930, 938, holding that “obvi- 
ously the right of each voter depends upon the action taken 
with respect to his own case,” we permitted this testimony 
to be introduced over objection to give plaintiffs a chance 
to show that there was a class whose rights they might carry 
if they established their own case, and also that the testi- 
mony might be considered as furnishing circumstantial evi- 
dence of discrimination in favor of the case of plaintiffs. 
Although some of the written applications exhibited in con- 
nection with the testimony of these witnesses were sufficient 
to raise an issue of fact as to their qualifications, it is not our 
province to set ourselves up as registrar of voters. 

Some of the testimony certainly demonstrated the absence 
of qualifications of the applicants. For example, when called 
upon by Question 18 to copy Section 198 of the Mississippi 
Constitution, Johnnie B. Darby, plaintiff Darby’s wife, 
wrote: “I have so agreed to be as good a citizen as I possible 
can I have not yet read the Constitution of Mississippi I do 
try to abide by truth and right as the almighty god privide 
the understanding and wisdom.” . 

Another witness called wpon to copy Section 16 of the 
Constitution” wrote: “Ex post facto laws or laws impaitring 


27. “Ex post facto laws, or laws impairing the obligation of con- 
tracts, shall not be passed.” 


obligations contrace St. Shall Be passed.” Intepreting that 


section this same witness wrote: “a man must pay pold tax 
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befor he eagable to voat.” This witness gave his occupation 


as that of teacher. 

None of these witnesses took appeals from Daniel’s ruling 

declining to permit them to register. Four of the fifteen 
passed the written examination, and of those who failed, the 
wives of two passed. He gave the test to some of the wit- 
nesses as many as four times and he invited plaintiff Dillon 
to come back and try again. The testimony of these witnesses 
adds little to the solution of the problem before us. 
(3) Plaintiffs introduced one bound volume containing 
seventy-eight original applications. The documents do not 
show whether the applicants were white or colored. It seems 
probable that the purpose of introducing this volume was 
to show that, during this period, all applicants were required 
to take the written examination, whereas under the consti- 
tutional amendment those who were registered voters on 
January 1, 1954 were required to take only the oral test 
habitually given under the original Constitution. This does 
not prove anything which was not readily admitted by 
defendant Daniel. From the time Daniel came into office 
January 1, 1956, until the Attorney General of Mississippi 
advised him of his error, he had been using the forms fur- 
nished him by the State Election Commissioners and testing 
all applicants by written examination. As far as the testi- 
mony goes none had objected. The point of this testimony, 
however, is that undisputedly white and colored were treated 
exactly alike. Since, according to the yndisputed proof, 
there were only forty to fifty Negro voters registered in the 
county, the seventy-eight applicants, all of whom passed, 
necessarily included some white people. 

The wrongful interpretation or the misapplication of Mis- 
sissippi law alone would not give this Court jurisdiction or 
amount to deprivation of any constitutional rights. Under 
this phase of the case discrimination alone resulting from the 
fact that plaintiffs are Negroes can justify maintaining the 
action or granting the relief sought. The Supreme Court 
announced the principle in explicit terms in Snowden v. 
Hughes, et al, 1944, 321 U. S. 1, 8, (a case in which Williams 
v. Mississippi, supra, was cited with approval) where the 
dismissal of an action for want of jurisdiction was approved 
where a candidate for office sought equitable relief against 
partv officials who refused to certify him as a candidate. 
The language quoted in the margin controls here.” 

28. “But not every denial of a right conferred by state law in- 
volves a denial of the equal protection of the laws, even though 
the denial of the right to one person may operate to confer it 
on another... . And where the official action purports to be in 
conformity to the statutory classification, an erroneous or mis- 


taken performance of the statutory duty, although a violation 
of the statute, is not without more a denial of the equal pro- 


tection of the laws. 
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“The unlawful administration by state officers of a state 
statute fair on its face, resulting in its unequal application to 
those who are entitled to be treated alike, is not a denial of 
equal protection unless there is shown to be present in it an 
element of intentional or purposeful discrimination. .. But a 
discriminatory pus poke is not presumed, Tarrance v. Florida, 
188 U. S. 519, 520; there must be a showing of ‘clear and inten- 
tional discrimination,’ Gundling v. Chicago, 177 U. S. 188, 186; 

..” (Emphasis supplied.) 


The essence of the action before us, therefore, is discrimi- 
nation on the part of the defendant Daniel,—discrimination 
against plaintiffs, Negroes, and in favor of white persons. 
After listening to the oral testimony and examining the 
documents carefully we are unable to find any tangible or 
credible proof of discrimination. There is no proof that any 
white person was ever treated in any manner more favor- 
ably than plaintiffs or any other Negroes. The mere show- 
ing that of 3,000 qualified voters in Jefferson Davis County, 
only forty to fifty are Negroes is not sufficient. Plaintiffs 
carry the burden of showing that plaintiffs have been denied 
the right to register because they are Negroes, and that 
white people similarly situated have been permitted to regis- 
ter. This record contains no such proof. The disparity i 
tween numbers of registrants, as has been so often pointed 
out, results doubtless from the fact that one race had a start 
of several centuries over the other in the slow and laborious 
struggle toward literacy. This record does not, in our opinion, 
show that defendant has practiced discrimination. From 
our observation of his demeanor during the trial and while 
on the witness stand and of the evidence generally we are 
convinced that he has shown himself to be a conscientious, 
patient and fair public official, exerting every effort to do 
a hard job in an honorable way. 


IV. 


Plaintiffs aver in their complaint that they have a right 
to maintain this action without exhaustion of the admini- 
strative remedies provided under Mississippi law. They 
base this contention upon the provisions of 42 U: S. Code 
Annotated, § 1971 (d), upon their charge that “where the 
plaintiff challenges the constitutionality of a state statute 
or policy, a federal court will not require the exhaustion of 
administrative remedies;” and upon their assertion that 
“plaintiff here seasonably attempted to exhaust his adminis- 
trative remedies and was unable to obtain a decision by the 
Board of Election Commissioner.” These contentions will 
be discussed in reverse order. 


(1) Mississippi’s election machinery is under the super- 
vision of the State Board of Election Commissioners con- 
sisting of the Governor, the Secretary of State and the 
Attorney General.” This Board is required,” “Two months 
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99, Mississippi Code of 1942, § 3204. 
30. Ib. $ 3205. 


BOE 
before every general election of representatives in Congress, 
and of electors of president and vice-president of the United 
States,.... [to] apes the commissioners of election for 
each county...” The absolute right of appeal to the county 
board is given in words reproduced in the margin.” Hearings 


31, Ib. § 3224 provides that: “Any person denied the right to 
register as a voter may appeal from the decision of the registrar 
to the board of election commissioners by filing with the regis- 
trar, on the same day of such denial or within five days there- 
after, a written application for appeal.” 

§ 3225 provides: “Any elector of the county may likewise 
appeal from the decision of the registrar allowing any other 
pe to be registered as a voter; but before the same can be 

eard, the party appealing shall give notice to the person whose 
registration is appealed from, in writing, stating the grounds of 
the appeal; which notice shall be served by the sheriff...” 


on appeal are provided for by § 32927 of the Mississippi Code 
(appearing first in the Mississippi.Code of 1892) entitled 
“Appeal Heard De Novo:” 

“AJl cases on appeals shall be heard by the boards of 
election commissioners de novo, and oral evidence may 
be heard by them; and they are authorized to administer 
oaths to witnesses before them; and they have power to 
subpoena witnesses, and to compel their attendance; to 
send for persons and papers; to require the sheriff and 
constables to attend them and to execute their process. 

‘The decisions of the commissioners in all cases shall be 
final as to questions of fact, but as to matters of law they 
may be revised by the circuit and Supreme Courts. The 
registrar shall obey the orders of the commissioners in 
directing a person to be registered, or a name to be stricken 
from the registration books.” 

Sections 3228, 3229, 3230 and 3231 provide for hearing of the 

appeal by the circuit court of the county. The right of appeal 
to the Supreme Court is given. | 


_ The evidence does not show that plaintiff Darby “was 
unable to obtain a decision by the Board of Election Com- 
missioner.” It does show that he seasonably appealed to 
the County Board of Election Commissioners, thus electing 
to proceed by statutory appellate procedures, but that he 
failed to follow them through. On the other hand, he began 
this civil-action four days before the first meeting of the 
Board held after his appeal. The appeal is still pending and 
undisposed of.” Plaintiffs’ first assigned reason is, there- 
fore, without merit. 


st nc GEE re 
32. Meetings of the Board are fixed by three Mississippi Statutes: 
Section’ 3239 of the Mississippi Code of 1942, first passed in 
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1880, wrovides for a meeting “On the first Monday of October 
preceding: a. general election, and. five days before any: other 
...' There was no general,or, ether eleehion in Mississippi 
during 1957. Section 3226 first passed in 1892, provides for 
meetings on the first Monday in Octtber after appointment. 
‘Phe reason for this statute is that the tithe of appointment of the 
‘Board is indefinite under Section 3205; supra. The Board h 
been appointed in 1956:and had held.a meeting in’ October -0 
that year. This statute does not apply to any year except the 
year of their appointment. 

The Mississippi Legislature. of 1938 passed. a. new. statute, 
now Section 3240 of the Code, requiring that the Board meet 
every year on the Tuesday after the third Monday in March; 
and this is the general meeting. The statutes provide an undery 
standable and reasonable time for the meeting of the Board so 
that an élector desiring ts register may not miss any election, 
and plaintiff and his attorney were advised by the statutes 
and by word of the Registrar of the date the Board would meet. 
Instead of riper. the meeting of the Board and prosecuting 
the appeai they had begun, they filed this civil action. 

Plaintiff Rutha Dillon testified that she did not appeal at all. 


(2) The cases cited by plaintiffs do. not sustain their 


33. _E.g., Gibson v. Board of Public Instruction of. Dade Cétnty, 
5 Cir., 1957, 246 ¥. 2d 913, which holds premature the contention 
that school children did not pursue administrative remedies 
where the Florida Constitution made nonsegregated schools 


illegal. 


contention that it is not necessary to exhaust administrative 
remedies where the claim is asserted that constitutional 
rights have been violated. 

There are decisions” holding that, where an appeal presents 


34, E.g., Bruce et al v. Stilwell et al, 5 Cir., 1953, 206 F. 2d 554. 


only matters of law, the court may intervene without await- 
ing action by the intermediate administrative board which 
had no power to pass upon tegal questions. But such cases 
do not control here. The written appeal of plaintiff Darby 
on June 24, 1957 was a general appeal, and the writing which 
accompanied it, states that he had on June 22, 1957 presented 
himself to the Registrar, making application to register as 
a voter “whereupon such instance notwithstanding that I 
did then and do now possess the necessary qualifications to 
register, I was denied registration.” A letter from his at- 
torney dated September 21, 1957 states that “He has been 
denied the right to register to vote, notwithstanding that he 
was then and is now possessed with the necessary qualifi- 
cations for same.” The formal “Contentions” filed by said 
plaintiff October 7, 1957 raised constitutional questions, but 
also reiterated the questions of fact theretofore relied upon, 
to-wit: that defendant Daniel was administering the con- 
stitutional and statutory proisions of Mississippi in such a 
manner as to discriminate aga‘nst him, and that he was a 
duly qualified and registered voter in Mississippi prior to 
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January 1, 1954, and was entitled to registration without 
complying with the additional qualifications contained in 
the amendment to the Constitution. In this state of the 
record and under the complaint, it is clear that plaintiffs’ 
challenge did not relate to questions of law only. We repeat 
what the Court of Appeals for the Fifth Circuit said in Peay 
v. Cox, supra: “The Commissioners are sworn officers and 


35. 1951, 190 F. 2d 123, 126, certiorari denied 342 U. S. 896. 


_ presumably will give them a fair hearing. They may easily 
think the petitioners are right in their construction of the 
Mississippi Constitution ... If they hold otherwise on that 
point but that a discrimination is practiced, they may correct 
that. The Registrar is bound to obey them.” The second 
ground asserted by plaintiffs is, therefore, untenable. 


(3) Finally, plaintiffs claim to be exempted from Missis- 
sippi procedural laws relating to registration and appeal 
therefrom, basing their contention upon the Act of Congress 
approved September 9, 1957, Public Law 85-315, Part IV, 
Section 131 (d)."* Plaintiffs would construe the words “shall 


EEL ELLE A TEL LTE IT ERE SEL ILA ON AIEEE PTA TE EINE TEES TEEE CALTON TEIN eA NP RIEE SETAE NERS OA SANA DESEO EDO NCEE SAN GH SA CAELGDE DE A SETS EROS 
36. The section now codified as 42 bagi § 1971 (d) reads as 


aggrieved shall have exhausted any adminis 
remedies that may be provided by law.” (Emphasis added.) 


have exhausted any administrative or other remedies that 
may be provided by law” as permitting interception of the 
state remedy of appeal already begun and carried through 
by Darby to a point just short of hearing before the County 
_ Commissioners; and as relieving plaintiff Dillon of having 
taken the first step towards appeal, or having made any 
move at all until more than two years after her application 
had been rejected by the Registrar. 


_ The mechanics set up by Mississippi to determine which 
applicants are qualified to register embrace three steps: 
Written application, which is passed upon by the Registrar; 
appeal from his ruling by the applicant or any other citizen 
- and full hearing before the County Board; and appeal to the 

Circuit Court of the county. The Court of Appeals for the 
Fifth Curcuit, in Peay v. Cox, Registrar, 190 F. 2d at p. 126, 
certiorari denied 342 U. S. 896, classified even the step 
carrying the controversy before the courts as administrative 
under the authority of Federal Railroad Commission v. Gen- 
eral Electric Co., 281 U. S. 464. To short-circuit the admit- 
tedly administrative proceedings short of a hearing and 
decision by the County Board would be not only to deny 
exhaustion of administrative remedies, but to stop them 
before they had begun. Such a conclusion is compelled if 
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two key words of the new federal statute, “remedy” and 
“exhaust,” are given their normal meaning. 

Exhaust” means to use up, to expend completely. Reme- 
dy” is defined as “something that corrects, counteracts or 


37. Webster's New World Dictionary, p. 509. 
38. Ib. p. 1230. 


removes an evil or wrong; relief; redress.” To sustain plain- 
tiffs’ Position would be to shut off all state action aimed at 
provi ing a remedy, at redress. But the words of the statute 
contemplate that the state be given a chance to “correct” 
the asserted “wrong.” It is difficult to perceive how these 
words of the statute can be given any efficacy at all or how 
the constitutional scheme can be fulfilled if federal com 
tence is to be construed as displacing state power in this 
vital field before the state is permitted to take the first step 
towards furnishing an administrative “remedy.” 

The meaning of the quoted words must be determined in 
the light of state and federal competence as established by 
the Constitution as construed by the Supreme Court. In 
balancing the rights of a plaintiff to the protection of the 
Constitution and the power of a state over suffrage, it is 
well to keep in mind what the Supreme Court said in Guinn, 
supra, to the effect that “without the possession of which 
power the whole fabric upon which the division of state and 
national authority under the Constitution and the organiza- 
tion of both governments rests wotild be without support and 
both the authority of the nation and state would fall to the 
ground.” The state of Mississippi had plenary and exclusive 
power to fix the qualifications of voters. More than that, it 
had and must have the power to provide machinery for its 
enforcement. The machinery provided by it contemplates 
the relatively ministerial act of registration by the registrar. 
The heart of Mississippi’s machinery lies in the right of any 
person to appeal to the County Election Commission. That 
body alone has the power to have a hearing, to consider 
evidence, to give the time and study incident to a considered 
conclusion. Its findings and orders are absolutely binding 
upon the registrar. To take from this administrative scheme 
the duties conferred on this Board would be to render sterile 
the undoubted exclusive power of a state over suffrage. 

The Supreme Court of the United States has throughout 
its history recognized the rule that administrative proceed- 
ings must be exhausted, and it has been particularly punctili- 
ous in requiring the exhaustion of administrative remedies 
provided by the states. 


We are confronted here with the necessity of deciding the 
point at which a federal court would be warranted in inter- 
rupting administrative procedures,—that is, what the statute 
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under consideration means by exhaustion of administrative 
remedies. The Supreme Court, ‘in handling’ an ‘action’ for 
declaratory judgment in a district court’ under the Rehego- 
tiation Acts, used this’ language’ concerning administrative 
remedies; affirming the adt of the district court“ii‘dectining 
jurisdiction:" “Ordinarily. of course, issues, relating..to ex- 


39. _ Aircraft & Diesel Corp. v. Hirsch, 1947, 331 U.S. 752, 764 and 
_ 167; and cf. United States v. Abjlene &.So. Ry. Ca., 265 U. S. 274; 
' United States v. Sing Tuck, 194 U. S.:161; and Gonzales ,v. 
French, 164 U: 3.:338. 9° "8 a 
haustion of administrative remedies, as: a ‘condition’ prece- 
dent to securing judicial relief, and to the existence of juris- 
diction in equity: are either separate.or separable matters, 
to be treated as entirely or substantially distinct..The one 
generally speaking is simply.a condition. to be performed 
prior to invoking an exercise of jurisdiction by the courts. 
The other goes to:the existence of judicial power in the basic 
jurisdictional sense .. . : - < 
- “. .. The doctrine, wherever applicable, does not require 
merely the initiation of prescribed administrative procedures. 
It is one of exhausting them, that is, of pursuing them to 
their appropriate conclusion and, correlatively, of awaiting 
their final outcome before seeking judicial intervention.” 


The solicitude habitually manifested by the Supreme 
Court in its traditional dealing with state matters before 
administrative agencies is well illustrated by the. language 
used in Alabama Public Service Commission et al v. South- 
ern Railway Company, 1951, 341 U. S. 341, 349-350: “As 
adequate state court review of an administrative order 
based upon predominantly local factors is available to appel- 
lee, intervention of a federal court is not necessary for the 
protection of federal rights. Equitable relief may be granted 
only when the District Court, in its sound discretion exer- 
cised with the ‘scrupulous regard for the rightful independ- 
ence of state governments which Should at all times actuate 
the federal courts,’ is convinced that the asserted federal 
right cannot be preserved except by granting the ‘extra- 
ordinary relief of an injunction in the federal courts.’ Con- 
sidering that ‘(f)ew public interests have a higher claim 
upon the discretion of a federal chancellor than the avoid- 
ance of needless friction with state policies,’ the usual rule 
of comity must govern the exercise of equitable jurisdiction 
by the District Court in this case. Whatever rights appellee 
may have are to be pursued through the state courts.’ 


And in Hecht Co. v. Bowles, 1944, 321 U. S. 321, 329-330, 
the Court upheld the refusal of a District Court to grant an 
injunction using this language‘ “We cannot but think that 
if Congress had intended to make such a drastic departure 
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from the traditions of equity practice, an unequivocal state- 
ment of its purpose would have been made, 


... We do not believe that such a major departure from 
that long tradition as is here proposed should be lightly 
implied... 

‘. . . Neither body [that is, administrative and court] 
should pee in this day the mistake made by the courts 
of law when equity was struggling for recognition as an 
ameliorating system of justice; neither can rightly be re- 
garded by the other as an alien intruder, .. .” 


It seems reasonable that, as applied to the Mississippi 
statutes under the facts of this case, the exhaustion of 
administrative remedies provided in the quoted federal sta- 
tute should, in any event, be held to exist only after the 
appellate proceedings before the County Election Commis- 
sioners have been completed. Such a course would give full 
protection to the rights of plaintiffs, affording them remedy 
in the federal courts at the point where the administrative 
process is by Mississippi statutes committed to the courts. 
That is consistent with the holding of the Supreme Court in 
Lane v. Wilson, supra: ** “To vindicate his present grievance 


40. 307 U.S. at 274. 


the plaintiff did not have to pursue whatever remedy may 
have been open to him in the state courts. Normally, the 
state legislative process, sometimes exercised through ad- 
ministrative powers conferred on state courts, must be 
completed before resort to the federal courts can be had... 
But the state procedure open for one in the plaintiff's situa- 
tion... has all the indicia of a conventional judicial pro- 
ceeding and does not confer upon the Oklahoma courts any 
of the discretionary or initiatory functions that are charac- 
teristic of administrative agencies ... Barring only excep- 
tional circumstances, ... resort to a federal court may be 
had without first exhausting the judicial remedies of state 
courts.” The exercise of such a discretion comports with the 
holdings of a long line of decisions of the Supreme Court.“ 


41. Burford et al v. Sun Oil Co. et al, 1943, 319 U. S. 315; Railroad 
Commission of Texas v. Pullman Co., 1941, 312 U. S. 496; Meyers 
v. Bethlehem Shipbuilding Corp., 303 U. S. 41; Prentis et al v. 
Atlantic Coast Line Co. etc. 1908, 211 U. S. 210, and cases cited. 
And see also Peay v. Cox, supra; Cook v. Davis, 5 Cir, 178 F. 
2d 595; and Bates v. Batte, 5 Cir., 187 F. 2d 142. 


And compare the language and action in Lane, supra, with 
that in Alabama Public Service Commission, supra. 

We think the foregoing reasoning is sound, but we do not 
have to rest this phase of the decision upon it because it is 
quite clear that this case is not governed by the quoted 
provisions of the Act of September 9, 1957. By its terms it 
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applies only to “proceedings instituted pursuant to this 
section.” Subsection (d) appears as a part of the Civil Rights 
Act of 1957 bearing the heading: “Sec. 131.” That section 
creates procedures theretofore unknown and vests the At- 
torney General of the United States with power to institute 
legal proceedings for private individuals. It is manifest that 
Subsection (d) applies only to actions so instituted. It fol- 
lows that plaintiffs cannot maintain this action for the addi- 
tional reason that they failed to pursue the reasonable and 
adequate administrative remedies provided by Mississippi 


law. 
| V. 


Plaintiffs attack the constitutionality of the Mississippi 
statutes covering champerty and maintenance, Section 2049- 
01 through Section 2049-08 of the Mississippi Code of 1942, 
this portion of the action being directed chiefly against 
defendant Patterson, Attorney General of Mississippi. The 
complaint alleges that the defendant Attorney General 
threatens to enforce as pr the plaintiffs and their at- 
torneys the provisions of these statutes and that, as the 
result of said threats, plaintiffs and their attorneys are 
suffering irreparable injury. Plaintiffs’ evidence wholly 
failed to sustain these charges of the complaint. In fact, 
that evidence showed without dispute that no such threats 
had been made and that no action was taken or within con- 
templation which could in any way affect the welfare or 
the rights of plaintiffs or their attorneys. The statutes have 
not been passed upon by the courts of Mississippi. Since 
the evidence fails to establish that any controversy exists 
between plaintiffs and either defendant with respect to said 
statutes, and in view of the long line of Supreme Court 
decisions committing such matters at least primarily to state 
- eourt action, Amalgamated Clothing Workers of America v. 
- Richmond Bros., 348 U. S. 511; Stefanelli v. Minard, 342 U.S. 

117; Douglass v. City of Jeanette, 319 U. S. 157; and Watson 
_ yp, Buck, 313 U. S. 387, and cf. 28 U.S.C.A. #2283, plaintiffs 
cannot maintain this phase of their complaint. 


It results from the foregoing views that plaintiffs are not 
entitled to any of the relief sought. We are, therefore, 
entering an order dismissing the complaint. 

DISMISSED. 

(This Opinion issued November 6th, 1958.) 
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Mr. Creecu. Sir, several, or, at least one of the proponents of these 
bills has stated to the subcommittee that the 18th amendment, section 5 
of the 14th amendment, and section 2 of the 15th amendment, are 
sufficient constitutional authority for Congress to enact these measures. 

Would you care to comment on this statement ? 

Mr. Jonnson. I do not believe that they can find, anywhere in the 
Constitution or in any of the amendments to the Constitution of the 
United States, sufficient authority to place this matter before Congress. 

I cannot. understand their thinking when the language is partectly 
clear. If it did not give Congress the right, there is no way that they 
can reach out and pull in something that is nothing to begin with. 

All of these things are things of the spirit, so to speak, as far as they 
are concerned. I do not believe that anyone who has had any expe- 
rience whatsoever with any constitutional cases of this country could 
assume that there was any such authority given. 

You might find it among, maybe, a few law professors, who deal in 
theory altogether, in this country. 

Tam sure you could find it there. 

Senator Ervin. I have been trying to solve in my own mind how 
anyone can give an interpretation under section 2, article 1, and the 
17th amendment, other than the plain meaning of the words used there. 

And I have come to the conclusion that man tries to attribute to 
some language a meaning wholly incompatible with such language, 
and no matter how sincere he may be, he is engaging in the art of com- 
plicating simplicity and he winds up in a confused mental state. 

With reference to the contention that the Zasszter case, the Williams 
case, the Guinn case, and the 7'rudeau case, are irrelevant to this ques- 
tion, the only question involved in those cases is whether the States had 


the power—— 


r, JoHNson. Yes, sir. 
Senator Ervin (continuing). To prescribe literacy tests and whether 


such literacy tests violated the 14th and the 15th amendments. 

That was the only question that was before the Court. 

Mr. Jonnson. That is true. 

Senator Ervin. So, therefore—— 

Mr. JoHnson. There are none that are so blind as those who refuse 
to see, and—— 

Senator Ervin. Yes. In other words, the argument is based upon 
the theory that in some strange way cases which gre decisive of the 
very matter that is involved in this legislation are irrelevant to this 
legislation. 

r. JoHNSON. Yes, sir. I think absolutely that that is alone the 
original explanation of the Constitution and its adoption and, in addi- 
tion to that, these various cases like 7rudeau and the Northampton 
case, the Lassiter case, the Camacho case, those are the only things 
that are relevant and the only things that you can tie to in this country, 
if you are going to adhere to precedents that have not only been 
adopted but have been sustained time and time and time again. 

Senator Ervin, Excuse me, I have to gc to the Senate. Mr. Waters, 


do you have any questions? 
_ Mr. Waters. [havenone. | _ 
Senator Ervin. Governor, it certainly has been a privilege to have 


you with us. 
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Mr. Jounson. Thank you, Senator. It has been a pleasure to be 
up here, and I want to thank you. 

Senator Ervin. Your paper and the statements you made should 
clear out the cobwebs of some ig ret minds. 

Mr. Creecu. Sir, since Mr. Waters has no questions shall we recess 
until tomorrow? — 

Senator Ervin. We will recess until 10 o’clock tomorrow morning. 

Whereupon, at 4:50 p.m., a recess was had until 10 a.m., Thursday, 


( 
April 12, 1962.) 


LITERACY TESTS AND VOTER REQUIREMENTS IN 
FEDERAL AND STATE ELECTIONS 


THURSDAY, APRIL 12, 1962 


U.S. Smnate, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 


OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to at 10:10 a.m., in room 457 
Old Senate Office Building, Senator Sam J. Ervin, Jr. (chairman o 
the subcommittee) presiding. 

Present: Senators Ervin and peng. 

Also present: William A. Creech, chief counsel and staff director; 
and Bernard J. Waters, minority counsel. 

Senator Ervin. The subcommittee will come to order. 

I believe we agreed to let Mr. Rauh aie first this morning. I 
believe the witness we had before him yesterday had a 38-page state- 
ment, which was a very able statement, but which took considerable 


time to present. 


STATEMENT OF JOSEPH L. RAUH, JR., VICE CHAIRMAN FOR CIVIL 
RIGHTS AND CIVIL LIBERTIES OF AMERICANS FOR DEMOCRATIC 


ACTION 


Mr. Ravn. Mr, Chairman, my name is Joseph L. Rauh, Jr. I ap- 
pear here on behalf of Americans for Democratic Actior, of which I 
am vice chairman for civil rights and civil liberties. Our organiza- 
tion appreciates the opportunity to appear before your subcommittee 
today and express our views on proposed legislation to prevent abuse 


of literacy tests for voters. 
At the outset, may I say, Mr. Chairman, that while we may not en- 


tirely agree on constitutional problems, I would like to pay tribute to 
your fairness in all respects. | 

I appeared for 6 weeks before the McClellan committee as an attor- 
ney, and I have never had anyone in a Senate investigating commit- 
tee who acted with any greater fairness toward both labor and man- 
agement than you did at that time. 

Any disagreements that we have later are in good spirit, as far as 
I am concerned. | 

Senator Ervin. Well, I certainly appreciate your compliment. __ 

I think they say that: self-praise is half scandal, but I believe in 
freedom of speech for everybody, and I have found out myself that I 
always learn more by listening to people I disagree with than by lis- 
tening to people with whose opinions I , 
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Mr. Ravn. I think that is mutual. . 

Americans for Democratic Action supports the administration bill, 
S. 2750, as a small but significant step in the right direction. 

It is ADA policy to support all legislative advances in the civil 
rights field. Thus, we supported the 1957 and 1960 voting bills, al- 
though we recognized that they were halfway measures at best. It is 
in the same spirit that we support S. 2750—some progress is better 
than none. 

A far more important civil rights bill, for example, is Senator 
Joseph Clark’s proposal, S. 181%, for legislation to require every 
segregated school district immediately to prepare and put into effect 
a school desegregation plan. Eight years after the Supreme Court's 
decisions holding public school segregation unconstitutional, there 
are still some 2,000 wholly segregated school districts in the Nation. 

At. the rate we are moving today, school integration will not be ac- 
complished in this decade or even in this century. Hundreds of thou- 
sands of Negroes are ending their schooldays without the realization of 
their constitutional rights and for each of them the failure of Congress 
to act on school desegregation is a personal tragedy. The Clark bill 
should be No. 1 on the calendar of those Senators most deeply devoted 
to civil rights. 

Also, more important than the literacy test legislation is the enact- 
ment of part III, which would give the Attorney General authority to 
bring actions in Federal courts to enforce constitutional rights. Such 
legislation twice passed the House in recent years and the Senate’s 
stubborn refusal to concur with the House on this measure has de- 
prived millions of Americans of their constitutional rights. 

More important, too, is fair employment practices legislation. 
Majorities of both ‘Houses have long supported this legislation. The 
threat of filibuster has too long prevented its enactment. 

More important, too, is Senator Philip Hart’s bill, S. 3008, for 
direct Federal administration of the election process in States which 
discriminate against Negroes. pity bee has taken enough half- 
hearted steps in the voting field to know now that the only final 
solution to discriminate against. Negro voters in any State is direct 
Federal administration of elections, While the abolition of literacy 
tests will remove one more obstruction to Negro voting, no one has 
the temerity to hope that it will be the end of discrimination. Regis- 
trars will continue to be absent; threats will continue; additional 
methods will be invented. The real solution is in Senator Hart’s 
proposal, and Congress should give it early and careful consideration. 

I might inject here our deep belief that new methods can always be 
found to deny the right to vote. When the “grandfather clause” 
was outlawed by the Supreme Court of the United States, other meth- 
ods of discrimination took its place. I am not so naive as to believe 
that the literacy test abolition will be the end of all discrimination 
against voting. It is for that reason that we would prefer to see the 
focus on the Hart bill. 

We are, however, practical people. The administration is support- 
ing S, 2750, and this is the only bill that is presently the focus of 
attention. 

Therefore, we support this bill as the essence of the possible. How- 
ever, we do feel that the four bills I have mentioned, Clark’s school 
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desegregation bill, part III, fair employment practices, and the Hart 
eco bill are the ones that Congress should be grappling with 
ay. 

These are the bills that would make major advances in the civil 
rights pattern of American life. These are the bills that would carry 
out the platforms of the two parties and the promises of their leaders. 
These are the bills that the civil rights groups have a right to expect 
of this Congress and of this administration. 

I will say to the chairman again that his opposition to the Demo- 
cratic platform on these bills was eloquently stated at the drafting 
committee, of which we were both members, and so I do not. suggest 
that the chairman had subscribed to the platform on these bills. 

I only suggest that the platform does, in large measure, support 
the enactment of all these bills I have mentioned. 

Although, as already indicated, we believe other legislation in the 
civil rights field would accomplish far more than the literacy test 
proposals, we nevertheless strongly appeal to this subcommittee to 
npor out S. 2750 favorably and strengthened. 

f there is one thing that. is absolutely clear today, it is that many 
southern registrars have abused literacy tests in their efforts to deny 
Negroes the right to vote. 

(At this point, Senator Keating entered the hearings room.) 

Mr. Ravn. The Civil Rights Commission reports document these 
abuses. The Attorney General’s testimony documents these abuses. 
The Congressional Record is replete with report after report on these 
abuses. The case against the southern registrar for his abuse of 
literacy tests has been proven not. only beyond any reasonable doubt 
but even beyond any peradventure of possible doubt. 

The most difficult aspect of testifying in support of this bill is to 
find any valid argument against it requiring any sort. of detailed 
answer. What is hard to understand about this legislation is not 
that it is under consideration now, but that it was not enacted long, 
long ago. It would be difficult. to conceive of legislation with less 
against it. 

Certainly no one can seriously object to stopping the proven abuse 


of literacy tests. ; 
Certainly no one can seriously contend that a sixth grade education 


is not appropriate proof of literacy. 

Equally certainly no one can seriously contend that the pro 
statute is unconstitutional. The 14th amendment forbids any State 
to “deny to any person within its jurisdiction the equal protection of 
the laws” and provides that “Congress shall have power to enforce, 
by appropriate legislation, the provisions of this article.” The 15th 
amendment forbids the denial of the right to vote, “on account of 
race, color, or previous condition of servitude” and provides that 
“Congress shall have power to enforce this article by appropriate 
legislation.” The proposed legislation which would prevent State 
officials from denying Negroes the right to vote by abusing literac 
test requirements falls squarely within the four corners of each amend- 
ment—it enforces by appropriate legislation the letter and spirit of 
both articles. 

The argument for turning the administration bill into a constitu- 
tional amendment is thus wholly without substance. Since the bill 
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is within the clear constitutional power of Congress, it would be a 
very real abuse of congressional process to proceed by constitutional 
amendment. Actually, it would be a futile yee since the very 
States that threaten the filibuster against the literacy test bill would 
uire few, if any, allies to prevent ratification of the amendment. 
Indeed, the whole idea of a constitutional amendment in the literacy- 
test area, as in the poll-tax area, is a newly developed method of dis- 
criminating against civil rights. When Congress has the power to 
act in the civil rights field, there is no more reason for going the 
constitutional amendment route, except to block action. 

And I would like there to reinforce this point, if I may, Mr. Chair- 
man, and Senator Keating. 

It seems to us that this 1s a new type of discrimination that is grow- 
ing up in the civil rights field where the majority feels that Congress 
has the constitutional power to act. 

We feel that in the civil rights field, where oi hn has the power 
to act by statute that Congress should so act. That is why we per- 
sonally opposed the poll tax constitutional amendment and, in this 
place, I rank myself with the chairman, although for a different 
reason. : 

In our view there was legislative authority to outlaw the poll tax 
and, in view of the legislative authority, it should have been utilized. 

We are urging this position upon the House of Representatives 
although, since the administration takes the other position, it is some- 
what unlikely that our view will be accepted. 

We do, however, strongly fea) that true civil rights supporters will 
not shift from legislation to constitutional amendment in these areas. 

ADA urges amendment of the administration bill, S. 2750, to in- 
clude State elections. There is no more warrant for allowing abuse 
of literacy tests in State elections than in Federal elections. The 
14th and 15th amendments give Congress tlie clear power to act in 
both Federal and State elections. 

We believe the case for S. 2750 (amended to cover State elections) 
is so clear and forceful that it should command the necessary two- 
thirds vote to cut off a filibuster. The bill is so simple and so mod- 
erate that vt ee te it is tantamount. to opposition to any advance 
in civil rights. We call upon the Senate to pass this legislation 
promptly (by cloture, if necessary, after reasonable debate) and 
then to get on to the important work of passing the Clark bill on 
school desegregation, part III, FEPC, and the Hart election bill. 

Let us move forward with big steps if we can, with small steps if 
we must. But let us move forward. 

I am aware that Senator Keating’s bill does include State elections 
and our position is not that we favor one bill over the other. We 
simply have taken the Hkh position that it is the administration 
bill that Senator Mansfield will call up. Therefore, we have asked that 
Senator Mansfield’s bill be amended to include State elections. We 
have no objection, in any way, to Senator Keating’s bill. It is simply 
the tactical fact that it is Mansfield’s bill that will be up, which causes 
us to say amend that to put in State elections. 

We recognize and thank Senator Keating for having included that 


provision in his bill. 
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Senator Keatina. May I say, at that point, Mr. Chairman, that it 
ae no difference to me whose bill is passed as long as we get the 
job done. 

The job is only partially done by including Federal elections, and 
if it is constitutional to include Federal elections it is perfectly clear 
that State elections can be included also. 

Even the chairman and I, who differ on the constitutionality of in- 
cluding Federal elections, agree that it is just as constitutional to in- 
clude State elections as it is Federal. 

Mr. Ravn. It is for that reason, Senator Keating, that I do not 
rely upon article I, section 4, as the basis for the constitutionality of 
this statute. 

Senator Keattne. I do not think you can. I do not think “time, 
place and manner” covers literacy tests. 

I disagree with some on that. I think we have got to rely on the 
14th and 15th amendments. 

Mr. Ravn. I do rely on the 14th and 15th amendments, and I rely 
on them because they apply equally to State elections, whereas article 
I, section 4, does not. 

Therefore, it is somewhat. academic, and I do not want to be put in 
the position of necessarily agreeing with Senator Keating’s position 
that article I, section 4 would be irrelevant to Federal elections. How- 
ever, it is unnecessary to Federal elections and it would be irrelevant to 
a State election bill. 

Senator Ervin. There is something new under the sun, that you 
and Senator Keating and myself have Fae on one thing, and that 
is that if this bill can be sustained or if the principles embodied in 
any one of these bills can be sustained as valid under the 14th and 15th 
amendments it can be extended to State and local elections as well as 
Federal elections. 

There is no question in my mind as to that proposition. I do not 
concede that they can be sustained under the 14th and 15th amend- 
ments, either of them, for many reasons, but we agree on the funda- 
mental proposition that if any of these bills can be sustained on the 
basis of the 14th and 15th amendments, then they can be sustained as 
to State elections and local elections as well as Federal. 

Mr. Ravn. Senator, I agree with that completely. I have the 
greatest admiration for your judicial statesmanship, but I have hon- 
ri been unable to find any serious argument against the application 
of the 14th and 15th amendments, if you make certain assumptions. 

I do not know where you are going to leave me on my assumptions. 
You may get off of the assumptions at any one of these places. 

But on the assumption, first, that Congress can properly find that 
the literacy test has been used to stop Negroes from voting, on that 
assumption it seems to me that the 14th and 15th amendments could 
not have been more clearly written to give Congress this power to 
prevent. abuse of the literacy test. And I have never been clear, Sen- 
ator, whether it was your position that that finding could not ap- 
propriately be made or whether it was your position that even if 
that finding could appropriately be made, nevertheless, these amend- 
ments to the Constitution did not give Congress the power to deal 
with this problem? | eo 
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Senator Ervin. Well, my position, in the first place, is that the 
Constitution, in section 2 of article I and the 17th amendment, states 
exactly who can vote for Senators and Congressmen or Representa- 
tives. It says that those people who possess the qualifications re- 
quisite for electors of the most. numerous branch of the State 
legislature may do so and, certainly, under our system of government 
the only body which has the right to define the qualifications of those 
who vote for the most numerous branch of the State legislature is 
the legislature of the State. 

T remember that. the Supreme Court has said in many cases that 
the Constitution itself defines the qualifications of voters for Sen- 
ators and Representatives in Congress, that the Federal Government 
has no jurisdiction in that field, and the only limitations upon that 
State power in the Constitution are those set up by the 14th and 15th 
amendments, and these merely authorize the Federal Government. to 
take such action as will enforce the prohibition against State action. 

These bills are not appropriate legislation to enforce the prohibition 
on State action, as I see it, for three reasons, »nd maybe four. 

In the first place, I think any controversy as to the meaning of 
the application of the Constitution of the United States is a judicial 
question and not a Federal question, and when Congress attempts to 
settle judicial questions by legislative acts it violates article III of 
the Constitution by usurping the exercise of judicial power. 

That is what the preamble does. I think also that whenever Con- 
gress attempts to foreclose a question of fact by a legislative act it 
violates the due process law clause of the fifth amendment. 

So I believe these bills violate article III of the Constitution, in 
that Congress would be exercising a judicial function, and they violate 
the fifth amendment in that they attempt to deprive a State of the 
eprom to deny and disprove the existence of a question of fact. 

hen I believe another grouad of unconstitutionality is, as the 
Supreme Court has declared in a number of cases, that until there 
has been a violation of the 14th and the 15th amendments by a State 
Congress has no power whatever under those amendments to take 
ai action or to make any laws applicable to States. 

ow, the Attorney (teneral admits that there are only six States 
out. of the 50 States of the Union which have been guilty of any 
supposed sing and inequities in this respect, and I challenge any 
bill which undertakes to place any limitation upon the power of those 
States, those 44 other States, that have not sinned. 

I say that no bill can be sustained as appropriate legislation under 
the 14th amendment that places any limitation upon the power of 
those 44 States, which have not sinned, to prescribe any kind of a 
literacy test that they see fit. So I sav it is not appropriate legislation 
under the 14th amendment and the 15th amendment for that reason. 

And I say, in the second place, that the only operative part of the 
administration bill is sections 2 and 3, and there is no reference to 
abridgement of the right to vote on the basis of race, color, or previous 
condition of servitude. And the Supreme Court has held in many 
cases that any legislation, which can be supported on the basis of the 
15th amendment, has to be confined solely to that provision, to the 
prevention of discrimination on the basis of race, color, or previous 


condition of servitude. 
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Then I say it is not appropriate legislation enforcing these amend- 
ments for a third reason, and that is that the Supreme Court has de- 
cided a number of times that these enforcements—that is section 5 
of the 14th amendment and section 2 of the 15th amendment—do not 
empower Congress to legislate generally in this field. ns fh 

hey merely authorize Congress to adopt appropriate legislation to 
enforce the provisions of the amendment which are a prohibition on 
State action; and the Supreme Court has declared a number of times 
that, under this section 5 of the 14th amendment and section 2 of the 
15th amendment, Congress cannot invade that domain of legislation 
which belongs to the State and undertake itself to perform the rights 
and duties conferred upon the State. 

And so this is inappropriate legislation under these two amend- 
ments, because it undertakes to have Congress come in and say what 
kind of literacy tests there should be and it undertakes to outlaw liter- 
acy tests in the face of the fact that the Supreme Court has held in 
several cases that these literacy tests, prescribed by the States, which 
are based upon the ability to read and write and not upon any under- 
standing or interpretation, do not violate the 14th, the 15th, or the 
19th amendments. 

Now those are a few reasons why I think the bills are invalid. 

Senator Kratina. Mr. Chairman, before the witness continues I 
would like to say a word. The chairman has reiterated time and again 
fig because only six States have sinned this is not a national prob- 
em. 

I say that if any one State denies a person the right to vote on ac- 
count. of race, or color, or previous condition of servitude, or sex, 
or any of the other prohibitions in the Constitution, it becomes a na- 
tional problem. 

It is a national problem morally. And it is a national problem in 
actual fact because it is conceivable that even one State alone might 
determine the result of a national election. It. is certainly quite con- 
ceivable that six States might determine a national election. 

Therefore, when any one State flagrantly violates the Constitution 
of the United States it isa national problem in my view. 

Senator Ervin, Let me ask the Senator from New York a question. 

It was my understanding, from the information that I received from 
the Republica National Executive Committee and the Democratic 
National Executive Committee, and the Library of Congress, that 
there are approximately 170,000 voting precincts in the United States. 
How many registrars in those 170,000 voting precincts would have to 
sin before Congress stepped in and deprived the States of the power 
to peg the qualifications for voters ? 

Senator Keating. This is not a question of sinning, Mr. Chairman. 

It is a question of violating the Constitution of the United States, 
and if there is one election district where that is going on, then it re- 
quires remedial legislation, as it is a national problem because it can 
affect the result of a netional election. | 

If they were sinning in some way that did not involve the U.S. 
Constitution, there is a limit as to where the Federal Government 
can go, and a limit beyond which the problem becomes minuscule 


insofar as the National Government is concerned. 
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We are not talking only about pert We are talking about an 
attack on the fundamental law of the land; namely, the U.S. 
Constitution. 

Senator Ervin. Well, I would say to the Sentor from New York 
he takes a very drastic position, and I am sure that he will not be 
surprised if I disagree with him in the proposition. 

nator Keating. No; that has happened before, Mr. Chairman. 

Senator Ervin. If one registrar in 170,000 precincts abuses a literacy 
test in order to deprive a nonwhite of voting may Congress step in 
and say that the 50 States cannot prescribe any laws of their own to 
deal with the voting in the other 169,999 precincts? 

If the Senator from New York says that, I disagreed with him most 
emphatically, and I will say why he and I disagree. Fundamentally, 
I think all constitutional rights should be respected, and I do not. 
believe that there is any justification in the Constitution or any reason 
to rob the State legislatures of their undoubted constitutional rights 
under section 2, article I, and the 17th amendment, because some 
State officials may violate the literacy laws of their State. 

Senator Keatina. Of course, the chairman is giving a hypothetical 
situation which does not exist. 

We do not have a case of one registrar doing this. We have a wide- 
spread abuse in the number of States. 

I am not prepared to admit there are ouly six, but it is a relatively 
small number of the 50 States. 

Senator Ervin. Well, the evidence before the committee thus far, 
by people who certainly do not have any prejudice in favor of the 
South, is to the effect that there are only 129 counties out of 3,271, 
and only 6 States out of 50. 

But I will desist. because I am not optimistic enough to hope that I 
can convert either the witness or the Senator to the sound view that I 
have taken on the subject. 

Senator Keatina. Or vice versa. 

Mr, Ravn. Maybe it is for the witness to be more optimistic, and I 
Hey like a minute or two to answer the contentions that the chairman 
made. 

They are very fundamental contentions, and they are certainly en- 
titled to consideration. 

I do, however, feel that, in all instances, Mr. Chairman, there is an 
answer. 

I would just like to have a couple of minutes to give what I believe 
to be the constitutional basis for S. 2750, in answer to the constitutional 
arguments you set forth. 

I would like to say this, Senator, that if I agreed with your premise 
that this bill was unconstitutional I would certainly agree with your 
result that it is not furthering democracy to protect the constitutional 
rights of Negroes by unconstitutional methods. 

I am willing to join you—and we can find here another area of 
agreement—in this, that it does not serve the cause of civil rights in 
America to proceed to protect one group of rights by destroying other 
constitutional rights, such as the rights of the State legislatures. . 

LT accept that, and I do not think we should have any disagreement or 
any suggestion that those of us who advocate this legislation are advo- 
eating roughshod overriding of constitutional rights. 
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I hope you will accept our good faith that if we thought this bill 
was unconstitutional we would accept your conclusion. 

I think it is a very dangerous doctrine to suggest unconstitutional 
methods of protecting constitutional rights. I accept that. I only 
would like, most. respectfully, now to disagree on whether this bill is, 
in fact, unconstitutional, 

In the first point that the chairman made—as to this being a judicial 
question and involving article I1I—and, secondly, where you say it is a 
question of fact found by Congress and involves the fifth amend- 
ment—it seems to me Congress does this every day, and the very nature 
of legislative power is based upon findings of fact. 

Very often you do not put findings in the statute. Most often Con- 
he legislates on certain assumed facts without making findings. 

sut quite often Congress has made uanes of fact. 

I remember when I was working at the Wage and Hour Division, 
back in 1939, and defending the constitutionality of that. law, and then 
we relied heavily on Congress’ findings of fact on interstate commerce. 

I think that it is still a judicial function to say that those findings of 
fact are completely arbitrary; in other words, to say that. this statute 
is unconstitutional. 

If it could be said in court that this finding—that literacy tests have 
been abused—was totally arbitrary, I would accept that. My own 
feeling is that on the record, as we know the Civil Rights Commission’s 
aoe and things of that. kind, it will not prove to be an arbitrary 

nding. 

But the idea that Congress cannot make findings of fact, subject. to 
judicial review on their arbitrariness, I canno: “oncede. 

Indeed, I think the whole legislative process is based on express and 
implied findings of fact which are valid until controverted in the 
court and, obviously, the courts rely heavily on congressional opinion, 
but if the finding is totally arbitrary the courts very often reject find- 
ings of fact of the legislature. 

Next, as to the proposition that Congress cannot act. until there has 
been a violation, and thet the bill only involves six States, I think 
Senator Keating said it better than I can. And I accept his state- 
ment on that point. 

On the idea that section 2 of amendment 15, and section 5 of 
amendment 14, are not general powers to implement those amend- 
ments, I do not read the Supreme Court decisions the way you do, 
Mr. Chairman. 

In fact, the Sebold case in 100 U.S. appears to warrant Federal 
action far beyond anything that is being proposed. In fact, I would 
say that it gives Supreme Court support for the Hart bill which goes 
sntely further than the Mansfield literacy test bill and I do not 
know what—I was going to say “Your Honor’’—-I do not know what 
the chairman’s distinction of the Siebold case is, but my feeling is 
that it was poe clear how far Con could ee 

Senator Ervin. Yes; the law involved in the Siebdold case, was a law 
which Con enacted under section 4 of article I to govern the 

rocedure for conducting an election. It had nothing whatever to 

o with the qualifications of voters. 

And I think the decision in the Siebold case there was proper, be- 

cause it provided for the supervision of elections and the performance 
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of duties of election officials in connection with the counting the 
returning, and the certifying of the results of the election, and I 
have no doubt that the ongress had the power to enact the statute 
or the portions of the statute which were involved in the Siebold 
case. I think Congress can go much farther under article IV, sec- 
tion 1, insofar as the conduct of the elections go. But I do not think 
it has any application. F 

Mr. Ravn. I see your distinction of it. I had felt that thé same 
power exists under the 14th and 15th amendments where discrimina- 
tion is shown and the basic thing comes down to the legitimacy of the 
finding of abuse by this Congress, if it makes a finding by passing the 
Mansfield bill. 

Senator Ervin. There was a case where they attempted to direct 
the course of conduct of State elections, special elections, and when 
the case was before the Supreme Court it was attempted to sustain 
the statute under the 15th amendment. 

The Supreme Court struck it down and said that it was unconsti- 
tutional under the 15th amendment because it did not confine its oper- 
ation or it exceeded the power of Congress in that it did not confine 
its operation to violations of the 15th amendment but undertook to 
regulate, generally. 

And that is the point I am making. 

I think if you read that case you will see that I have some other 


law on the subject, too. 
Mr. Ravn. I am sure the Senator always has the color of law. He 


is a very careful scholar. 

Senator Ervin. The reason I interrupted you about the Sebold 
case is I do not think you and I are entirely in disagreement about it, 
because I do think it is proper legislation by Congress, as applied to 
eoeee elections for Senators and Congressmen, under section 4 of 
article I. 

Mr. Ravn. Finally, I suppose, Mr. Chairman, that essentially your 
most fundamental opposition to the constitutionality of this bill goes 
to article IT, section 1, dealing with the right of the State legislature 
to set the qualifications for voters. 

T have a feeling the rest of this is less significant to you than that 
basic constitutional right. I would suggest, most respectfully, two 
definitive answers to that contention. 

First, Congress is not here dealing with “qualifications,” as I think 
the Attorney General made abundantly clear. 

I did not hear him but I read this in the newspaper. He said you 
can still have a literacy test; he said hie can still have an objective 
test, an educational test that only college students can vote, or only 
eighth-grade students can vote. But what you cannot do is have a 
penne test and knock out the Negroes by utilizing the per- 

ormance test. 

If you are going to utilize a performance test, then a sixth-grade 
education is an objective standard which he says you must also use to 
exclude that performance test. But he did not say you could not have 
& literacy test. He did not say you could not have an educational 
test. | 
Therefore, I assert, No. 1, that this bill is not setting qualifications 
for voting—and I will please finish and then you can tackle me— 
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and, secondly, even if this were a qualification for voting, which I say 
it is not, I say that the 14th and the 15th amendments override the 
previous constitutional provision insofar as there is discrimination 
against Negroes’ rights. 

In other words, on any legal basis that we could agree on, the later 
overriding the earlier, the specific overriding the general, it would 
seem to me that even if this were a qualification, which I most respect- 
fully submit to you it is not, I would say that the 14th and 15th 
amendments give Congress the power to override the eurouen pro- 
vision. My only question on that- -and this is why I keep saying we 
are coming back to one question—is this: 

Do we disagree on the fact that there has been anti-Negro dis- 
crimination through literacy tests? 

If we do not, then I think we should agree on the result. 

Senator Ervin. The answer to your argument about the 14th and 
15th amendments being subsequent in point of time to the section 
of article I, is that it seems without much support in view of the 
fact that the same words were repeated in the 17th amendment 
which was certainly subsequent to the 14th and 15th in point of time of 


adoption. 

But this bill says, in effect—and I had a great deal of trouble petting 
the Attorney General to say what his bill means—but this bill says 
that no State can apply any liieracy test to any person of any race. 
There is no reference to race in the operative part. 

It says that no State can apply a literacy test of its own creation 
to any person, any citizen of the United States, who applies to register 
to vote, if he has completed the sixth grade in any accredited school 
of a State or the District of Columbia or Puerto Rico. 

That is what the bill says, the way I read the bill. 

Mr. Ravn. I would have to amend that, or, I would have to take 
the Attorney General’s position on that. 3 

The word “performance” is in the operative section which you re- 
ferred to, section 2. The word “performance” is in there. 

I believe the Attorney General was correct in his reading of *hir 
and, certainly, that is the legislative history now, until changed, that. 
State can still say “only college graduates.” They can still provide 
an educational test as long as it is an objective test. which is not subject 
to the registrar’s utilization on a performance basis and, therefore, on 
a possibly abused basis. 

Senator Ervin. This bill says, the way I read it, that all literacy 
tests are arbitrary and unreasonable; that State registrars may not 
apply what this bill defines to be an arbitrary or unreasonable test to 
ascertain the person’s literacy or his comprehension or his understand- 
ing or his intelligence, and it declares that any test which is incon- 
sistent with the completion of the sixth grade is arbitrary and un- 
reasonable, It says that deprivation of the right to vote shall in- 
clude, but shall not be limited to, the denial to any person otherwise 
' qualified by law of the right to vote on account of his performance 

- in any examination, whether for literacy or otherwise, if such other 
person has not been adjudged incompetent and has completed the 
sixth primary grade of any public school or accredited private school 
in any State or territory, the District of Columbia, or the Common- 


wealth of Puerto Rico. 
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In other words, it says you cannot deny a man the right to vote 
on account of his performance on any test if he has completed the 
sixth grade. Now, if that does not say that the State cannot prescribe 
or take any action on the basis of any test, insofar as the person who 
has completed the sixth grade is concerned, I do not know what it 


says. 

Mr. Ravu. Oh, it does say that, sir, but what you added now, that 
you didn’t say before, was the “performance test.” 

You are quite right, the State may not use a performance test if he 
has had a sixth-grade education. 

Senator Ervin. That is what I am irying to say. 

Mr. Ravn. That, we agreeon. But it is not fair tosay that the State 
is completely ousted from this area. 

The State can use a different objective test. They can say, as I have 
said before, that a college education is required, and that would not 


be barred by this bill. 

Senator Ervin. This bill would forbid States to attribute any im- 
olan or take any action on the basis of the examination if the man 

as completed the sixth grade——~ 

Mr. Ravn. That is correct, sir, but it does not prevent them from 
saying “We are not going to give any examinations; we are just going 
to say that no man, white or Negro, can vote if he has not been through 
high school or if he has not been through college.” 

hat is still committed to the State. 

Senator Ervin. You can examine a person under this as to whether 
he can read or write, but if it turns out that he cannot read or write, 
and it also turns out that he completed the sixth grade, then you 
cannot attribute any importance to that test. 

Mr. Ravn. That is correct. 

Senator Ervin. And so it would nullify all of the State laws in 
cases of individuals who actually cannot read or write. 

Mr. Ravn. All of the State power to have performance tests, it does 
nullify, but. it does not nullify all of the State powers, I respect fully 
submit, sir. 

Senator Ervin. Well, it nullifies the efficacy of the State literacy 
laws which say that a person must show that he can rend and write be- 
fore he can register and vote, because it says if he has completed the 
sixth grade all of these performance tests have no bearing on it. That 


is what it says. 
Mr. Ravn. I do not personally desire to add anything on this point 


unless the chairman has a question. 

There is one thing J would like to say, and then I will conclude, 
and that is this: 

We accept Senator Keating's basic philosophy of this problem. 
One can say it. is only six States and, maybe, that is right. But six 
States area national problem. ) 

Six States, where there is so clear a denial of the right to vote, is a 
national problem. | 

The State of Mississippi is an international problem; voting in the 
State of Mississippi is an international problem. Every time x Peace 
Corps representative starts talking about voting in some new coun- 
try of Africa the question arises, “Well, what about the voting of 
_ Negroes in your own State of Mississippi?” 7 an X 

f 
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So if it was only one State, Senator, it would seem to us that the 
power cf Congress, in protecting the right of Negroes to vote in that 
one State, would be adequate to justify action. 

This isa world problem now and not just a local problem. 

i : a major problem today. It is a human problem and a world 

roblem. 
: Senator Ervin. Regardless of those considerations, Congress only 
acts under the Constitution of the United States. 

Now, fundamentally, I think that any qualified citizen of any State, 
of any race, ought to be permitted to register and vote. I have 
preached that doctrine all of my life and I shall continue to preach it. 

Fundamentally, I disagree with the Attorney General when he 
says there is any need for legislation like this, because we have upon 
the statute books a statute which says that any person who has been 
deprived of his right to vote can sue and recover damages. 

The same statute provides that a person who is threatened with a 
deprivation of his right to vote can sue and obtain equitable preven- 
tive relief. Then we have another statute, which makes any registrar, 
who willfully denies any qualified person the right to register and 
vote, guilty of a criminal offense, for which he can be fined $1,000 
and sent to prison for 1 year. 

Then there is a fourth statutory remedy, which says, in effect, that 
any registrar who conspires with another to deprive any qualified 
person of his right to register and vote, is subject. to be imprisoned 
for 5 years and fined $10,000 or both. 

Then we have the Civil Rights Act. of 1957, which confers upon 
the Justice Department the right and the power to bring « suit in 
the name of the United States, at the expense of the American tax- 
payers, in order that any person who is threatened with the depriva- 
tion of the right to vote is allowed to register and vote. 

And then we have the amendment of 1960 to the Civil Rights Act 
of 1957 which, incidentally, gives me a little concern because it says 
that State election officials are not even entitled to due process of law, 
which all of us by common consent would give to people who are 
charged with treason, murder, robbery, and burglary, and all of the 
other crimes. The evidence is taken in the absence of the party and he 
cannot. introduce evidence and dispute it before the judge. But under 
this law, passed especially for nonwhites, the judge, if he finds that 
any nonwhite has been denied the right to register to vote on account 
of his race, and this is pursuant to a practice or pattern, can appoint 
voting referees to pass upon his qualifications. 

And I say to the Attorney General, as I said before, in reply to the 
osition of the Department of Justice that they always need more 
aws; that there are never enough: They are not using the laws they 

have—laws which are more than sufficient. 

Mr. Ravn. In defense of the Attorney General, I would suggest 
that he has used the Civil Rights Act, in voting cases to the extent 
that he can. His difficulty is that he has these long cases where 
he said it takes 180 witnesses sometimes to prove discrimination. 

This bill would make it unnecessary to prove that, where a literacy 
test had been used. I think you are correct. I accept your point that 
he now has power to do this, but this new tool is necessary to make 
that power effective because of the difficulties of proof and the long, 


extended litigation that you get into. 
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In other words, while it is true that the Attorney General can out- 
law abusive literacy tests under the present law, he needs this power, 
in addition, to really carry out the function which Congress gave him 
in the 1957 and 1960 laws. 

Senator Ervin. Well, I disagree, Generally, with you on that, be- 
Hae under this last act the courts do not even have to be bothered 
about it. 

A judge can appoint any number of referees, There is no limitation 
on them. They can fairly administer any literacy test that I know 
anything about to a voter in a minute. The judge can administer it 
himself in a minute. 

Now, there may be other considerations about other matters but, as 
far as the literacy test is concerned, that is all he needs. 

In other words, I think I could administer the literacy test myself 
to 500 people in the course of a day under the North Carolina rule. 

Mr. Ravn. Senator, if you were the registrar, we would not need 
this bill, Now, let’s have that perfectly clear. 

f the registrars had the feeling that you have for fairness, you 
would not need this bill. It is because so many of the registrars have 
not had your feeling for fairness that this bill is required. 

And it does not answer our point to say that you can do this and 


you can do this ey I know that. 
Senator Ervin. Well, a Federal judge could, too, because he will 


he fair. 

They have, I do not know how many, laws administered by the 
Civil Rights Division of the Department of Justice. I do know that 
they have a U.S. attorney, and anywhere from 1 to 15 assistants, 
in every Federal district in this country. 

Are there not some witnesses from out of Washington ? 

Mr. Ravi. Yes, sir. 

Senator Ervin. That was not directed to you. I just addressed 
‘the question. 

r. Ravn. Well, I was trying to get off the witness stand. 

I certainly do not want to hold Mr. Wilkins up, and I wanted to 
conclude, if f may. 

Senator Ervin, What I was asking that for was because—— 

Mr. Ravu. I do not know if Mr. Wilkins has come up. He was 
to be here and I know he was most anxious to testify. 

T see Mr. Sy ae is here, and he was scheduled. 

I know Mr. Wilkins is coming. I saw him last night. He is 
planning to be here in a minute. 

Senator Ervin. We have solved the problem. I do not like to dis- 
commode the witnesses from out of town. 

I want to say that as far as I am concerned, I have enjoyed my 
colloquy with you. I am sorry that you are on the other side but 
it is an demonstration of the fact that we have read the same books 
and have drawn different conclusions. 

Mr. Ravn. Well, Senator, I hope that you will report out this bill 
promptly despite your doubts about it. 

I hope it will pass, because not only will it be a small step forward, 
and we. favor all steps, even small ones, but there is a lot of other 
civil rights legislation we need out of this Congress. I could not 


agree more with Governor Rockefeller’s statement, too, that I read 
| ; , 
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in this morning’s paper, that we need FEPC; we need the Clark bill 
on school desegregation, and we need a stronger election bill than this. 

This is only the first step, we hope, in what the 87th Congress is 
going to do about civil rights. 

I certainly have enjoyed my constitutional law examination this 
morning, sir, and I want to thank you and Senator Keating for your 
attention. 

Senator Kzarina. You favor, do you not, an amendment to broaden 
the effect of this bill to cover State, as well as Federal, elections? 

Mr. Ravn. Precisely. 

Senator Keatina. And you favor other amendments to not only 
strengthen the voting rights of our citizens, but also their rights in 
education and employment, in housing and in the administration 
of justice ? 

r. Raun. Ido, sir. In fact, for myself and for the organization 
which I represent, and I believe Mr. Wilkins will support this as the 
head of the Leadership Conference on Civil Rights, we understand 
that a part IIT will be offered as an amendment to this bill, and we 
strongly favor it. 

We are not scared off by arguments that part III will jeopardize 
this bill. We believe that it is most important that stronger measures 
be brought up when this bill is on the floor and every effort should 
be made to strengthen this bill. 

If there is a filibuster, well, so be it. In this world of ours some 
day we have to change the filibuster rule. It may not be today. It 
may not be even in 1963, although I am sure Senator Keating will 
be prepared to try again in 1963. 

Sometime the filibuster must lose its strength. Every time the 
filibuster is utilized, I think, it weakens it as an ultimate weapon. 

Some day we are going to win the filibuster fight, and then we are 
going to have all of this legislation we talk about. 

Senator Kratina. Because the votes are there in the Congress and 
they will be enacted if we can get to a vote. 

Is that not true? 

Mr. Rava. I could not agree more. Indeed, I am so tired of this 
round robin thing that is happening to us. 

Every time we want to change the filibuster rule they say to us, 
“Oh, you can get. civil rights legislation”; every time ul rights 
legislation comes up they say, “Oh, you have got to water it down.” 

This is a vicious circle. I think the civil rights groups are kind of 
dizzy from being on this circle. We would like the circle stopped. 

Either stop the filibuster and give us the legislation or change the 
filibuster rule. 

Senator Katine. Well, if you have a feeling of frustration you can 
imagine the feeling of a legislator who, in general, shares your views 
with regard to civil rights legislation and what he is up against, but 
that is a little bit off from our immediate point here. 

Mr. Ravn. Thank you. 

Mr. Creecu. On page 3 of your statement you say that, “ * * 
Certainly no one can seriously contend that the proposed statute is 


unconstitutional.” 
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Mr. Ravn. This was not meant as an attack upon the chairman. 
As I read it, I was somewhat hesitant because I think that could have 
been more felicitously phrased. ios 

I personally think that it is overwhelmingly clear that the bill is 
constitutional. I meant no offense. I almost did not read it, be- 
cause I do not mean to give offense by this, but I am convinced it is 
at clear that it is constitutional. — 

Mr. Crexcu. Yes, sir. Now, my question, sir, is, irrespective of 
the chairman. The subcommittee, as you know, requested the attor- 
neys general of the 5 States to comment on these bills, and it has also 
requested the constitutional law professor at every law school in the 
country to comment on these bills. 

I wonder, sir, what your feeling would be if you were to learn that 
the majority of the replies indicate that these bills are unconstitu- 


tional ? 

Mr. Ravn. I would be affected by who the different hoop’ were. 
I am not a bull in a china shop. There are certain people whose 
views would affect me. 

I have got a hunch I am not going to change. But I would cer- 
tainly be affected if Paul Freund were one of these professors or Louis 
Pollak or Jefferson Fordham. 

If those three were included, I certainly would want to take a new 
look. Or Dr. Dean Griswold, if he were included. 

If those people were included I would want to take another look. 

I can use Griswold safely, since he testified before your committee 
as to the constitutionality of this bill, but I would like to look at your 
list some time, Mr. Creech. 

Mr. Creecu. Sir, you have indicated that you agree with the 
Attorney General that S. 2750 does not set voter qualifications. 

Mr. Ravn. That is correct. 

Mr. Creecu. Now, by the same token, sir, I believe you have said 
it is your feeling that the other bills, for instance, S. 2979, which would 
proscribe voter qualifications, with certain exceptions, would be ‘con- 
stitutional. 

I wonder, sir, if you are aware that the Attorney General, when he 
appeared before the subcommittee, said that, in his view, setting the 
qualifications for individuals would be unconstitutional and would 
require a constitutional amendment? 

r. Raun.“I think he is incorrect on that. I do not think he 
realized exactly what he was saying here. 

If a qualification is discriminatory or is used discriminatorily, I 
believe the 14th and the 15th amendments give the power to override 
qualifications. 

I do not think that is before the Congress here because S. 2750 
does not raise that problem, but I do not happen to agree with the 
Attorney General on his interpretation of that problem. 

- Was that in his statement or was that in his off-the-cuff answers? 

Mr. Creecn. This was something which he said at the conclusion 
of his statement in a colloquy with the chairman. 

He was questioned on this specific statement and he did not dis- 
affirm it. He reaffirmed it, and, during the questioning, he said this 

was his view. He went on to say, sir, that he felt that the consti- 
tutional basis for the legislation before the subcommittee is stronger 
fF 
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when the legislation covers only Federal elections. And so, for that 
reason, State elections were not included in the administration bill. 

Would you care to comment on that? 

Mr. Raun. Yes. Ors. this, Senator Keating, the chairman and I 
had an earlier agreement. 

Mr. Creecu. Yes. 

Mr. Ravu. And that was that if it was constitutional for the one, 
it was constitutional for the other. So that I—— 

Senator Keatine. Well, may I say that the Attorney General in- 
dicated it was more constitutional to just include Federal elections. 

Well, I believe it is either constitutional or not. He did indicate 
that he believed that the inclusion of State elections would also bo 
constitutional but there was a greater question about it—— 

Mr. Creecu. That is correct, sir. 

Senator Keatina. And I do not follow that. 

Counsel has made a statement. here that a majority of the professors 
of constitutional law, who were queried, indicated that this bill was 
unconstitutional. 

I was not aware of that figure, and I would like to have counsel, 
either now or at this point in the record, indicate the number queried 
and what professors they were. 

I know Prof. Arthur Sutherland, of the Harvard Law School, who 
is the professor of constitutional law there, has given us an opinion 
that it is constitutional. 

Like the witness, we all have those to whom we often turn on 
constitutional questions, and I think it is very important to know 
who these professors are and what the score was. 

I was not. aware, as of this moment, that a majority of them had 
given their opinion that this legislation was unconstitutional. 

Senator Ervin. I might state that I wrote, as chairman of the com- 
mittee, to every dean of every law school in the United States, north, 


south, east, and west. 

Mr. Creecu. Yes, sir. 

Senator Ervin. And to every attorney general, and asked them to 
express their opinions. And unless some member of the committee 
would object, I would include all of them indiscriminately, in the 


record. 

Thank you very much, sir. 

Mr. Ravn. Thank you, sir. 

Senator Ervin. I take no offense at your words because I believe 
T have made it clear that I think this is abill which is unconstitutional. 
I made iti clear when I was in a joking mood and when I was in a seri- 
ous mood, but I am not joking when I say I think it is unconstitutional. 

Mr. Ravn. Well, I guess I flunked my examination then. 

Senator Kratina. Well, the chairman is always jovial in his serious 


contentions. 
Mr. Creecn. Mr. Chairman, the next witness is the Honorable Hu- 


bert H. Humphrey, of Minnesota. 
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STATEMENT OF HON. HUBERT H. HUMPHREY, U.S. SENATOR FROM 
THE STATE OF MINNESOTA 


Senator Ervin. Senator Humphrey, we are delighted to have you 
before the subcommittee. 

Senator Humpurey. Thank yea, Mr. Chairman. 

I hope you will permit me just to paraphrase a brief statement. I 
must go to the Committee on Foreign Relations, but I wanted the 
opportunity to appear to present my prepared testimony for inclusion 
in che printed hearing record. 

Senator Ervin. We will have your statement printed. 

Senator Humpnurey. I thank you very much, 

Senator Ervin. You may highlight your statement as you see fit. 

Senator Humpurey. First, Mr. Chairman, T want to say that I read 

i. most interesting personality profile of the distinguished chairman of 
the subcommittee in the Washington Evening Star which was complhi- 
mentary, and justly so, of the distinguished Senator from North Car- 
olina. 
I read also the testimony of the Attorney General before the sub- 
committee, and I want. to say before I proceed another moment that 
I shall not either indulge myself or the subcommittee in any arguments 
on constitutionality since I am not a constitutional lawyer. 

Senator Keatina. Well, you are a pharmacist; you take care of 
constitutions. 


Senator Humpurey. Physical; not legal. 
T am privileged to be cosponsor of two bills before this subecommit- 


tee, one introduced by Senator Javits, and the other by Senator Keut- 
ing. I, of course, support those bills and likewise support S. 2750, 
which is limited entirely to Federal elections. 

IT might add that I listened to the comment of Senator Keating as 
to whether or not you can be more constitutional on Federal elections 
than you can on State elections, and I would say that this would be 
a subject that very brilliant lawyers might want to discuss over a 
considerable period of time. 

This is a matter that will ultimately be determined by the courts 
themselves. We, in the meantime, have to exercise our own judgment. 

My feeling, Mr. Chairman, is that whatever we can do as a country 
and as a federal government. to fulfill the full citizens’ rights of our 
citizenry. will strengthen this country and will tend to strengthen the 
institutions of local government, as weil as the institutions of National 

Government. | 

It is my view that one of the most precious rights and privileges 
which a citizen of the Nation has is the right to vote. I believe that 
this is the most i eile civil right that we have. 

And if we can, by statute or by constitutional amendment, or, how- 
ever we pursue it—and in this instance, I surely recommend statutory 
‘law—strengthen the voting standards and rights of our citizenry, 
T believe that it will react. to the benefit of our Nation and also I might 
add that I think it will do much to strengthen local government itself. 

T know that one of the charges made against Federal Jaw is that it 

is a usurpation of power by the Central Government. In this in- 
stance, Mr. Chairman, I say, most respectfully and most sincerely, 
that if you can have protection of voting rights in State, as well as 


t 
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Federal, elections, you will strengthen State government as well as 
Federal Government in terms of its responsibilities for the general 
needs of our fous 

Now, Mr. Chairman, I have « very brief statement. 

It runs a little over six pages, and I should like to have it printed, 
as you indicated, in the record. 

Senator Ervin. The statement. will be printed in full in the record. 

Senator Humpnrey. Thank you. T appreciate this very much. 

I know you have a full room of witnesses and unless there are ques- 
tions I will depart. 

Senator Ervin. The committee appreciates very much your coming 
here and giving us the benefit of your views. 

Senator Kratina. Mr. Chairman, I do want to say this. 

All of us, who are authoring these bills appreciate the support of 
Senator Humphrey. He has been in the forefront of the fight to 
strengthen the civil rights of all of our citizens. 

We work, as you know, in that field on a completely bipartisan 
basis. It is not a partisan matter. It. is a moral matter in our judg- 
ment and a great national problem. 

It is one of the great. domestic problems of our time and I do want 
to pay tribute to Senator Humphrey for his stanch advocacy of these 
measures and the way he has stood shoulder to shoulder with the rest 
of us throughout this long fight. 

Senator Humpurey. lan very grateful to the Senator. I am 
ha py to be associated with him on his bill. 

1ank you, Mr. Chairman. 

Senator Ervin. Thank you. 

(The statement by Senator Humphrey follows:) 

Mr. Chairman, I want to thank you for affording me this oppor- 
tunity to testify in support of legislation to put an end to abuses by 
certain States of literacy test requirements for prospective voters. 

I am proud to be joined as a cosponsor of this legislation, S. 480 and 
S. 2979. I am confident that this Congress will act in this area so 
that countless numbers of our fellow citizens who are now denied the 
right to vote because of the color of their skin, will for the first time 
have the privilege of exercising that most precious of all rights in a 
democracy—the right to vote on election day. — | 

At the time our Constitwlion was adopted in 1789, none of the 
origiial States requivud a literacy test or any other educational quali- 
fication as a prerequisite for registering to vote. Today with the 
lowest, rate of illiteracy in our history, with our compulsory school 
attendance laws, with radio and television convenient to all of us, there 
is much less need for such a test. than ever before. 

The bills before this subcommittee are modest indeed. They do not 
abolish literacy requirements as the Civil Rights Commission first 
recommended. All they do is prescribe an objective means of discover- 

ing whether a prosper tre elector is literate, in place of subjective 

~methods which can be, and oe severely abused. ‘These bills include 

| oF aedrrioad justified legislative fin 
ucation is able to read and write. a. o. _ 

There are two definitions of the word “literate.” One definition 
is “pertaining to or learned in literature,” and the other is “one who 
can read and write.” I do not believe that anyone would deny that 


inding that a person with a sixth-grade _ - 
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the latter definition is the one contemplated by those States which 
require a literate electorate. Unfortunately, however, there are many 
cases in which the first definition has been applied—many citizens 
have been expected to demonstrate a knowledge of constitutional law 
which only a professor could be expected to possess. The bills under 
consideration can effectively control this problem. I feel sure that 
anyone who has completed six grades in an accredited school in this 
country can read and write, and those who have not may still be re- 
quired to take a test to determine literacy. 

In my opinion, this legislation would be necessary even if there was 
no evidence of discrimination in the application of the tests, for a 
strong democracy requires the most liberal rules of suffrage. Every 
individual is guaranteed first-class citizenship in a true democracy ; 
and when someone is denied that most basic right of all—the right to 
vote—either by law or by interpretation of the law, he becomes a 
second-class citizen. And the literacy tests have been and are being 
used, for the most part, as a subtle artifice to keep Negroes off the 
registration books and even to remove Negroes from the books who 
were already registered. According to the Civil Rights Commission, 
which was instituted to investigate and advise Congress and the Pres- 
ident. on these matters— 

A common technique of discriminating against would-be voters on racial 
grounds involves the discriminatory application of legal qualifications for voters. 
Amohg the qualifications used in this fashion are requirements that the voter 
be able to read and write, that he be able to give a satisfactory interpretation 
of the Constitution, that he be able to calculate his age to the day, and that he 
be of ‘good character.” 

To those who argue that this legislation is a further attempt to 
usurp local and State rights and powers, I would comment that by 
making the vote available to all of our citizens, the President and the 
Federal courts would have less—not more—cause to intervene in 
the solution of civil rights problems. If every qualified citizen was 
allowed to vote, local problems could be worked out through normal 

litical processes, and there would be less and less need for Federal 
intervention. 

This brings me to the question of the constitutionality of these bills. 
I fee] sure from past experience that I can safely predict that this 
issue will be raised by some Members of the Senate. However, to 
argue unconstitutionality will be as futile this time as it was in 1957— 
the 1957 Civil Rights Act has been declared constitutional. Federal 
legislation limiting the States in their app eto2 of literacy tests 
would be prefectly valid, just as Federal legislation outlawing the 
“grandfather clause” was valid. The Civil Rights Commission, re- 
porting on this point, said in 1961: . 

The U.S. Constitution leaves to the States the power to set the qualifications 
for voters in Federal, as well as State, elections. This power is not, however. 
unlimited, The 15th amendment prohibits the States from denying the right 
to vote to any citizen on grounds of race or color, and empowers the Congress fo 
enforce this prohibitfon by appropriate legislation. Therefore, if Congress found 
that particular voter qualifications were applied by States in a manner that 
denied the right to vote on grounds of race, it would appear to have the power 
under the 15th amendment to enact legislation prohibiting the use of such qual- 
ifications, Section 5 of the 14th amendment similarly empowers Congress to 


enact appropriate legislation to enforce the provisions of thut amendment. One 
of these provisions is section 2 of the 14th amendment, which authorises Con- 
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gress to reduce the congressional representation of any State in proportion as 
citizens of that State are denied the right to vote on any grounds other than age 
or conviction of a crime. The effect of these provisions of the 14th amend- 
ment may be to empower Congress to prohibit the use of any voter qualification 


other than those specified. 

_ Just because the Congress has not. acted in this field does not mean 
it does not have the power to act, and literacy tests, even those that 
appear constitutional, are too easily abused by individual registrars 
for the Congress to ignore them any longer. In fact, Dean Griswold, 
testifying on behalf of the Civil Rights Commission, has stated be- 
fore this subcommittee that— 

In a county in one State for example, a Federal district judge found that six 
Negro applicants (two with master’s degrees, five with bachelor’s degrees, and one 


with a year of college training) suffered racial denials of the right to vote on 
the specious ground that they could not read intelligibly or write sections of the 


State constitution. 

Mr. Chairman, I have throughout my public career been an out- 
spoken advocate of legislation to bring to an end discriminatory prac- 
tices against our fellow Negro Americans. Our treatment of Negroes 
has been a terrible blight on the Nation's conscience. We cannot rest 
easy, we cannot have a clear conscience, until the last vestiges of dis- 


crimination are a thing of the past. - 
In our efforts to bring an end to second-class citizenship, there is no 


More important area than voting. This gets to the very heart of the 


matter. And this fact is recognized full well by those on both sides of 
the pending legislation. 

In a democracy the citizens’ power lies in the ballot. When a per- 
son is barred from going to the _ on election day, he is denied his 
right us a citizen, as a member of the body politic. 

And so I respectfully and fervently urge this subcommittee to take 
favorable action on the modest and reasonable prance pending be- 
fore it. In so doing this subcommittee will be rendering a great serv- 
ize to our coun‘ry and to democracy. It will be fect! Fring & wrong 
that should have been correcied long ago. 

In conclusion, let: me say that I appreciate the efforts of the dis- 
tinguished Senator from North Carolina in holding these hearings 
and that I am grateful for the opportunity to submit this statement 
of my position. 

Mr. Creecu. Mr. Chairman, the next witness is Mr. Lawrence 
Speiser, director of the Washington office of the American Civil 
Liberties Union. | 

Mr. Speiser. 


STATEMENT OF LAWRENCE SPEISER, DIRECTOR, WASHINGTON 
OFFICE, AMERICAN CIVIL LIBERTIES UNION 


Mr. Spriser. Mr. Chairman——. 
Senator Kreatina. Mr. Chairman, if I may, before he starts, just 
say this; I have to—I will not be able to hear Mr. Speiser’s statement. 
nowing some of his views in this field, I am sure his comments 


will not be too far away from my own views, and I will try to return, 


Mr. Chairman, just as soon as I can. _ 
(At this point, Senator Keating leaves the hearing room.) 
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Mr. Spziser. I am always glad to find a measure of agreement with 
Senator Keating. There are times when we are not in agreement. 
Mr. Chairman, I am the director of the Washington office of the 
American Civil Liberties Union. The American Civil Liberties Union 
has endorsed legislation under section 2 of the 15th amendment and 
sections, 2 and 5 of the 14th amendment which would declare that 
voter bagi other than age, residence, confinement and convic- 
tion of a crime are susceptible of use, and have been used, to deny the 
right to vote on the grounds of race and color and which would pro- 
vide that. all citizens of the United States shall have the right to vote 
in Federal or State elections, and that this right shall not. be denied 
or in any way abcidged or interfered with by the United States or 
by any State for any cause except for inability to meet. reasonable age 
or length of residence requirements uniformly applied to all persons 
within a State, legal confinement at the time of registration or elec- 
tion, or conviction of a felony. While the union continues to support 
such legislation, the union does strongly support the proposed legisla- 
tion which is presently before this subcommittee as being a major 
step toward true universal suffrage. 
he 1959 Report of the U.S. Commission on Civil Rights and the 
1961 Voting Report of the Commission on Civil Rights present de- 
triled factual evidence of the need for legislation to define the use of 
literacy tests so that these tests may not. be used as a means of exclud- 
ing qualified voters from their constitutional right to vote in Federal 
and State elections, There is nothing more basic in a democracy, op- 
erating under the republican form of government, than the right. of 
each citizen, who meets certain basic requirements of age and resi- 
dency, to vote in Federal and State elections. 

Under section 2 of the 15th amendment, Congress is charged with 
the responsibility for enacting legislation to assure that the right 
to vote is not denied or abridged by the United States or by any State 
on account of race, color, or previous condition of servitude. 

Under section 5 of the 14th amendment, Congress is charged with 
the responsibility for enacting legislation to assure to all citizens 
equal protection of the laws, The thorough study of the Civil Rights 
Commission and the exhaustive factual findings of the Commission, 
together with the evidence found in several court cases, establish that 
literacy tests, requirements for interpreting State constitution and 
similar qualifications for voters, are extensively used to deny the right 
to vote becuise uf race or color and that such tests are frequently ad- 
ministered so as to deny the right to vote to Lpieaee who are equally 
or better qualified than some who are permitted to register. 

In view of these findings, it is not only the constitutional pre- 

rogative of the Congress, but its responsibility to enact legislation, 
which will assure that literacy tests and similar requirements for vot- 
ing are not used in a manner to deprive citizens of their constitutional 


_. Nights under the 14th and 15th amendments. 


-_ It is our understanding that this subcommittee has requested and 
_ received 7 ete from eminent legal authorities on the constitutional 
| Pah of Congress to enact | pialeoon such as S. 480, S. 2750, and S. 
2979. TI will not attempt, either on behalf of the union or myself, to 
_ present another detailed analysis of this constitutional issue since 
other legal opinions which you have received to date appear to be 


é 
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completely thorough. However, I would like to point out that in 
Lassiter vy, Northampton County Board of Elections, 360 U.S, 45, TE 
Sup. Ct. 985, the Supreme Court expressly recognized that the use 
of literacy tests, which are fair and reasonable on their face, to deny 
the ballot to one class of individuals, because of race or color, would be 
a violation of the 14th and 15th amendments, 

In Gomillion v. Lightfoot, 364 U.S. 339, 81 Sup. Ct, 125, the Su- 
preme Court held that a State could not establish voting districts 
In such a manner so as to discriminate against Negro voters. Finally, 
the very recent Supreme Court decision in the Tennessee reapportion- 
ment. case, Baker v. Carr, the Court recognized that the ith sumend- 
ment. grants all voters, regardless of race, the right to be protected 
against unreasonable and unfair restrictions on, or dilution of, their 
voting rights. 

From these decisions and from many other eases which might be 
cited, it seems clear that Congress is authorized, under section 5 of 
the 14th amendment and section 2 of the 15th amendment, to enact 
legislation which will prevent persons from applying literacy tests 
or similar tests in a manner which results in unequal treatment among 
voters. 

While the union endorses the principle of all of the bills presently 
before this subcommittee, it beHeves that this principle can most effec- 
tively be implemented by S. 2750. While the union disapproves of 
and is opposed to all literacy tests, it supports the pending leinalation 
which would set a sixth-grade education as the basis for judging 
literacy, as an improvement on existing practices. It believes that 
none of the bills go beyond the constitutional authority of Congress, 
but it is particularly clear that this is true of S. 2750, since this bill 
does not in any way restrict the right of States to establish literacy 
tests, but only prohibits individuals from denying other persons the 
right to vote under literacy and similar tests when such persons have 
received six grades of education in public schools or in qualified pri- 
vate schools. The union also endorses the provision in S, 2750 which 
assures that persons educated in the Spanish language will not be 
denied the right to vote simply because they are not also literate in 
English. 

Senator Ervin. Mr. Speiser, are youa lawyer? 

Mr. Sreiser. Yes: Tam. Tama member of the bar of the State of 
California and the U.S, Supreme Court and the District of Columbia. 
_ Senator Ervin. Now, the Supreme Court has held in the Lassiter 
case and in the Wé///ams case and in the Guinn case that.a State has a 
right to enact into law a nondiscriminatory literacy test; has it not? 

Mr. Spriser., That is correct. 

Senator Exvin. Now, this bill undertakes to invalidate all literacy 
tests insofar as persons who have completed a sixth-grade education 
are concerned ; does it not ? 

Mr. Spreiser. No: T do not believe so, Mr. Chairman. 

Senator Ervix. Well, does it not say that the States cannot deny 
any person the right to vote as a result of his performance on any test 
designed to show his literacy if he has a sixth-grade education 

Mr. Sreiser. Well—— on 


$2715—62—-—31 
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Senator Ervin. In other words, would it not compel the State to 
desist from relying, in any degree, upon a literacy test in the case of a 
person who has completed the sixth grade? 

Mr. Spriser. It. would make it mandatory to accept that six-grade 
education as a satisfactory provision for the literacy test. 

Senator Ervin. That is right. And even though the man was 
actually illiterate, if he could show that he had completed the sixth 
grade, the State could not deny him the right to register to vote, 
could it? 

Mr. Spetser. This is correct. Even though a person is literate, if 
he has completed a sixth-grade education that would have to be ac- 
cepted as satisfying the requirement. 

Senator Ervin. And even though the Supreme Court. has held im 
the Lassiter case that the North Carolina literacy test, which requires 
one to be able to read and write a section of the State constitution in 
the English language, still, this bill would prohibit North Carolina 
from putting any individual with a sixth-grade education through 
such a test.? 

Mr. Spriser. Well, obviously, in a situation like this, there are these 
cases which might arise where an individual has, in fact, completed 
a sixth-grade education and still possibly—-but T believe it to bk. a 
fairly remote possibility—would be illiterate. 

In one of the latest. declarations the Supreme Court, in Buker v. 
Carr, they said that you are not going to require absolutely equality 
within, for example, the voter districts, but that there has to he some 
reasonable basis for making some sort of a determination. 

Now, this was a major shock to most of the country that felt that the 
drawing of lines in voting districts was immune from judicial review. 
and I think the same thing is true here. 

If, for example, this bill had said kindergarten, the completion of 
kindergarten would satisfv literacy tests. then I think you have a talk- 
ing point, because. within the experience of all of the school districts 
in the country and the experience of the Civil Rights Commission, in- 
vestigating it, I think it is fairly clear that there is no reasonable rela- 
tionship between the fact that you completed kindergarten and your 
ability to read and write. However, I think as far as the standards 
throughout most of the county are concerned, by the time a person 
completes the sixth grade there is a reasonable relationship and ex- 


_ pectation that he knows how to read and write. 


Senator Ervin. Well, IT think you and T agree on one point, then I 


think we divide or reach.a disagreement. 


Mr. Sretser. Believe me, Mr. Chairman, I am sorry to see us divide 


on almost anythin 


Senator Ervin. There is no doubt of the fact, as the Supreme Court 
has held in these cases, that any State has the right to establish by 
law a State literacy test which applies alike to all people of all races. 


Mr. Spetser. Correct——- | 
Senator Ervin. And yet this bill says that such laws are arbitrary 


and unreasonable and unconstitutional. 
Mr. Speiser. No: what it says is that such laws, which provide for 


 M 
the ability to read and write, have been applied in arbitrary, capri- 


cious, and unequal fashion. 
Senator Ervin. It says that in the preamble. 


‘ 
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Mr. Speiser. That.is correct. 

Senator Ervin. But the preamble is not an operative part of the 
act. 
Mr. Speiser. But. the Supreme Court has, in other cases, relied on 
findings which have been made by Congress and refer to it as part 
of the legislative history for determining whether a law is constitu- 
tional or unconstitutional. 

Senator Ervin, Well, there is not. a word in the operative part of 
the act that. makes any reference to anything that is covered by the 
14th amendment or the 15th amendment. 

It just merely says that these tests, even though the Supreme Court 
has held the statutes valid, are arbitrary and unreasonable, does it not ? 

Mr. Srrtser. No, it says that these tests have been used extensively 
to effect arbitrary and unreasonable denials of the right to vote. 

Senator Ervin. Now, here is what my position is. 

I do not. think Congress has the power to declare a literacy test of 
a State arbitrary and unreasonable unless the wording of the statute 
establishing the literacy test shows upon its face that it is to be used 
to deny someone the right to vote under the 14th or 15th amendment. 

Now, of course, the 14th amendment does not stop with State 
legislation. It covers the practical application of State laws. But I 
deny that Congress has any power to declare State laws unconstitu- 
tional which are valid on their face. 

And the sole power of Congress is to adopt legislation which would 
prohibit, not the State from enacting the laws, but prohibit the State 
election officials from denying qualified voters the right to vote under 
the 14th amendment and the 15th amendment. 

In other words, it is the difference between a valid law and an in- 
valid act. T deny that because a State election official may violate the 
law of the State, that gives Congress the right to annul the law of the 
State which is perfectly valid. 

Now, do I make my distinction clear ? 

Mr. Srriser. I believe I understand but, Mr. Chairman, if that is 
the case, that a law which on its face appears to be constitutional but 
is flagrantly violated every day in every way, your position is that 
Congress is pore to attempt to correct that situation ? 

Senator Ervin. Congress cannot repeal the State law which. is 
valid, as far as the phraseology is concerned. Congress has no juris- 
diction to do so. 

Congress can step in and adopt legislation which will prohibit an _ 
election official from violating that State law which is valid on its 
face, and denying unqualified persons the right to vote under the 14th 
and the 15th amendment. In other words, it is the difference bet ween 
law and practice. a 

Congress cannot. nullify a valid law because some State official has 
violated the law, but it can adopt legislation which will keep those 
State officials from violating that ae 

Mr. Srerser. Well, I am afraid that this concept places too much 
of the burden on the judiciary. . | 

Now, I know that the chairman, in the past, has been critical of the 
judiciary because you feel that the judiciary has often overextended 


itself. 
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But if you hold the position you are now stating, Mr. Chairman, 
then you are, in effect, saying that you have no other resource but the 
judiciary; that every time there is an improper, an unequal or a dis- 
criminatory or capricious practice, then the sole remedy that. the 
individual has, under those circumstances, is to rely on the judiciary. 

In a voting situation, I think it is fairly clear that judicial remedies 
do not really provide the cure—— 

Senator Ervin. Well, now, the alternative to our position, I sub- 
mit, is worse because it. comes down to this in the long run. 

It says that even though the State legislature has enacted laws in 
complete conformance with the Constitution of the United States, 
that the Federal Government can step in and rob the State of its powers 
under the Constitution of the United States merely because one of 
the municipal citizens of the State had violated the State law. 

That. is what it comes to. 

Mr. Spriser. But. it isnot merely that. Here you have a whole body 
of factfinding which was engaged in by the Civil Rights Commission 

lus the Congress, and you have had situations, for example, when the 
“oerandfather clause” came up and the State of North Carolina 

Senator Ervin, That clause was clearly on the face of the law. 

Mr. Svriser. Well, I xm not sure the Supreme Court would have 
declared them invalid on the face of them if there had not been put 
in evidence in the cases, such a wide range of discriminatory practices 
which existed under the “grandfather clause.” 

I think this was an important fact. 

You are right, and I agree that. on the face it should have been 
declared unconstitutional, but. in every one of the cases challenging 
the “grandfather clause” they had a body of evidence that: had been 
submitted that ended up by being a discriminatory practice, a type 
of institution which, I think, had a great effect on how the Court. 
ruled on that. 

Senator Ervin. Now, it seems to me that. these bills undertake to 
visit the sins of the guilty upon the innocent. with a vengeance. 

Now, according to the testimony of Dean Griswold, and according 
to the testimony of the Attorney General, there are no substantial 
al a they say, in this area except in 6 States out. of the 50 

tates. 

And here these bills would step in and limit the constitutional power 
of 44 States which have not offended the Constitution because of the 
action of 6 States, __ 

Now, that is 2 sort of unjust piece of legislation, is it not? 

Mr. Spetser. If you can say that the sixth-grade-education require- 
ment has no relation to the ability to read and write, then I think 
that might be true. 

Senator Ervin. That is not the question. 

This sixth-grade standard is to be set up by a Congress which, un- 
der the Constitution, has no power whatever to prescribe qualifica- 
tions for voters, | | 

Do you not agree with me that, under section 2 of article I and the 
17th amendment, the persons eligible to vote for Senators and Con- 
gressinen are those persons who possess the qualification to vote for the 
most numerous branch of the State legislature? | , 


} 
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Mr, Sretser. Well, in the legal opinions which have been submittéd 
to the subcommittee there is obviously disagreement, on that question 
us to whether that section leaves entirely to the States the right of 
qualification or whether the succeeding sentence after that, about the 
right of the Federal Government. to regulate the “time, place, and 
manner,” gives it an ultimate authority in case there is misuse of that 
primary authority by the State. 

But. we do not have to rely on that. factor alone here, because I think 
with the findings that have been made, that we can rely on the 14th and 
15th amendments for the authority for this legislation. 

Senator Irvin. Let’s throw legalisms out the window a minute and 
just. go by plain simple English. 

Does not. section 2 of article 1 and the 17th amendment say in about. 
as plain and simple language that can be found that. persons qualified 
to vote for Senators and Representatives in Congress, if they have the 
qualifications prescribed by State law for the most. numerous branch 
of the State legislature, are qualified ? 

I am talking about. the English language now. I am not. talking 
about any legalism. 

Mr. Srriser. Well, I do not. know how you can divorce this because 
you cannot ignore the existence of the 14th and 15th amendments. 

Senator Ervin. I am not. ignoring their existence. IT am asking 
you a question about the simple English language. 

Mr. Sretser. I am saying that. in this area I do not. think it helps, in 
order to take one sentence and say, “Well, what does this one sentence 
mean ?” 

I think you have to fit it. within the context. of what. the findings 
have been and what the situation has been. 

Senator Ervin. Well, you are certainly not averse to agreeing with 
me on the proposition that insofar as the English language, in which 
section 2 of article I and the 17th amendment }s couched, says that 
the only persons who can vote for Senators and Representatives in 
Congress are those who have the qualifications requisite for electors 
of the most numerous branch of the State legislature? 

Mr. Sreiser. All right. But even though that does say that there— 
can you again ignore the 14th and 15th amendments which would 
prohibit the States from discriminating by legislation ? 

Suppose a State passes a law discriminating on the face of it as 
to those who can vote-——— | 

Senator Ervin, Well, none of these laws discriminates on the face. 
So we would not bother with that. 

Mr. Sreiser. All right. So you are going to have to modify what 
you say with the plain English | 

Senator Ervin. The Constitution has modified it and the only 


modification which is made is this. 
Here is what the 15th and the 19th amendments say: Provided, 


however, that a State, in establishing the qualifications, cannot es-. - 


tablish a qualification based on race or sex. 

Now, that is the whole Constitution on this subject. | 
> Mr. Svetser. But if you accept my premise, that you cannot take 
that section of the 17th amendment alone because, as you say, if & 
State passed a law which discriminated in voting for tie most nu- 


merous branch of the State legislature, that a Stafe cannot pass such 
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a law because that would violate the [4th amendment on its face, then 
I say that there is also the qualifications to what you have just read, 
based on what the practice would be. 

Senator Irvin. Well, you may disagree with this—but I would 
say that when you read section 2 of article. J and the 17th amendment 
and the 15th amendment and the 19th amendment together, here is 
what they say for all practical intents and purposes : 

The State legislatures of the various States have the power to es- 
tablish the qualifications of persons who are entitled to vote for 
Senators and Congressmen, but in the exercise of this power they 
cannot prescribe any qualification based ou race or sex. 

Now, that is all there is to it. 

Mr. Speiser. All right. And T would go further, that in the prac- 
tice of establishing qualifications, if there has been a practice of 
discriminating on the basis of race or sex, that this also would be 
invalid, and —— 

Senator Ervin. Here is one of the troubles with this Federal stand- 
ard. The Federal standard is described by the Congress, which has 
no power whatever to prescribe any standard as a qualification for 
voting. Whether it is wise or foolish, good or bad, is not the ques- 
tion, as I sea it. 

It is ar effort. to have the qualifications as far_as literacy is con- 
cerned prescribed by a body which, under the Constitution of the 
United States, has no power whatsoever to prescribe any qualification. 

And the only power it has under the Constitution is to deny the 
State the right to preseribe a standard based upon race or sex. 

Do yuu have some questions? 

Thank you. 


Mr. Sretser. Thank you. 
Mr. Creecn. Mr. Speiser. In the first Spcla Boys of your statement 


you indicate that the ACLU has gone on record as favoring legislation 
which would exclude voter qualifications other than those based on 
the inability to meet age requirements, reasonable requirements as to 
residence, confinement, and commission of a Seats 

tates, Mr. Kennedy 


Now, sir, the Attorney General of the United 
was invited to appear before the subcommittee as the country’s chief 


law enforcement officer. oo 
_ Attorney General Kennedy has told the subcommittee that in his 
view the administration bill, S. 2760, does not prescribe voter quali- 


: fications, but that it merely sets standards. “a 
Of course, his bill does not have the same provisions, enumerated 


mie a the first paragraph of your statement, which are contained in 
* 29 * 

- But with regard to his bill, the Attorney General said that it is only 
setting standards for the qualifications and not the qualifications them- 
selves. And he has gone on to say that if he were, or, if the adminis- 
~ tration were, setting the qualifications for individuals then “T believe 
it would be unconstitutional and would required a constitutional 

amendment.” : 

~ Now, I wonder, sir, what your view is with regard to the position 
aon iy tee chief law enforcement officer of the country, the Attorney 


Gene 


f 
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Mr. Sprriser. I seem to recall, the last time I appeared before the 
subcommittee, I also had a different viewpoint from the Attorney 


General on legislation that he was backing. 

I find myself in disagreement. with him here as well. We do feel 
that this can be accomplished by legislation. 

I am aware of the fact. that the matter is the subject of some con- 
troversy, and all I can say is that there obviously are two viewpoints 
as to bs her a constitutional amendment is necessary for such legis- 
lation, and we have satisfied ourselves that. the legislation can be 
enacted constitutionally in this area. 

Mr. Creecir. I noted also, on page 2 of your statement, that you 
cited the Baker case. In that case, Mr. Justice Douglas, in a con- 
curring opinion, discusses the Lassiter case which you also mentioned 


and discussed. 

Mr. Speiser. Yes. 

Mr. Creecn. In the Lassiter case, which you have mentioned, the 
Court stated, among other things: 

We come to the question whether a State may, consistently with the 14th 
and 15th amendments, apply the literacy test to all voters irrespective of race 


or color. 
The Court. in Guinn v. The United States—citation cited—disposed 


of the question in a few words: 


“No time need be spent on the question of the validity of the literacy tests 
considered alone since, as we have seen, its adoption was but the exercise by 
the State of a lawful power vested in it not subject to our supervision and. 


indeed, its validity is admitted”. 


The Court went on to say in the Lassiter case: 


We do not suggest that any standard which a State desires to adopt may be 
required of voters. But there is wide scope for exercise of its jurisdiction. 
Residence requirements, age, previous criminal records, are obvious examples 
indicating factors which a State may take into consideration in determining the 


qualification of the voters. 
The ability to read and write, likewise, has some relation to standards designed 


to promote intelligent usage of the ballot. 
Literacy and illiteracy are neutral on race, creed, color, and sex, as reports 


around the world show. Literacy and intelligence are obviously not synonymous. 

Illiterate people may be intelligent voters. Yet in our society, where news- 
papers, periodicals, books, and other printed matter, canvass and debate the cam- 
paign issues, a State might conclude that only those who are literate should ex- 


ercise the franchise. 


Citations cited. 


It was said last century in Massachusetts, that a literacy test was designed 
to insure an independent and intelligent exercise of the right of suffrage. 


Citation cited. 

North Carolina agrees. We do not sit in Judgment on the wisdom of that 
policy. We cannot say, however. that it is not an allowable one. measured by 
constitutional standards. 

£ ds sir, if you would care to comment further on the Lassiter 
case : | 7 | 
I am sorry that I do not have the Baker case before me so that I can 
put it in proper context as it was cited by Mr. Justice Douglas. 
_ Mr. Spetser. The Lassiter case, involved a literacy test on its face, 
in which there had not been brought into evidence the question of how 
it had been applied. This involved a woman who flatly refused to 
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take the literacy test and wanted to be admitted to vote without tak- 
ne literacy test. ae 

he issue was not whether she had taken it and had been arbitrarily 
denied the right to vote, that was not before the Court. And in that 
case the Court did recognize the literacy test, although fair on its 
face, could, in fact, be used in an arbitrary fashion. But that question 
was not before the Court. 

But it seems to me, combining that sort of situation with Baker v. 
Carr, by which you could not tell by looking at the districting that it 
was done, that it was being done in a discriminatory fashion, nor, for 
that matter, in the 7'uskegee case, although the 7'uskegee case, by look- 
ing at that flying dragon, which was used for the districts up around 
Tuskegee, there was a suspicion that there was not any logical reason 
to-——— 

Mr. Crercu. I believe Mr. Justice Douglas differentiated between 
the Lassiter case and the Lightfoot case that you are speaking of. 

Mr. Spriser. I think the difference is that you did not have before 
the Court, in the Lassiter case, the question of how the literacy tests 
had been utilized. 

Senator Ervin. Does not that same difference apply to these 44 
States where that question has never arisen, and yet Nis law will deny 
them that right ? 

Mr. Spriser. Well, if there is no reasonable relationship between a 
sixth-grade education and reading and writing, I would agree, but—— 

Senator Ervin. Well, you have not answered my question though. 

And that is the question of whether there has been any abuse in 
any one of these 44 States, since this law would deny them the right 
to ndopt literacy tests of their own to be applied to anybody who had 
a sixth-grade education. 

Mr. Speiser. Well, here a is faced with the problem in which 
literacy tests have been applied in a discriminatory fashion, and they 


are going to have to pass laws. 

Now, thev cannot pass laws for six States. They cannot just pick 
ont the six States and say in those six States a sixth-grade education 
has to be accepted for whatever literacy standards are set. 

They are going to have to pass a law of general application. 

Senator Ervin. Why can’t they ? 

Mr. Spetser. Congress will pass a law applying to all labor unions 
and many labor unions will say, “Why pass a law which affects us? 
You do not have findings that we have done anything wrong.” 

— - Well, that is a fact situation. Congress has investigated and deter- 

mined that certain things have to be done. They passa law of general 
application even though it affects labor unions that have not done 
anything wrong. i 

But they are still going to be affected by it. | 

Senator Ervin. But the difference there is that Congress has the 
general, absolute power under the interstate commerce laws to legislate 
as to interstate commerce, and all of these laws that are pass wit 
reference to labor are directly based upon the power of Congress to 
regulateinterstatecommerce. = ne. | 

f Congress does not have the power to regulate, it only has the 
power to pass legislation which will prevent the States from doing 
what they are. prohibited from, doing, namely, denying sny person 
the right to vote on the basis of race or sex. 
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Mr. Spriser. Again, it seems to me that the situations are analogous 
even though it derives the power from the Interstate Commerce Act 
on the one hand and the 14th and 15th amendments on the other hand. 

Senator Ervin. I cannot say that they are analogous where Con- 
ane in one case, has complete power and, in the other case, it is 

imited. 

Mr. Creeci. Mr. Speiser, among the provisions of-—— 

Senator Ervin. Excuse me just.a minute. 

I think if you will read the Cév7/ Rights cases of 1885, you will find 
the distinction drawn between the general powers of Congress and the 
limited powers of Congress in a very clear fashion, and so far as I 
know, that has never been overruled. sate. ce 

Mr. Speiser. Well, I think that if L-reiid the C717 Rights cases and 
that alone, that I would not. have-envisioned that the Supreme Court, 
for example, would have decided Gomillion v. Lightfoot im this 
country, but there has been a development, Mr. Chairman. 7 

I do not think I could read the Civil Rights cases and stay back in 
the 1800's. : a : ; : 

Senator Ervin. I do not advise-you to pet an.education from that, — 
but I do believe they ghed a lot of Jegal light on the difference between 
the general powers of Cotigress tr lezislare and the limitea powers. 

And I do not thinkthat has been changeds) ~; yO 

Mr. Spriser. Well, I think there have/leen modifications. 

Mr. Creecu. Mrj Speiser,section 5/ df S. 2979 provides that the 
Director of the Census should compile certain amformation relative 
to voter registrations, and voters in ench State; who vte in elections, 
and such informatign as the number of persong of voting age in each 
State, classified as fo race, color, or nakjonal aig and -tmsofar as 
possible, ascertain the number. of: persons*ef each’ such classification 
who have voted since January 1, 1960. — ( ea 

Inasmuch as you have indicated, on page 2 of your|statemént, that — 
it is your feeling that Congress has the renee to pass‘Such legis~ 
lation as these bills provide, I wonder what your feeling i§ with re 
to the desirability of such ‘a measure in view of the position ofthe 
ACLU which, I believe, was taken some months ago, requesting the 
Bureau of the Census not to include any indications of rpee in com- 


4 
a 


piling vital statistics? eo 
_ I wonder, does the ACLU favor that section of S. 2979 in light of 
its position é 


Mr. Sreiser. Well, I want to reserve judgment on that, but I would 
like to make clear what we objected to it in the census question, which 
was the statement adopted back in April 1960, . Soe 

The Federal census has the power to require answers to questions 
which are put to individuals upon the penalty of paying a criminal 
penalty for willful refusal to answer questions. 

And on the census question they had a question which was denoted 
as “color or race.” And it read as follows: 

Is this person white, Negro, American Indian, Japanese, Chinese, Filipino, 
Hawaiian, part-Hawalian, Aleutian, Dskimo”—et cetera, ci a 

Give the specific culor or race. 3 ; 

And we questioned the vagueness of this, first of all. For example, 
leaving aside the often likely confusion of the person in his mind 
asking the question or answering it, as to whether it may refer to 


a 
wee 
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national origin, language spoken, or citizenship, there is still much 
coufusion left. 

Is it a question about color or about race or are all of the examples 
of color or race, quoted above, from the census form, to say nothing of 
“et cetera,” equal colors or equal races, by the same definition of color 
or race? 

Why are only the “part-Hawaiians” enabled to obey the instruc- 
tions to give their specific race ? 

What. about those who are part. white, part Negro, et cetera’ We 
had tavo basic objections. 

One was the confusion about the vagueness of the question, as it 
was phrased and, secondly, the requirement of forcing a person to 
answer such a question, vague as it was, under pain of criminal 


penalty. Se : 
Now, as far as the section 5 of S, 2979 goes, this raises a question 


about compiling statistics. 

Now, this can oe accomplished without. forcing an individual, when 
he registers, to indicate what. bis race is upon pain, if he does not 
indicate it, that he can be denied the right. to vote. 

All Tam saying is that we are quite clear that we would object to 
any type of registration provision requiring the identifieation of race 
by the individual on his application for registration, but we still have 
under consideration the question as to whether other statistics might 
be compiled in some other fashion which would give some indication 
whether discrimination is going on, on the basis of race, perhaps by a 
head count or some other means such as that. 

Senator Ervin. Why do you suppose it was that Congress, if it 
wanted to prevent. discrimination in voting, on the basis of race, color, 
and previous condition of servitude, submitted the 15th amendment 
rather than do that by congressional action ? 

Mr. Spriser. Tam not sure, Mr. Chairman. Tt may have been what 
might be called the package deal; as long as the 13th and 14th amend- 
ments were being suggested by constitutional amendment, the 15th 
amendment was taken as well. 

Senator Erviy. Well, do you not agree with me in the thought that 
Congress would be very foolish to submit a constitutional amendment 
to put a limitation on powers of the States to prescribe qualifications 
of the voters when it could do the same thing by congressional action ? 

Mr. Spetser. I am not. sure we can divorce the passage and the 
promulgation of the 15th amendment from the time in which it 
occurred. : 

Senator Ervin. Now, if Congress had had any idea at that time 
that they could pass a law to that effect. they certainly would have, be- 
cause in my State they recognized the existence of the Governor of 
North Carolina as established under the Presidential plan of recon- 
struction. Then there was the ratification of the 13th amendment, and 
when my State and a couple of other States refused to ratify the 14th 
amendment they said the States were not. entitled to representation 
in the Congress until they ratified the 14th amendment, 

So I do not have any idea that if Congress at that. time thought they 
had the power to limit. the power of the States to prescribe the qualifi- 
cations of voters they would ever have gone through the cumbersome 


"process of offering amendments. Would you not infer from the fact 


* 
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that. the only two times that Congress has undertaken to place any 
limitations upon the powers of the States to prescribe the qualifica- 
tions of the voters, namely, in the instance of the 15th amendment and 
the 19th amendment, the fact that Congress in both cases believed at 
that time that it had no right to invade this area by statute! 

Mr. Seeiser. No; Mr. Chaiiman. 

I think another reasonable explanation is that they wanted to in- 
sure that no qualification could be based on that and with a constitu- 
tional amendment it is in a permanent form that would prevent it 
from being changed by legislation. 

I think that it is a reasonable interpretation to say that they 
thought they had to do it by constitutional amendment in the first 
place, when the legislature has the: disadvantage of not having the 
pormanence of a constitutional amendment. __ 

Senator Ervin. In other words, you think it is very reasonable for 


Congress to think it—— 

Me. Seeiser. J do not think that... : 

Senator Eryix. Do you not think if would be reasonable in this 
case for Congress to submit’a constitutional amendment, if,it thought 
it had the power to legistate thip act ? . - : 

Mr. Sveysrr. Well, again, I think yau have to make judgments, and 
I do not. think, under those circumstances, if my interpretation is cor- 
rect, that it was unreasonabjée,for:them ‘to want to build in, \with a 
good deal of permanence, the restriction by constitutional amendment 
against. discrimination, Basa ae and dolor in the voting process. 

Senator Ervin. With all, dye s,eapect. to your views, expressed on 
that, I must say this: I dg think it world be very unreasonable for 
Congresq to submit a congtitutional ;ameytiment with the hope that 
Congress\would thereby acquire a powerAvhicl it already had in the 
Constitution. \ ges. * 7 

Mr. Sreiger. Well, again, there may have been the desire fo insure 
nee eure Conaresre did. not change that and do something by 
egislation. e \ Sg - 

think that the Panes aspect of it has a good deg! of validity. 

Senator Ervin, We thank you very much for appearing before the 
subcommittee and biving us the benetit of your viewsand the views of 
your orgunization on thig very important legislation. 

Mr. Sretser. Thank yoti; Mx. Chairman.-~~ 

Senator Ervin. Do you have any questions, Mr. Waters? 

Mr. Waters. No, sir. | 

Mr. Creeon. Mr. Chairman, the next witness is Mr. Roy Wilkins, 
representing the Leadership Conference on Civil Rights. 

fr. Wilkins. 

Senator Ervin. I wish to welcome you to the subcommittee to ex- 
ae the views of the organization which you represent. I am ina 
ittle bit of a quandary now, because we have a joint session with the 
House at 12:30, and I think I am supposed to be in the Senate at 12:20. 

I do not want .o inconvenience you with recessing now until 2 
o’clock if it would cause you to miss a plane or train reservation. And 
if it will cause you that inconvenience I will forego attending the joint 


session and hear you. oe 
Otherwise I will recess until 2. I will leave it up to you. 
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Mr. Wi.xins. The chairman is very generous, sir, and Edo not have 
any plans to catch a plane and I will be very happy to testify at your 
convenience. 

Senator Ervin. Well, under those circumstances, we will recess until 
2 o'clock, but I will be glad to forego it if it will inconvenience you. 

Mr, Winkins. It is perfectly all right. 

Thank you. 

(Whereupon, at 12:14 p.m., the hearing: was recessed. to reconvene 
at 2 p.m., on the same day.) 


APPERNOON SESSION 


Senator Ervin. The subcommittee will come to order. 

Mr. Creecu. Mr. Chairman, the first witness this afternoon is Mr. 
Roy Wilkins, representing the Leadership Conference on Civil Rights. 
Mr, Wilkins. 


STATEMENT OF ROY WILKINS, NEW YORK CITY, EXECUTIVE 
SECRETARY OF THE NATIONAL ASSOCIATION FOR THE AD- 
VANCEMENT OF COLORED PEOPLE, CHAIRMAN, LEADERSHIP 


CONFERENCE ON CIVIL RIGHTS 


Mr. Winkins. Mr. Chairman, my name is Roy Wilkins and J am 
chairman of the Leadership Conference on Civil Rights and axecu- 
tive secretary of the National Association for the Advancement. of 
Colored People. 

This statement today is also endorsed, sir, by the following organi- 
izations affiliated with the Leadership Conference : 

Improved Benevolent and Protective Order of Elks of the World, 
American Jewish Committee, United Steelworkers of America, Na- 
tional Community Relations Advisory Council, Japanese American 
Citizens League, American Jewish Congress, Jewish Labor Commit- 
tee, American Veterans Committee, Women's International League for 
Peace & Freedom, National Council of Negro Women, Anti-Defama- 
tion League of B'nai B’rith, National Association of Colored Women's 
Clubs, and Phi Beta Sigma Fraternity. 

We wish to thank the subcommittee for this opportunity to testify 
in support of the plan to prohibit arbitrary voting literacy tests. We 
do so with mixed feelings of satisfaction and regret. 

My satisfaction is based on the administration’s recognition that 
its civil rights program needs a legislative base and on the a yparent. 
willingness of Contes to take up a civil rights bill of one kind or 
another. My regret is based upon the limited scope of this bill and 
upon the fact that it is but a token offering on the full civil rights pro- 
gram pledged by the administration’s party platform of 1960. 

There is, I believe, unanimous agreement among those organiza- 
tions supporting civil rights that the bills before the subcommittee, 
regardless of their merits as voting bills, are inadequate to meet. the 
pressing needs of Negro and other, minority group citizens. While 
we recognize the long-range effect of any effort to extend and protect 
the voting franchise, we remain keenly aware of other immediate and 
critical needs in the area of civil rights. 
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The present bills highlight those needs. In order that our endorse- 
ment. of the specific legislation before this committee be understood in 
relation to the varied demands and to the complexities of the issue, I 
would like to touch Jater upon some of the items which the Democratic 
Party—and, in some phases, the Republican Party—recognized in 
1960 as warranting attention and action. 

Obviously, as we proceed into the halfway year of the present ad- 
ministration, the needs are even more pressing than they were in 
1960, Since the distinguished chairman of this subcommittee is 
known for permitting full discussion of phases of this issue, many of 
which he personally does not accept, TP trust that the committee will 
indulge my later remarks, 

The bills under consideration are S. 480, Senator Javits’ bill, and 
S. 2750, Senator Mansfield’s bill, which would standardize the deter- 
mination of literacy in elections. 

Senator Ervin. We also considered a third bill which was intro- 
duced by Senator Keating. 

Mr. Winxkins. Senator Keating's bill. 

Senator Ervin. Yes. 

Mr. Winkins. S, 2979. 

Senator Kearina. Mr. Chairman, I am somewhat amazed that. the 
witness made no mention of S. 2979 in his statement. This is the 
bill agreed upon by six Members in the Senate of both parties who 
are presenting legislation in the field of civil rights to carry out all 
the Comniission’s recommendations. The field of voting rights was 
left to the junior Senator from New York. The field of educational 
employment and housing and adninistration of justice was left to 
other Members. 8. 2979 is very much before this committee. If this 
committee should vote out S, 2750, amendments will be offered to 
bring it. in line with 8S, 2979. 

Mr. Winxins. We are very happy, Mr. Chairman, to include S. 
2979 in our consideration here. Senator Keating's deep and intense 
interest in this issue 1s well known to us. 

The Javits bill, which we support, would alleviate one of the most 
flagrant practices of racial discrimination against. Negro voters in 
both Federal and State elections. The Mansfield bill is limited te 
Federal elections. Obviously, it could not be as effective in combat- 
ing the problem of election discrimination. The a proach used by 
Senator Javits conforms to the recommendations of the U.S. Com- 
mission on Civil Rights, as indeed the Keating bill also embraces those 
recommendations. 

Senator Keatine. S, 2979 embraces them in their entirety. 

Mr, Wiixins. That is what I meant by the word “embrace.” I’m 
sorry. 

Senator Keatina. It was drawn as a part of a joint effort to im- 
plement the provisions of the Civil Rights Commission in the field of 
voting. 

Mr. Witxts. The need for legislation against ballot-box discrimi- 
nation involving widespread and continuing violations of the 15th 
amendment, prompted the Congress to enact: remedial measures in 
1957 and again in 1960, The fact. that only 2 years later the Depart- 
ment. of Justice is once more proposing remedial legislation against. 
election discrimination shows how persistent are the violations of 
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the 15th amendment. in some of our States, Lt also demonstrates-— 
in retrospect—the extremely modest approach which the Congress has 
taken each time in this area, an approach which has necessitated 
enactment. as in the instant proposals, of further legislation. 

It. would seem that the time has come for Congress to exercise all 
of its power to vindicate the 15th amendment and do so without hesi- 
tation or vacillation on a subject involving the very first principles 
of democratic government. 

Tt is unnecessary for me, Mr. Chairman, to elaborate upon the evi- 
dence showing how generally in certain States discrimination is still 
practiced against Negro Americans desiring to exercise the funda- 
mental right of the franchise. The U.S. Civil Rights Commission has 
ably and clearly compiled the data, which T will not presume to repeat 
here. 

Rather than review the tragic statistical demonstration of sys- 
tematic 15th amendment violations in certain States and counties, I 
would like to quote from a statement which shows the human tragedy 
posed by these vile racial practices. Father Theodore Hesburgh, 
president of the University of Notre Dame and a member of the Civil 
Rights Comnission, eloquently described in a speech on February 
14, 1960, what. the Commissioners had found in their investigation of 
voter discrimination, T would like to read here a short portion of his 


statement. I quote Father Hesburgh: 


There wasn’t a man of us who did not recognize that there were literally 
millions of people qualified to vote who were not able to vote and probably 
would not. be able to vote for the next President of the United States, much 
less for their Senators, Congressmen, and State officials. We had seen some 
of these people. These weren't units to us. They were flesh and blood people. 
Some of them were veterans with long months of oversen duty and decorations 
for valor in service. Some of the people were ministecs. Some of them were 
college teachers. Some of them were lawyers, doctors, All of them were tax- 
payers. Some were mothers of families who were hard pressed to tell their 
children what it is to be «. good American citizen when they could not vote 
themselves, All of them were decent, intelligent American people, and yet 
they could not cast their ballots for the President of the United States. 

Some had gone through incredible hardships in attempting to register and 
had been subjected to incredible indignities. I don’t know if any of you in this 
room have had to go through this experience, but even vicarously we had to zo 
through it in listening to their tales. They would go to a courthouse and 
instead of going in where the white people registered, they would have to go to 
a room in the back where they would stand in line from 6 in the morning until 
2 in the afternoon, since only two were let in at a time. Then people with 
Ph. D.’s and master’s degrees and high intelligence would sit down and copy 


like a schoolchild the first article or the second article of the Constitution. Then 
they would be asked the usual questions, make out the usual questionnaire, hand 


in a self-addressed envelope and hear nothing for 3 months. And then they 
would go back and do it over again, some of them five, six or seven times, some 
of them standing in line 2 or 8 days unttl their turn came. 

I am sure, Mr, Chairman, no one can contemplate facts of our 
national life such as these, without experiencing personal shame that 
ae fundamental negation of democracy continues to be practiced 
1ere. 

Under the 1957 Civil Rights Act, the Department of Justice has to 
date filed no less than 24 separate actions in Alabama, Georgia, 


- Touisiana, Mississippi, and Tennessee, and more suits are in prepara- 


tion. That these suits should be necessary furnishes a sorry spectacle 
of decency and constitutional rights cast aside a century after the 
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15th amendment forbade further voting discrimination against 

Negroes, j 
The continuing practice of voter discrimination violates the 15th 

amendment and the integrity of the republican form of government 


which the Federal Constitution promises in each of the States. More- 
over, continuing discrimination against Negro voters sullies the integ- 
rity. not. only of State elections, but also of presidential elections and 
of (he elections of Members of this Congress. 

When in the election of a Congressman or Senator vast numbers of 
eligible voters have been barred from the franchise by systematic dis- 
crimination and discouragement, the election has not. been fair and 
representative; the Member who is thus chosen comes here not: by the 
democratic process, but by some other less admirable one. These 
are conditions which must give pause to every Member of this Con- 
gress and of this committee. They should impel Congress to exercise 
the very fullest measure of its authority in order to restore the integ- 
rity of presidential and congressional elections. 

To the extent that Senator Javits’ bill provides needed reform 
against racial discrimination in Federal elections, this legislation 
should be supported by all conscientious and liberty-loving citizens. 
But. even more is needed in the effort to cleanse Federal elections of 
racial discrimination. As the Supreme Court made explicitly clear as 
early as 1879 in its decision in Aw parte Siebold, 100 U.S. 371, Con- 
gress has the power to take over the enrollment. of Federal voters and 
the management of Federal elections machinery, lock, stock, and 
barrel. While Congress has traditionally provided that. these func- 
tions are to be performed by State election officials, the Supreme 
Court in the Stebold case has explicitly affirmed that Federal officials 
can be vested with these functions, stating, and I quote: 

Congress may, if it sees fit, assume the entire control and regulation of the 
election of Representatives. This would necessarily involve the appointment 
of the places for holding the polls, the times of voting, and the officers for hold- 
ing the elections; it would require the regulation of the duties to be performed, 
the custody of the ballots, the mode of ascertaining the result, and every other 


matter relating to the subject. 

And the same congressional] authority was reaffirmed by the Court 
in Ex parte Yarbrough, 110 U.S. 651, where the Court pointed to the 
power of the Congress in Federal elections,.and I quote: 
to provide, if necessary, the officers who shall conduct them and make return of 
the results. 

In the light of these decisions it is surprising that so much outrage 
should have been expressed in Congress over the proposal to enact a 
bill containing a provision for Federal registrars in elections as a 
means of curbing flagrant discrimination against Negro applicants 
for registration. From the clamor, one would have thought the pro- 

osal was completely foreign to American democracy and had never 
neen broached hates 

The sobering and compelling fact about the registrar proposal is 
that it was endorsed by five of the six members of the U.S. Civil 
Rights Commission as then constituted. This means that two of the 
three southern members were so appalled at the crude practices dis- 
closed and so impressed with the built-in machinery for perpetuating 
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the gross system that they felt impelled to recommend Federal elec- 
tion registrars. 

The members of this subcommittee and, indeed, the Members of 
Congress were not privileged to hear, firsthand, at the scene, the bland 
testimony of those who operate this iniquitous procedure at the 
precinct level. The men who did hear it were shaken, not merely by 
the crass deprivations visited upon Negro citizens, but by the violence 
done the democratic process which alone is the bulwark of freemen 
of every color and race in our Nation. 

Under this system that. has been in vogue, citizens remain defense- 
less before racial and political onslaughts. 1 cite for this committee 
the events of recent. days in Birmingham, Ala. where a city commis- 
sioner, a candidate for Governor, managed to persuade his other two 
commissioners to cut off funds appropriated by the city commission 
for the distribution of U.S. Government surplus foods. The recipients 
of these foods were estimated to be more than 95 percent Negro. The 
Negro citizens of Birmingham were defenseless before this assault 
upon their rights by a city commission because they have not. the 
political power to determine who shall be commissioner, and yet they 
must. suffer the arbitrary and often whimsical exercise of that. power. 

After decades of discrimination against Negro citizens who seek 
to vote in the election of Members of Congress and of the President, 
the time has clearly arrived for Congress to employ fair and impartial 
Federal elections officials instead of continuing to rely upon those 
State officials who have time and again discriminated against Negro 
voters. 

Senator Philip Hart, of Michigan, introduced in the 86th Congress 
legislation which would accomplish this purpose, and has a pending 
bill to achieve this goal in S. 3008. While the organizations | ies 
sent support Senator Javits’ bill, we urge the Congress also to look 
carefully at Senator Hart’s proposal. The time has certainly come 
for Congress to exercise all of its authority to vindicate the integrity 
of Federal elections, by recalling their administration from those State 
officials who systematically flout. the 15th amendment. in the exercise 
of powers Congress has entrusted them in the management. of Federal 
elections. I appeal to the conscience of every Senator and Congress- 
man not. to compromise with racial discrimination, but rather to enact. 
the strongest pee legislation to restore fundamental fairness and 
integrity to all elections. 

Since World War II we Americans have heard much and have 
spoken much in support of free elections for peoples in other countries 
across the seas and in our own Southern Hemisphere. In fact, an 
important ingredient of our foreign policy in the cold war has been 
the demand that our opponents demonstrate their good faith as to 
freedom by permitting free elections among people now under tight 
totalitarian control. 

In preaching against. the sin of disfranchisement, why must. our 
Government’s target be always the Babylons overseas in a far land? 
Why do we not bring our moral outrage, our love of democracy, and 
the majesty and power of our undoubted constitutional authority to 
bear upon the sin spots within our own borders? Why not decree— 
through the enactment of this and other legislation—free elections 
for all the people in every section of the United States? Is Albania’s 
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soul more precious than that of Alabama‘ If not, if Louisiana is 
as important as Lithuania, then the Congress should act favorably and 
speedily upon the pending bills. 

As Was Indicated above, the pending bills serve, in effect, to high- 
light. other civil rights areas of great urgency. The national interest, 
as well as political pragmatism dictate accelerated congressional 
action without further delay in three pressing areas, recognized as 
such by the political parties themselves in their 1960 assessments 
of civil rights. 

As we approach the close of another school year, we note with 
shame the thwarting of the Supreme Court's mandate of “with all 
deliberate speed” in school desegregation, By deliberate evasion or 
rross inattention, the overwhelming majority of school boards affected 
»y the historic decision of May 17, 1954, have managed to continue 
operations as though the decision had never been rendered. As of 
the beginning of the current school year only 824 of 2,805 biracial 
schoul districts in the 17 Southern and border States had initiated a 
program of desegregation. More than 244 million colored students 
remain in segregated schools in these States. 

May 17 will mark the end of the eighth school year after the 
decision. In that. period, less than 8 percent. of the colored school- 
children covered by the decision have received its benetits. Many of 
the other 92 percent have completed their formal education so that the 
hopes that the Court may have inspired in them and their parents have 
been dashed in the bitter delays dictated by racial discrimination 
and prejudice. 

In this connection, this reference to delays and defiance, we regret, 
and with some dismay refer to the report in our papers this morning 
of the advice of » Member of the U.S. Senate to ae people of New 
Orleans to close their schools rather than abide by an order of the 
Federal Court. of the United States of America. ‘The Senator from 
Louisiana, Senator Russell Long, is reported as having advised New 
Orleans, “Close your schools and you will have a lot of good school- 
teachers available for somebody to hire on a private basis.” 

We submit, sir, that 8 years after this decision it is dismaying to 
find a member of the U.S. Senate advising defiance and, in effect, 
suggesting channels by which continued defiance can be maintained. 

The rate, thus far, has been approximately 1 percent per year in the 
desegregation of schools which would indicate completion of the 
process in a century ; but. the picture is more bleak than that. A great 
number of the school districts—540—that have desegregated did so 
in the first 2 years. Since then, the pace has slowed considerably so 
that the true rate would effect. completion at. about the 22d century, 
if not into it. 

Neither the patience of those denied their constitutional rights 
nor the needs of the Nation can stand this unconscionable delay. 
Therefore, we call upon Congress to enact the plan embodied in the 
bill intorduced by Senator Joseph Clark, S. 1817. 

We stress the urgency of congressional action on S. 1817 because of 
that provision which calls for initiation of a plan of desegregation 
by all school boards in 1963. Congressional inaction will result in 
2 repudiation of a solemn pledge to millions of children denied their 


basic constitutional rights. 
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' The freedom rides and other aetion by students and others have 
pointed up another area in which we as a nation have failed to live up 
to the ideals we present. to the rest of the world as worthy of imitation. 
Denial of equal access to public accommodations, facilities in trans- 
yortation, libraries, hospitals, recreation areas, and other public serv- 
Ices and property solely on the basis of race or color blur the image 
that we seek to present on the international level. 

We recognize the steps taken by the administration through the 
Attorney General to rectify some of these injustices, particularly in 
the matter of transportation. Yet the fact remains that persons are 
still being jailed for using waiting rooms and other facilities in rail- 
road and bus stations that the Supreme Court has ruled are available 
tothem. 

Mr, Chairman, today is April 12. On April 9, just 3 days ago, Cpl. 
Roman Dougworth, a Negro soldier in the service of his country, en 
route from Fort. Ritchie in Maryland, to see his wife in a hospital in 
Laurel, Miss., was shot and killed by a policeman in Taylorsville, 
Miss., because he refused to move to the rear of the bus. 

The Commission on Civil Rights has reported that some public 
libraries, supported by Federal funds, deny service or provide inferior 
service to Negroes. 

The same is true with respect. to hospitals, public and private, sup- 
ported by Federal grants. Recently, there was brought to the atten- 
tion of the Secretary of Health, Education, and Welfare the case of a 
hospital in Augusta, Ga., that has previously received Federal assist- 
ance and was applying for an additional $400,000. This hospital de- 
nies pediatric or maternity care to colored persons. Its facilities for 
Negroes are limited to 12 beds—in the basement. The requested 
$400,000 is earmarked for expansion of the—and I quote—“white” 
facilities. 

Similar instances of denial of public services because of race are 
widespread. When combined they add up to a de facto second-class 
citizenship status for some 18 million Americans under a Constitution 
that provides only 1 class of citizenship. 

Dedicated individuals and orgenizations through recourse to the 
courts have established the legal principle that governmentally sup- 
ported segregation and other forms of discrimination are unconstitu- 
tional. In specific instances, this legal principle, sir, has been trans- 
Jated into actuality, but the gap between the legal principle and its 
application remains gigantic. 

Ve submit, no individuals or organizations are capable of closing 
this gap under conditions that exist today. In some areas of the Na- 
tion all branches of government, executive, legislative, and judicial, 
have been utilized to preserve the racial status quo or to reverse it 
where some progress has been made. Literally hundreds of laws and 
ordinances have been passed since May 17, 1954, to thwart. implemen- 
tation of the school segregation decision of the Supreme Court and 
subsequent decisions relating to equal protection of the laws. 

Arrests, jailings, and fines have been employed. Curtis Bryant, a 
Negro citizen of McComb, Miss., was arrested in connection with a 
demonstration by some students in his city. He was charged for want 


of anything better, with contributing to the delinquency of a minor, 


because he had been present. at a meeting where these young eaten 
began their demonstration. To illustrate, Mr. Chairman, how this 
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machinery of government is stretched to employ reprisals and mis- 
treatment, the sheriff of that county, Sheritt Clyde Simmons, is quoted 
as supporting this type of action, and the police chief of MeComb is 
reported as saying, “We are trying to rook him, Bryant; that is, in on 
the damned thing somewhere.” 

In other words, there was no clear law and no clear violation, but 
the people there were using the power of government which these 
Negro citizens could not control through their lack of the vote or in- 
fluence—they were using their power of government to rook him in on 
it somewhere. 

In addition to governmental action, those seeking vindication of 
their constitutional rights have been subjected, in many cases to eco- 
nomic sanctions, social and political pressures and in some cases, 
physical violence. 

We do not think it fair that this great burden of implementing the 
cqual protection clause of the 14th amendment should continue to be 
horne alone by those who have been unjustly denied its protections. 
The Government has an interest in the upholding of the Constitution. 
jt should not remain neutral between those who support the Constitu- 
tion and those who would trample it underfoot. 

In addition, the ternational prestige of the United States and the 
requirements of national policy that dictate full utilization of all 
human resources should give a priority to the quickest. possible solu- 
tion to problems arising from denials of equal protection. 

For these reasons we feel that. the deletion by the Senate of part ILI 
of the then administration’s civil rights bill in 1957 was most un- 
fortunate. We believe that many of the problems now encountered, 
such as the hardening of resistance to the Supreme Court’s mandate, 
the slow pace of desegregation, the willingness on the part of local 
officials to defy the regulations of the Interstate Commerce Conmmis- 
sion are traceable, in part. at. least, to the failure of Congress in 1957 
to add its support. to the struggle to make the 14th amendment a 
living reality. 

We urge Congress to act, in this session, to enact legislation author- 
izing the Attorney General to prevent denials of 14th amendment 
equal protection rights because of race, color, or creed in the same 
manner he is authorized to protect 15th amendment rights under the 
Civil Rights Act. of 1957. 

Senator Kearina. Mr. Chairman, TI have been sent for to go to the 
Senate floor. I wonder if the chairman will permit. me to intrude to 
usk just.a few questions to clarify the record. 

Senator Erviy. That will be perfectly all right because I realize 
all of us here in the Senate have many jobs to do and we are required 
to do them xt the same time and cannot be in two places at once. 
So vou can certainly do that. 

Senator Kratrna. I appreciate that and I will, of course, read the 
rest of the witness’ statement, which I know will be very helpful. 

Mr. Wilkins, you recognize, do you not, that S. 480, which was in- 
troduced before the report of the Commission on Civil Rights, and 
S. 2750, are almost entirely confined to literacy tests? 

Mr. Wrexins. Yes. They are the literacy test bills, sir. 

Senator Krarmne. And is it not true that the Commission on Civil 
Rights recommended a number of other measures besides that dealing 
with arbitrary literacy tests, to further protect the right to vote? 
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Mr. Witgins. They did. 

Senator Keatinc. Do you support the other recommendations of 
the Commission in the field of voting? 

Mr. Witxixs. Well, Senator, I’m sorry. Do you mean do we sup- 
port them as embodied in a piece of specific legislation, or do we 
support them generally ? 

enator Krarixe. Do you support them generally, or as embodied 
in S. 2979? 

Mr. Winxins, The reason no specific reference was made to 8. 
2979 in this testimony was that it was prepared a long time ago for 
circulation among a large number of organizations for their approval, 
and there was not time to include S, 2979. It was not. included at this 
time for circulation among 50-odd organizations. But. the lone liter- 
acy test seyment of the Civil Rights Commission’s recommendations 
did receive the endorsement of these organizations, This is an organ- 
ization statement, of course, 
~ Senator Kearine, S. 2979 was introduced on Mareh 18 and was 
introduced for myself, Senators Douglas, Clark, Javits, Hart, Scott, 
Humphrey, Long of Missouri, Case, Dirksen, Morse, Bush, Kuchel, 
Proxmire, and Williams of New Jersey. It is intended to express in 
legislative form the recommendations of the Civil Rights Commission 
in toto in the field of voting rights, and it was introduced as the 
official bill sponsored by those Senators, many of whose names are 


familiar to you. 

Mr. Wiukins. Oh, yes. 

Senator Keatina. I hope that you will cireulate among the organ- 
izations for whom you speak, the provisions of S. 2979, and I hope 
that this committee may Hie the benefit of the views of these organ- 
izations with reference to that legislation. 

Mr. Witxins. We will. For our own organization, Senator Keat- 
ing, we will be happy to put our views on the record. It is difficult 
to get a consensus among 50 people on a long piece of legislation 
covering, I believe, to use your own word—embracing—all of the rec- 
ommendations of the Civil Rights Commission. 

Senator Kratina., In the field of voting. 

Mr. Wirxrns, That’s right. Though I am sure that the organiza- 
tions who know of your deep interest in this matter, and your record 
on it in both Houses of Congress, will want. to give every considera- 
tion to the details of S. 2979. 

Senator Ervin. I think maybe I can clarify this whole situation 
of why your statement does not. deal specifically with the bill S. 
2979. Back about in the latter part of January, as chairman of this 
subcommittee, I think that. I sent you a letter. 

Mr. Witxins. You did. 

Senator Ervin. Inviting you and your organization to express your 
views on the voting rights bill which had then been referred to the 


committee, which was Senator Javits’ bill and the Mansfield-Dirksen 


bill. 

Mr. Winxtns. That is correct, sir. 

Senator Ervin. And this other bill, S. 2979, was introduced and 
referred to the committee after that invitation was sent, in which you 


were notified of the fact that the subcommittee did have under con- 


sideration the other two bills. 


LITERACY TESTS AND VOTER REQUIREMENTS 4935 


Mr. Winkins, Mr. Chairman, that is correct, and we confined our- 
selves fo your invitation. 

Senator Irvin, That was after the other bill was introduced, and 
ufter, apparently, vou had prepared your statement, which was cir- 
etdated among the various organizations wou represent, we did send 
youn copy of Senator Keating's bill, 

Mr. Winktnxs. The committe did. and we have copies from other 
sources, Tt is almost as difficult to get a consensus among organiza- 
tions, Mr, Chairman, as it is among Senators. 

Senator Kratrimne. I hope that the organizations for which you 
speak have somewhat. more uniformity in their views than the mem- 
bers of this subcommittee at least, and the Members of the Senate. 
You do, I know, say that the organizations, all of them, support S. 
480. The point IT make is it will seriously pull the rug out from under 
those of us who favor a considerably broader bill than S. 480 if it 
were not made clear that these organizations at least are not opposed 
to S. 2979. I suspect. that if they were circulated with reference to 
it most, if not. all of them, would support the provisions of S. 2979. 
The same is true with reference to your statement. endorsing the fair 
employment bill introduced by Senator Clark, S. 1817, as part. of 
this same movement. to which I have referred. Senator Clark intro- 
duced a later bill, S. 2981, with regard to es ea which I co- 
sponsored, «nd which many others cosponsored. It was cosponsored 
by Senators Douglas, Hart, Javits, Keating, Scott, Humphrey, Lon 
of Missouri, Case of New Jersey, Dirksen, Morse, Bush, Kuchel, 
Proxmire, and Williams of New Jersey. 

It. would certainly be helpful if these organizations could be made 
aware of what was done on the 30th day of March, which many 
of us look upon as a rather historic day in this field, when bills were 
introduced by five Senators, cosponsored by all of the others, and with 
the chief cosponser in each instance being Senator Douglas; and which 
those of us who are trying to advance this cause in this field are 
looking upon as documents of some dignity and standing. 

Therefore, to have the views not only of your own fine organization, 
but the others interested in this field, would be very helpful in regard 
to all of these measures. It is my expectation that all these bills will 
be offered as amendments when this bill is reported to the floor or 
when the issue of literacy tests is taken up in any other manner on 
the floor on or about. April 24. 

Mr. Wixxins. I would like to say for the Senator that a good 
many of these organizations will file individual statements on one 
aspect or another. I am certain that. those who are not now familiar, 
and I can’t imagine those that are not, will give every endorsement 
to the legislation which has been introduced by the Senators, all of 
whom are friends of this area of legislation, and have been for many 

ears. 
s Senator Keatina. Do you have any estimate of the number of 
additional citizens who would register and vote if the literacy pro- 
visions of any of these bills were enacted ? 

Mr. Witxins. No, sir, I have not, because it is not possible to 
take a census of those persons who, let us say, finished the sixth 
grade. Nor do you know whether all of those persons, should they 
present themselves and satisfy the literacy tests, as to how many of 
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them might fail on some other requirements set up by the State and 
not related to race. 

Senator Keating. You have discovered, have you not, that the 
literacy requirement is only one method used to disenfranchise voters / 

Mr. Winkins. Yes, sir: but i€ is now the principal method, T think 
and disfranchises more people than any other method which is pres- 
ently in use, becanse it is a subjective test. Ttis whimsical. It is very 
frustrating that the basic right of an American citizen can be decided 
by voting clerks’ interpretation of the English language, let us say. 
Not. the Constitution. Not even the State constitution, but the FEne- 
lish language, or the pronunciation of words. That a man should be 
disfranchised and denied the right to east his vote for the President 
of the United States because a voting clerk says he did not pronounce 
a word as he, the clerk, would have pronounced it. this is a whimsi- 


cality that ought not to exist.in a country like ours. 
You know, there is an old story. The chairman of this committee 


enjoys fame, of course, as a raconteur, Perhaps vou would indulge 
me in this very short story which illustrates the point von brought up. 
Tt. is told that a Negro applied to register to vote and the two clerks 
sitting there said, “Well, vow must recite the Constitution.” So the 
man said, “All right.” And he stood up and began, “Fourscore and 
seven years ago our fathers brought forth upon this continent * * *" 
and one of the clerks looked at. the other one and said, “Damned if 
he don’t know it.” 

Well, Senator Keating, one’s ability to vote and to exercise the 
other functions in the franchise, to determine a government. by con- 
sent of the governed, should not depend upon whether somebody 
knows Lincoln’s Gettysburg Address from the Constitution of the 


United States. 
Senator Kratina. Tagree with you, and T think that probably it is 


fair to say that this is the principal device used to deny the right to 
vote. Youare also familiar, of course, with the problem sometimes of 
finding the registrar. You are also familiar with this problem of the 
voucher system in some States where there must be two voters in an 
election district to vouch for anyone before you can get approved, and 
in an election district where there is no Negro registered if is x very 
difficult thing to accomplish that. 

There are many other things which T have the feeling should be 
corrected while we are at this job. We should doa full and complete 


job, and not a partial job. 
I thank vou, Mr. Chairman, for allowing me to intervene and F 


thank the witness for allowing me to. 

Senator Ervin, If IT may, there is a story similar to what you told. 
Awhile ago there were three lawyers together and one of them bet 
another $5 that he did not know the Lord’s Prayer. So each one of 
them put up $5 with the third one. Then they called on this lawyer 
to recite the Lord's Praver, and he said, “Now I lay me down to 
sleep * * *." and the other lawyer said, “Go ahead. Pay him off. 
T didn’t think he knew it.” 

Mr. Winkins. The concern of Congress with the problem of unem- 
ployment, particularly unemployment caused by changing economic 
factors, such as automation, increased productivity and the mobility 
of labor, has been manifested during the 87th Congress by the passage 
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of area redevelopment and manpower retraining preeraums, This is 
good and has our support, 

We believe. however, that Congress has overlooked the most impor- 
_tant element that contributes to large-scale unemployment, the human 
element. of racial prejudice that results in denial of employment 

opportunity to many ee persons solely because of race, color, 
national origin, or cree 

The Departments of Labor and Commerce reports on tnemploy- 
ment for 1961 revealed the rate for nonwhite males to be 12.9 percent 
and that for nonwhite fenales to be 11.9 percent. The comparable 
rates for white males were 5.7 percent and for white females 6.5 per- 
cent. The most recently available figures on hard-core, long-term un- 
employment, those seeking work for 6 months or longer, show that 
28.7 percent of this group are nonwhife, Chough (ey make up only 10,8 
percent. of the labor force. 

These statistics show that the average nonwhite person now unem- 
ployed and seeking employment has Jess than a 50-percent. chance of 
av white person of securing it. If he is iortunate enough to get a job, 
his income will likely be only 60 percent of that of his white 
counterpart. 

Further statistics show, and 1 will only cite a few of these that are 
dramatic, that even when Negroes are employed their occupations are 
distributed as follows, 

For 1960 the figures show that private household and other service 
workers, plus farm and nonfarm laborers---these are the lowest paid 
categories—account for 54 percent. of the Negro employment: that is, 
more than half of those emploved are confined to domestic service and 
farm labor and nonfarm labor. Listed as clerical and kindred workers 
was only 7.8 percent. As professional and technical, only 4.8 percent. 
As managers, only 2 percent. 

Not only are job opportunities denied the Negro applicant, but the 
avenues through which he could qualify are often closed to him. 

The State employment services, probably the principal source of 
employment recruitment, in some areas operate on a racially diserimi- 
natory basis, according to the Civil Rights Commission’s documenta- 
tion This occurs in an operation that is financed 100 percent by Federal 
funds. 

As executive secretary of the NAACP, T submitted in 1960, to the 
Vice President, as chairman of the Committee on Government Con- 
tracts, a study of discrimination in the apprenticeship training pro- 
gram, prepared by the association’s labor secretary. Mr. Herbert Hill. 
Tt was our conclusion, based on the facts contained therein, that full 
employment. of Negroes in the skilled trades could not be expected he- 
fore the vear 2034 at the present rate of training. 

T have previously indicated our support of the area redevelopment 
and manpower training programs, 

At the same time, I would like to express our dismay that strong non- 
discrimination provisions were not included in these pieces of legisla- 
tion. The results of this failure to provide protection for minority 
groups is already apparent. 

The largest. retraining program planned under the Area Redevelop- 
ment Act. has already fallen victim to the doctrine of white supremacy. 
The retraining of some 1,200 displaced farmworkers to be tractor and 
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them might fail on some other requirements set up by the State and 


not related to race. 
Senator Kuatine. You have discovered, have you not, that the 


literacy requirement. is only one method used to disenfranchise voters / 

Mr. Winkins. Yes, sir: but it is now the principal method, I think 
and disfranchises more people than any other method which is pres- 
ently in use, because it is a subjective test. It is whimsical. It is very 
frustrating that the basic right of an American citizen can be decided 
by voting clerks’ interpretation of the English language, let. us say. 
Not. the Constitution. Not even the State constitution, but the Eng- 


lish language, or the pronunciation of words. That a man should be 
he President 


disfranchised and denied the right to cast his vote for t 
of the United States because a voting clerk says he did not pronounce 
x word as he, the clerk, would have pronounced it. this is a whimst- 
ceality that ought not to exist in a country like ours. 

You know, there is an old story. The chairman of this committee 
enjoys fame, of course, as a raconteur, Perhaps you would indulge 
me in this very short story which illustrates the point vou brought wp. 
Tt is told that 2 Negro applied to register to vote and the two clerks 
sitting there said, “Well, you must recite the Constitution.” So the 
man said, “All right.” And he stood up and began, “Fourscore and 
seven years ago our fathers brought forth upon this continent * * *" 
and one of the clerks looked at. the other one and said, “Damned if 
he don’t know it.” 

Well, Senator Keating, one’s ability to vote and to exercise the 
other funetions in the franchise, ‘o determine a government. by con- 
sent of the governed, should not depend upon whether somebody 
knows Lincoli's Gettysburg Address from the Constitution of the 
United States. 

Senator Kratina. T agree with you, and I think that. probably it is 
fair to say that this is the principal device used to deny the right to 
vote. You are also familiar, of course, with the problem sometimes of 
finding the registrar, You are also familiar with this problem of the 
voucher system in some States where there must be {wo voters in an 
election district to vouch for anyone before you can get approved, and 
in an election district where there is no Negro registered it is a very 
difficult thing toaccomplishthat. | 7 | 

There are many other things which T have the feeling should be 
corrected while we are at this job. We should do a full and complete 


job, and not a partial job.. 
I thank you, Mr. Chairman, for allowing me to intervene and = 


thank the witness for allowing me to. 

Senator Ervin. If T may, there is a story similar to what you told. 
Awhile ago there were three lawyers together and one of them bet 
another $5 that he did not know the Lord’s Prayer. So each one of 
them put up $5 with the third one. Then they ealled on this lawyer 
to recite the Lord's Prayer, and he said, “Now I lay me down to 


sleep * * *." and the other lawyer said, “Go ahead. Pay him off. 


T didn’t think he knew it.” } | ca. 
Mr: Winxins. The concern of Congress with the problem of tnem- 


ployment. particularly nemployment. caused by changing economic 
factors, such as automation, increased: productivity and the mobility 
of labor, has been manifested during the 87th Congress by the passage 
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of area redevelopment and manpower retraining programs. This is 
good and has our support, 

We believe. however, that Congress has overlooked the most impor- 
tant element. that contributes to large-scale unemployment, the human 
element of racial prejudice that results in denial of employment 
opportunity te many apne persons solely because of race, color, 
national origin, or creed. 

The Departments of Labor and Commerce reports on unemploy- 
ment for 1961 revealed the rate for nonwhite males to be 12.9 percent. 
and that for nonwhite females to be 11.9 percent. The comparable 
rates for white males were 5.7 percent and for white females 6.5 per- 
cent. The most recently available figures on hard-core, long-term an- 
employment, those seeking work for 6 months or longer, show that 
28.7 percent of this group are nonwhite, though they make up only 19.8 
percent of the labor force, 

These statistics show that the average nonwhite person now unem- 
ployed and seeking employment has less than a 50-percent chance of 
a white person of securing it. If he is fortunate enough to get a job, 
his income will likely be only 60 pereent of that of his white 
counterpart. 

Further statistics show, and I will only cite a few of these that are 
dramatic, that even when Negroes are employed their occupations are 
distributed as follows. 

For 1960 the figures show that private household and other service 
workers, plus farm and nonfarm laborers—these are the lowest paid 
eategories—account for 54 percent of the Negro emplovment: that is. 
more than half of those employed are confined to domestic service and 
farm labor and nonfarm labor. Listed as clerical and kindred workers 
was only 7.8 percent. As professional and technical, only 4.8 percent. 
As managers, only 2 percent. 

Not only are job opportunities denied the Negro applicant, but the 
avenues through which he could qualify are often closed to him. 

The State employment services, probably the principal source of 
employment recruitment, in some areas operate on a racially discrimi- 
natory basis, according to the Civil Rights Commission’s documenta- 
tion This occurs in an operation that is financed 100 percent by Federal 
funds. 

As executive secretary of the NAACP, T submitted in 1960, to the 
Vice President, as chairman of the Committee on Government Con- 
tracts, a study of discrimination in the apprenticeship training pro- 

ram, prepared by the association’s labor secretary. Mr. Herbert Hill. 

t. was our conclusion, based on the facts contained therein, that full 
employment. of Negroes in the skilled trades could not be expected he- 
fore the year 2034 at the present rate of training. 

T have previously indicated our support of the area redevelopment 
and manpower training programs. 

Atthesame time, I would like to express our dismay that. strong non- 
discrimination provisions were not. included in these pieces of legisla- 
tion. The results of this failure to provide: protection for minority 
groups is already apparent. 

The largest retraining program planned under the Area Redevelop- 
ment Act. has already fallen victim to the doctrine of white supremacy. _ 
The retraining of some 1,200 displaced farmworkers to be tractor and 
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equipment operators has been canceled. Because many of those to be 
trained would be Negroes, the program ran afoul of Mississippi poli- 
tics and was abandoned. 

We believe that the best. approach to these problems of discrimina- 
tion in the field of employment is an FEPC bill with strong enforce- 
ment powers along the lines of S. 1819, introduced by Senators Clark, 
Hart, Douglas, Williams of New Jersey, Long of Missouri, Humphrey, 
Gruening, Neuberger, and Pell, at the request of the President. 

In this connection we wish to note our disagreement with those who 
would delete from proposed FEPC legislation the provisions for ad- 
ministrative enforcement. While we respect the motives of those who 
support these changes, we regret the growing tendency to use civil 
rights legislation as a vehicle for other broad judicial and administra- 
tive experiments that result in dilution of the effectiveness of this legis- 
lation. We believe that these reforms should stand or fall on their 
own merits in separate legislation, 

What we ask is nothing new. It is not a program conceived by vi- 
sionaries or utopian planners. There is nothing we here suggest that 
was not contained in the 1960 platform of the political purty that now 
controls the executive and legislative branches of the Federal Govern- 
ment. Several of these items were contained, also, in the 1960 plat- 
form of the Republican Party. There is nothing we here suggest that 
is not already before the Senate in bills, some of which were intro- 


duced on behalf of, and at the request of. the President of the United 


States. 
The redemption of these pledges requires of the Congress, at the 


very least, the passage in this session of legislation to implement the 
May 17, 1954, decision of the Supreme Court. to authorize the Attor- 
ney General to protect. 14th amendment rights and to establish a na- 
tional fair employment commission with enforcement powers. 

Tn conclusion, Mr. Chairman, we reiterate our remark at the outset. 
of this testimony: the fact: that additional legislation is now proposed 
to protect the voting rights guaranteed by the Constitution indicates 
clearly that the Congress proceeded in timorous and piecemeal fashion 


~ in its enactments in this field in 1957 and 1960. 


We submit that that error should not be here repeated. The basic, 


human individual freedoms of U.S. citizens ought not be the subject 
of haggling and hairsplitting. What is needed and asked is not a 


New Frontier or even a New Deal—or pieces thereof—it is simply the 
old deal, the one promulgated in our 18th century Declaration of TInde- 


~ pendence, our Bill of Rights, and our Constitution. 


Thank you, Mr. Chairman. 
Senator Ervin. Do you have any questions? 
Mr. Creecn. Mr. Wilkins, you are aware that. S, 2750 recites the 


fact. that some Spanish-speaking people were denied the right to vote, 
‘and that the lack of knowledge of English is not itself a justification 


for denying the right to vote to these Spanish-speaking people if they 
are exposed to media of information so that they may be well-informed 


as to the issues to be considered in the election of the candidates. 


Would you care to comment on this aspect of S. 2750? 
. Mr. Wirxrys. On what aspect of it ? . 
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Mr. Creecu. Regarding the fact (hat a Spanish-speaking individual 
would be permitted to vote even though he could not read or write 
Enelish. 

Mr. Winkixs. As T understand it, the Spanish-speaking people are 
citizens of the United States. They have been reared in a Spanish- 
speaking section of our country. Tf they are literate in Spanish then 
we Cannot say that they are illiterate citizens of the United States. 
No? The fact that they cannot speak English fluently—did I under- 
stand you to say they would have no access to information about 
elections? 

Mr. Creecu. TP presumed you were already familiar with this and T 
did not. read it to you. Tere is the exact wording: “Congress further 
finds’—and this is under S. 2750, under subsection (3)— 

Congress further finds that large numbers of American citizens who are also 
citizens of the several States are deprived of the right to vote by virtue of their 
birth and education ino a part of the United States in which the Spanish 
lnnguage is commonly used: that these citizens are well qualified to exercise the 
franchise: that such information as is necessary for the intelligent exercise of 
the franchise is available through Spanish-language news sources ; that lack of 
proticiency in the English language provides no reasonable basis for excluding 
these citizens from participating in the democratic process. 

Mr. Winuxins. T would agree with that. 

Mr, Creecu. Sir, is it tru. that there are also large numbers of 
people of various ethnic groups who speak languages other than 
English or Spanish, who might also be well qualified to vote? 

Mr, Witkins. Whoare citizens of the United States? 

Mr, Creecn. Yes, 

Mr. Winkins. TL would assume so. Citizens who speak, for example, 
what language ? 

Mr. Creecu. I am told, since you reside in New York City, that in 
New York City there are sections of the city in which there reside 
large numbers of people who speak Italian; and perhaps in Chicago 
there are large numbers of people who speak Polish. 

Mr, Witkins. That is right. 

Mr. Creecu. And perhaps in San Francisco, Chinese; and there 
are various other language groups in which people are not. proficient 
in the English language, or in Spanish. 

Mr. Wixins. But there is no allegation that they are not proficient, 
in English. I would not be able to say here that the citizens of 
Italian descent who speak Italian in New York City, or those who 
speak Polish in Buffalo, or Detroit, or Chicago, are not also proficient 
in English. It does not follow. They are bilingual. All the ones I 
have met, at least. 

Mr. Creecu. Then would you say that the Spanish-speaking people 
are bilingual, too? 

Mr. Witxins. I am saying there does not seem to be an analogy 
between the Italians and the Spanish-speaking people. The Italians — 
speak English and read English. That is, from my observation. 

eople who read Hebrew speak English. People who read Polish 
speak English. ) 

Mr. Creecu. Apparently your observation is not the same as that 
of a number of people who have been in communication with the sub- 
committee, because we have been told that in other sections of the 
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country, for instance, in the Southwest, there are large Indian popu- 
lations that speak their native Indian tongues and do not speak either 
Spanish or English, and are not proficient in either of those other 
languages. We are told that there are certainly in the environs of 
Chicago people who speak Polish. For instance, in political cam. 
aigns, some of the candidates come in and even address these people 
in their foreign tongues. But if you are assuming, and the basis of 
your experience has been that_you know of no instance in which there 
is any other ethnic group in the country that speaks only their native 
tongue, other than the Spanish-speaking people who reside in New 
York City, then there would be no point in my pursuing the question. 
Mr. Witxins. May I say this: T was answering your question only 
because you brought. in the proximity of my residence to certain of 
these ethnic groups, and all T can testify, of course, is as to my per- 
sonal experience with them, T have no doubt that there are persons 
in the United States from some other country who haven't. learned 
English, or never knew English. It seems to me that. I recall the 
mother of a famous ballplayer who attended the world’s series to 
see her son play, and still, after 40 years in this country, could not. 
speak English. I don’t say that those people don’t exist. Tam only 

saying that I haven’t. met. them. 
r. Creecu. Have von met. Spanish-speaking people who didn’t 


speak English? 


Mr. Wivxins. The ones IT have met. spoke English. I mean, me 
personally. I know there are-——— 

Mr. Creecn. So you would presume then, as a logical consequence 
of what you are saying, that. there would be no necessity for this, 
because based on your experience there is no one who is not bilingual? 

Mr. Wixins. Oh, no. There are 700,000, I think, in New York 
City, are there not? 

Mr. Creecn. T believe that is the figure we have had. 
~ Mr. Wingins. And T haven’t met anywhere near 700,000. so there 


_could be a Jarge number not able to speak English. 


Mr. Creecn. Isee. I will not proceed then with this question. The 


subcommittee was told by Mr. Hartnett, the representative of the 
International Union of Electrical, Radio, & Machine Workers, that 
his union, like most, is constructed in a manner which permits it to 
_ operate somewhat as does the U.S. Government. He went on to say, 
and I am quoting from his statement: | —_ 


We think that the principles which we find good would be equally good when 


embraced and embodied or employed by the Government. What we are sug- 


gesting then as a union is that we will not accept the idea that people ought to 
he discriminated against because of their race, color, or creed, or national origin, 


: and we wotld not like to resort to any devices that permit that to happen, and 


we do not do that. | | 

_ Then he went on to point. out that they do not have any registration 
on this basis of their union members, on the basis of race, creed, color, 
or national origin. As you are aware, S. 2979 has a provision which 
would require the Director of the Census to compile certain informa- 


tion which would include the number of persons of voting age in each 
State classified by race, color, and national origin. You were here, I 
believe, this morning, when Mr. Speiser was testifying with respect 


to the position of the American Civjl Liberties Union with regard to 


i 
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their requesting in 1960, the Bureau of the Census to desist from re- 
questing such information with regard to race, I wonder, sir, what 1s 
the position of your organization with regard to collecting similar 
information ? 

Mr. Witkixs. We have not duplicated the American Civil Liberties 
Lnion’s protest in this special area; nor did we know about Mr, Tlart- 
nett’s union’s policy, but J. was impressed with Mr. Speiser’s answer 
this morning that their recommendation came in connection with the 
compulsory disclosure of such information on the penalty of im prison- 
ment. This is what the ACLU objected to. 

Mr. Creectr. Of course, I believe that. is a standing requirement of 
the Bureau of the Census; namely, that the law requires you to comply 
with the Bureau of the Census questionnaire as, of course, it does in so 
many categories, and there is a penalty provided. So, yresumably, 
individuals who refuse to supply this information I should think 
might very well find themselves in difficulty also. Because here it says 
in section 5, “The Director of the Census shall.” Not that he may 
but that he shall— 


as svon as possible after the enactment of this Act, compile comprehensive 
information and statistics relating to the registration of voters in ench States 
and the number of registered voters in each State who vote in elections held in 


such State. Such statistics shall include-— 
(1) the number of persons of voting age in each State, classified by race, 


color, and national origin, who are registered to vote; and 
(2) insofar as it is possible to ascertain, the number of persons of each 


such classitiention who have voted in any election since January 1, 1960. 


Mr. Winxty« Insofar as it is possible to ascertain. 

Mr. Creecu. That is only with respect to the second section. 

Mr. Wixins. I would submit that that would have to apply to the 
compilation of all the data. One of the gripes of the colored people 
in this country is that they don't know how many colored people 
there are in this country. "They can't tell from the census. There 
isn't anything—what is a woman going to do when you look at her and 
say, “Put down your race.” She may be one sixty-fourth Negro. She 
may be one thirty-second Negro. She may be one-quarter. Is she 
going to ignore the three-quarters and put down the one-quarter on — 

er own! Or suppose the census taker says, “I looked at John Jones 
and I checked on here ‘Negro,’ or checked ‘white’.” The fact. is that 
a good many of these people the census taker checked “white.” Even 
Negro census takers do that. So you get into a wilderness here that 
I don’t know how you will find your way out of. 

Mr. Crrecn. I'am advised that Senator Keating has said that he 
personally has no intention to ask for the enforcement of the voting 
statistics by criminal prosecutions, and he would make a statement 
to make this clear, presumably at the time that it came on the floor. 
But. I just: wondered if your organization had considered this section 
of the bill. | 

Mr. Wixiyxs. It would seem to us, sir, that the Bureau of the 
Census at the present time has sufficient information to supply the 
requirements of this provision if it should remain in the bi 1, and 
that it would have to proceed in the event it does not have it, on the 
basis of the phrase used there, “insofar as it is possible to ascertain.” 

Mr. Creecu. That only pertains to section (2). 

Mr. Wiuxins. I understand that. 
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Mr. Creecu. With respect to the past voting; that is, section (2), 
sitys— 

Insofar ag it. is possible to ascertain, the number of persons of each such cliussifi- 
cation who have voted in any election since January 1, 1060. 

Mr. Wingixs. [understand that, and in the bill it only applies to 
that, but 1 am suggesting in the general compilation of this mforma- 
tion, of racial data, it would have to be on the basis of “insofar as 
it is possible to ascertain,” because I have suggested the difficulties 
you run into with hard and fast classifications. 

Mr. Creecu. Actually, I believe that the Burean of the Census 
uses sampling techniques, anyway. 

Mr. Winains. Yes, they do. 

Mr. Creeci. Always. 

Mr. Winks. I think that is correct. 

Mr. Creecu. But your organization has never taken ao position 
with respect. to whether this is desirable or undesirable. Ts that right / 

Mr. Winixins. We haven't. taken any position with respect to voting 
records. 

Mr. Creecu. How about the overall requirement of such informa- 
tion by the Bureau of the Census? 

Mr. Wirikins. In certain instances we have urged the abolition of 
this type of requirement. because it does not supply any vital infor- 
mation that is necessary or needed, and we tind that we get along 
fairly well without it. A good many of the colleges, for example, 
do not require registration of students by race. So you ask the Uni- 
versity of California, “Flow many Negro students do you have?” and 


they tell you, “We don't know.” You ask Wayne University in De- 


troit, “What is the size of your Negro enrollment?” and they say. “We 
don’t. keep records by race.” Well, our association may be temporarily 
handicapped in some argument by not being able to say that there 
are 4,000 Negro college graduates, but the satisfaction of being able 
to cite that. exact figure does not approach the satisfaction of the equal 
treatment you get by the lack of designation. 

Mr. Crerci. You mentioned that on occasion vou have asked the 


~ Bureau of the Census to abolish this requirement ? 


Mr. Winkins. No. Not the Bureau of the Census. I am sorry 
if I conveyed that impression. T meant, for example, in the motor 


-vehicle license blanks in New York State we have raised this ques- 
| | q 


tion. Not with respect to the Bureau of the Census. 

Mr. Creecn. I see. Have you ever requested any organization, any 
State or Federal agency, to include such information ? 

Mr. Wiixtns. No, we have not. 7 

Mr. Waters. Thank you, Mr. Chairman. 

Mr. Wilkins, as I understand it, you supported the feature of the 


bill which refers to the Spanish language by reason of the fact. the 


Spanish language is taught to Puerto Rican students in schools sup- 
ported by Federal funds. 


Ts that correct ? 7 


Mr. Witxtns. Thatistrue. |. oo 
Mr. Waters. And your position is that having been educated in 


Spanish under Government auspices they ought. not thereby be de- 
prived of voting rights. . ee 
Ts that correct? 


fp 
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Mr. Winkins, That is the language by which they live, we main- 
tain, and that is the language by which they ought to be able to vote. 

Mr. Wavrers. And it is your position (hat if voting rights are ex- 
ercised, a great many other rights would naturally follow and would 
hot. require particular legislation ? 

Mr. Winkins. We think, sir, in many cases that would follow; in 
many cases, but not all. 

Mr. Warers, And vou believe that the second section of the 15th 
amendment. stating that Congress shall have power to enforce this 
article by appropriate legislation, warrants this bill as appropriate? 

Is that correct? 

Mr. Winkins. It is our view that it would be appropriate; yes. 

Mr. Wavrers, And the Attorney General has endorsed such legis- 
lation as being constitutional, 

Mr. Winkins. He has so endorsed it, yes. 

Mr. Warers, And he has said that present hiws are madequate ? 

Mr. Winwins, As PE recall his testimony, but, of course it is general 
knowledge that the present laws are inadequate, 

Mr. Warrers, ‘Thank you, Mr. Wilkins, 

Thank you, Mr. Chairman, 

Senator Ervin. On behalf of the subcommittee LT wish to thank 
you for appearing before this subcommittee to give us the benetit. of 
your views and the views of the organization which you represent. 

Mr. Winkins., Phank you, Mr. Ghatrman, 

Senator Ervin. | would like to put in the appendix of the record 
letters from the Assistant Attorney General, Burke Marshall, Assist - 
ant Attorney General in charge of the Civil Rights Division. 

The record of these hearings will be kept open until Monday for the 
inclusion of other matters, Then it will be closed. 

The connmnittee stands in adjournment. 

(Whereupon, at 3:20 p.am., the subcommittee adjourned, ) 


STATEMENT OF SENATOR J. W. FULBRIGHT 
U.S. Senate, April 10, 1962. 
Senator Sam J. Nevin, dr., 
Chairman, Subcommittee on Constitutional Rights, 
Washington, D.C. 

Drak MR. CHAIRMAN: Enclosed. is a statement which I would like to have 
included in the hearings on 8, 2750 and 8S, 480, currently being held by your 
subcommittee. 

T will appreciate this opportunity to make my views on these proposals known 
to the subcommittee, 

With best wishes, Iam 


Sincerely yours, 
J. W. Funsrient, 


STATEMENT OF Senator J. W. FULBRIGHT TO SUBCOMMITTEE ON CONSTITUTIONAL 
Ricuts oF tue U.S. SENATE JUDICIARY COMMITTEE ON THE Literacy Trst 


RBILLs 
Mr, Chairman, I appreciate this opportunity to give the subcommittee my 
views on the bills to establish a uniform court test of literacy to meet State 


requirements for voting. 
Although the bills differ in several respects, the net result of the enactment 

of any of them would be the further projection of the Federal Government into 

the election processes reserved to the States by the Constitution. In view of 


this, they are, in my opinfon, patently unconstitutional. 
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Under article I, section 2, the estublishment of qualifications for voters for 
election of Members of the House of Representatives is specifically reserved to 
the individual Stetes. This principle was reiterated in the 17th amendment to 
the Constitution. ‘The Nation's Founding Fathers and the Congress in propos- 
ing the 17th amendment clearly indicated that the voting qualifications pre- 
scribed by the States were not to be interfered with at the whim of Congress 
under pressure from some transient passion. 

Contrary to widespread belief, our system of government does not provide 
for an unqualitied right to vote. The right to the ballot in the United States 
is derived from the laws, coustitutional and statutory, of the several States 
which define the qualifications which must be met by an elector. 

The right of the States to require passage of a literacy test as a prerequisite 
to voting is unquestioned. On numerous occasions the Supreme Court has held 
this type of qualification to be a proper exercise of State authority. The prin- 
ciple was most recently affirmed in the case of Lassiter v. Northampton Election 
Board decided in 1959 in which the Court said: 

“We come then to the question whether a State may consistently with the 
14th and 17th amendments apply a literacy test to all voters irrespective of race 
or color, The Court in Guinn v. United States, supra, at 366, disposed of the 
question in a few words, ‘No time need be spent on the question of the validity 
of the literacy test considered alone since as we have seen its establishment 
was but the exercise by the State of a lawful power vested in it not subject to 
our supervision, and indeed, its validity is admitted.’ ” 

I will not burden the subcommittee with a recitation of other authorities 
sustaining this fundamental principle. 

The pending bills, if enacted, would impose Federal standards for voting in 
violation of the constitutional mandate leaving this field to the States. They 
would, in effect, require the States to accept a fixed Federal criteria for judging 
the prospective voter’s competence regardless of “any examination, whether for 
literacy or otherwise” called for under State voting laws. There is no constitu- 
tional impediment to a State requiring a higher standard than that proposed in 
these bills or to its demanding the satisfaction of some educational test of a 
completely different character. 

When the 15th amendment was considered by the Congress the version which 
passed the Senate contained a ban on State discrimination based on nativity, 
property, av¢ education. The House refused to accept this language and it was 
deleted in the conference committee which reported the amendment as finally 
adopted. Titeracy tests are educational tests, and the legislative history of the 


~ 15th amendment reveals that Congress specifically did not intend to create the 


constitutional authority which the present bills require. The proponents of 
these hills must find some other constitutional grounds to support their attempt 


-: to invade the rights of the States. I am satisfied that no such constitutional 
-«~ atithority exists, _ . 
these proposals seek to justify this approach by the in- 


The sponsors of 


of clusion of a legislative finding that State Hteracy tests have been used to dis- 
' . enfranchise persons who are otherwise qualified to vote. 
, that such a finding legitimizes a literacy bill unJler authority of the 15th 


> amendment. 


They conclude 


‘The error in this proposition is that while Congress may be given the author- 


— itv to legislate to guarantee the equal application of State laws dealing with 
. elections and the qualifications of electors, it is not vested with authority to 

determine directly the voting requirements a State may establish. 
- words, the congressional power to pass legislation to prevent the discriminatory 


In other 


application of State law, does not extend to modification or nullification of 


~ State laws which, on their face, are not in violation of the Constitution. 


The Congress has recognized this distinction many times. The so-called 


' (Qivil Rights Acts, passed by the Congress in 1957 and 1960, relate, not to the 

_., substance of State election laws, but to the enforcement of such laws. These 

 . laws provide additional avenues of redress to the Federal courts for any citizen 
_ who is denied a ballot by the discriminatory application of State law. 

~ I took the position that these laws were unnecessary in view of the many const!- 

“tutional rights statutes already in the books, these two laws do recognize that 

Federal authority to prescribe directly qualifications for voters does not exist. 


While 


The Senate only recently reaffirmed this principle in connection with the 


os proposal to abolish the poll tax which took the form of a constitutional amend- 
.- ment rather than a simple bill. Were the Congress possessed of the power to 


a 
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deal directly with qualification for electors the cumbersome and uncertain 
process of constitutional amendment would certainly have been avoided. 

Mr. Chairman, my State has no Hteracy requirements for voting. Arkansus 
grants the franchise to all persons over 21 years of age who hold a poll tax, 
meet the residency requirements, and are nelther mentally incompetent nor 
convicted felons. These bills are, however, of considerable importance to my 
State and to every other State of the Union for their passage would dig the grave 
for States rights a Httle deeper. Initial Federal intrusion in the field) of 
voter qualification will be like the nose of the camel under the tent. Soon the 
whole body will follow until State election laws are superseded by Federal 
standards and the Federal Government will have usurped another area which 
the Nation’s Founding Fathers left to the States. 

The subcommittee has had the benefit of considerable legal research placed 
before it by Members of Congress, executive officials and others. I do not 
see how a review of the precedents and authorities, and a regard for funda- 
mental principles enunciated in the Constitution can lead to any conclusion 
other than that enactment of these bills would violate the Constitution. It is 
useless to speculate at this time on what attitude the Supreme Court might 
take on the constitutionality of these measures. Congress is under the same 
obligation as the Court to observe the mandates of the Constitution, and it would 
be acting in a highly irresponsible manner if it evaded this duty. The approach 
being urged by the sponsors of these bills will do violence to our Federal 
system and will establish a dangerous precedent that can only lead to further 
erosion of the powers left to the States under the Constitution. 

I thank the subcommittee for allowing me to present my views and I hope 


that it will disapprove these bills. 


STATEMENT OF SENATOR THOMAS H. KUCHEL 
U.S. Senate, April 14, 9162. 


Hon. Sam J. Ervin, Jr.. 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 
Dear Mr. CHAIRMAN: I regret that it was not possible for me to appear per- 
sonally before your cominittee in support of S. 480, which I have coauthored. 
I have enclosed a brief statement setting forth my views on this legislation 
which I would be grateful to have included in the printed committee hearings. 


With kindest regards. 
Sincerely yours, 
THromas H. KucHEL. 


STATEMENT OF SENATOR THOMAS H. KUCHELIN Support or §S. 480 


There are three literacy test statr s receiving consideration before the Sub- 
i would like to direct my remarks toward 


committee on Constitutional Rights. 
one of them, 8S. 480, of which I am cosponsor along with Senator Javits and 


others. In brief, the proposal seeks to eliminate by statute the unreasonable 
test of literacy and establish as qualified all those who have completed six grades 
of education in a State-accredited school. 

The bill is, I believe, necessary for the enforcement of the right to vote. It is, 
as stated in the bill, “necessary to make effective the guarantees of the Consti- 
tution, particularly those of the 14th and 15th amendments, by eliminating or 
preventing arbitrary and unreasonable restrictions on the franchise which 
occur through the denial of the right to vote to persons with at least six grades 
of education and which exist in order to effectuate denials of the right to vote 
on account of race or color.” 

It is a fulfillment of the promise made to the American people by the Repub- 
lican Party in Chicago in 1960 that it would sponsor “legislation to provide that 
the completion of six primary grades in a State-accredited school is conclusive 
evidence of literacy for voting purposes.” In fact, it has been the general con- 
clusion of both the major parties that the literacy test requirement be altered 
to meet the broader needs of the people. 

8. 480 is in accordance with and pursuant to the civil rights programs initiated 
by the Republican platform of 1952 and carried forward since that time. The 
provisions of this legislation are in accord with the specific recommendations of 
the U.S. Commission on Civil Rights. The statutory approach has been recom- 


Seema 


a illiterates to the polls. 
- Hons of qualified and literate Americans are kept from the polls each election 


’ day because of arbitrary laws. 
to carry out the guarantee of the 15th amendment. 
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mended by the chief law officer of the Federal Government, the Attorney Gen- 
eral of the United States. 

There is a glaring need for the objective and just test of the ability to cast a 
meaningful vote. I do not refute the autonomy of the State in the conduct of 
State and local elections. The Federal Government does not intend to usurp 
the prerogatives of the States in the conduct of elections that do not directly 
uffect the course of Federal action. However, I question letting the State decide, 
py reasonable limits, who shall vote for vlected officials on the national 
evel, 

Since the first general election of the United States, each State has individ- 
ually developed its own peculiar set of voting qualitications. These include 
qualifications for residence in the State, the county, the local district, for age. 
property ownership, Hteracy, and a variety of other specifications. Many of 
these were passed after the oF oth amendment went into effect. The passage of 
that constitutional amendment, as it turned out, in no way precluded the es- 
tablishment of other voter prohibitions used to circumvent its very restrictions. 

One by one the courts have struck down many of the discriminatory statutes, 
or time and economics have nullitied their effects. Remaining, however, is the 
Nteracy requirement which, primarily because of its arbitrary and subjective 
ences has been a stealthful means of keeping many citizens from the 
polls, 

The literacy test, when administered without discrimination, is a fair and 
Just prerequisite to voting. It is needed for a responsible electorate, on which 
the whole concept of democracy rests. Voting, while it ought not to be abused, 
ought to be a privilge that is earned. To cast a ballot is a proud thing, and 
as a nation we ought to work hard to make that. possible for all. 

Presently, 20 States—21 if Oklahoma is included—have some sort of literacy 
requirement as a qualification for voting, ranging from reasonable to unreason- 
able. My own State of California, for example, has a literacy statute which 
specifies that a voter be able to read and write English. To be able to read and 
write our native tongue is by no means an unfair asking. 

There are a few States, however, that go so far as to require an interpreta- 
tion of a given clause or clauses of the Constitution. The scope for interpreta- 
tion is broad and subjective. Such laws, I doubt, are instituted out of a bona 
fide belief in the need for an intelligent electorate but to limit the electorate. 

The Commission on Civil Rights in its 1961 Report on Voting has made some 
interesting and revealing observations on voting statistics which I am sure this 
subcommittee is aware of. Low voter registration in several States, which the 
Commission discloses, does not necessarily reflect discrimination. The one-party 
system and low economic status are also hindrances to the exercise of the voting 
privilege. Other factors, such as residence requirements, also come into the 
picture, Nonetheless, inferences of discrimination can be made when comparing 
registration of Negroes with whites in the same voting districts and counties. I 
think some of my colleagues will find their findings of considerable interest. 

Enacting this ‘pill, S. 480, of which I am a cosponsor, will be a step in the 
direction of overcoming the remaining tnreasonable impediments to voting. It 
is a sad commentary when a country with high educational standards sends 
It is an even sadder commentary, however, when mil- 


A ban on unreasonable literacy tests is essential 


STATEMENT OF JULIUS H. BAGGETT 
McCormick, 8.C., April 11, 1962. 


Hon. Sam J. Ervin. JR., 
Chairman, Conatitutional Rights Subcommittee, 


US. Senate, Washington, D.C. 


Deak SENATOR Ervin: The statements of Attorney General Kennedy before your 
cominittee on April 10, relative to literacy tests in electoral qualifications, are 
untrue as to McCormick County, and, indeed, as to the State of South Carolina. 

In the first place, it should never be conceded that the Constitution permits 


the Federal Government to intervene, regulate or control the standards which 


are established for the electoral privilege, and it must be remembered that, in our 
democratic soctety, the exercise of voting is a privilege and not a right. Such a 


> privilege was never guaranteed anyone; otberwite: ata; idiots, criminals and 


traitors alike w ould be able to vote, | 


a 2 


LITERACY TESTS AND VOTER REQUIREMENTS 507 


Your indication that the proposed legislation is unconstitutional is commend- 
eble and it is hoped that there will be sufficient astute members of the committee, 
bine Congress, to prevent passage of the measure because of the constitutional 
objection. 

Notwithstanding the constitutional repugnancy of the proposed legislation, this 
proposal should perish because of its own lack of merit and its obvious political 
motives. Our State has very reasonable registration requirements. One must 
simply be able to read and write a portion of our State Constitution from clearly 
printed texts furnished the applicant, or must possess and have paid taxes on 
property having an assessed value of at least $300. As to this Hteracy require- 
ment, the test in regard thereto is extremely siinple. One without any accredited 
formal education can pass it. On the other hand, persons with more than 6 years 
schooling could conceivably fail it for reasons of mental deficiency, poor instruc- 
tion in school, lack of personal application or any number of reasons. 

As Mr. Bloch, of Macon, Ga., said in testifying before your committee, if Con- 

gress can arbitrarily peg the literacy qualifications at grade six it could just as 
easily require a college degree. Ordinarily, one who can read and write, regard- 
less of schooling, should be able to pass our State’s requirements. 
- The statement that literacy tests are used to deprive Negroes of the privilege 
to vote is false as applied to this county. It is indiscriminately used, as designed, 
to prevent the ignorant and indigent from voting on matters that vitally affect 
the enlightened and responsible citizenry. The maintenance of order in society 
‘demands that an electorate be capable of understanding the issues and candi- 
dates being considered. To permit everyone to vote would be disastrous and no 
one should suggest it. 

The literacy test has never been used by our board to prevent anyone from 
registering to vote, and very few have failed to pass the test. Our county was 
thoroughly investigated by the FBI in 1960 on charges of discrimination in voter 
registration. Though we were never given the decency of a public acquittal, it 
was admitted, quietly, by the Department of Justice that no action was contem- 
plated. The charges against us were completely false and unwarranted. 

Our hope is that Congress will prevent further prostitution of our Constitu- 
tion and will leave unimpaired the inherent right of South Carolina and of all 
other States to determine which of its citizens shall have the privilege of voting in 
all elections, including Federal elections, whatever they are. 


Yours very truly, 
Jutius H. Baageett, 
Member, McCormick County Board of Registration. 


STATEMENT OF GENE CRESCENZI 


New York, N.Y., April 16, 1962. 


Hon. Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, Old Senate Office Building, 
Washington, D.C. 

HONORABLE Sir: It is absolutely necessary that the administration bill No. 
2750 be passed relating to literacy in the Spanish or English language of all per- 
sons with 6 grades of schooling, The present English literacy requirement to 
vote in New York State has the effect of disfranchising over 200,000 citizens who 
are literate in the Spanish language, because they were raised in the territory of 
Puerto Rico. 

The fact of disfranchisement of these citizens operates to make them subject to 
all kinds of abuses and denials of the equal protection of the law. More serious 
than this, a fifth column type of activity has arisen in our governmental agencies 
and among elected public officlals in respect to the disfranchised Puerto Ri-nns.. 

In the week of January 2 to 9, 1962, the employees of Flower Hospital went 
on strike, they are mostly Puerto Ricans earniug $35 to $40 per week, approxi- 
mately 35 of these people were beaten and arrested. In this same week the mayor 
of New York raised his wages $10,000. On January 17th the General Sessions 
Court announced that it would require probationers who don’t speak English to 
learn English, as the lack of English was the cause of their problems. I could 
write volumes on the cruelty, brutality, murder, mayhem and general abuse 
delivered upon the disfranchised Spanish-speaking citizens in New York by the 
various agencies of our Government, all of which is directly due to their dis- 
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for the expression of democratic ideas. We yet like to believe where Federal 
courts sit, human rights under the Federal Constitution are always a proper 
subject for adjudication, and that we have not the right to decline the exercise 
of that jurisdiction simply because the rights may be adjudicated in some other 
forum. Appeal dismissed 326 U.S. 690.” 

It is noteworthy that in few of the cases cited by the plaintiff has the question 
of the right to vote been involved, Indeed, they were mostly commercial matters. 


POINT HY, PETITIONER SEEKS TO RESTRAIN THE ENFORCEMENT AND OPERATION OF 
THE STATE STATUTE WHICH CONFLICTS WITH FEDERAL LEGISLATION AND THE 
EFFECT OF WHICH I8 TO DENY THE PLAINTIFF THE RIGHT TO VOTE 


The matter of Lassiter V. Northampton Election Board (360 U.S. 45), which 
is cited by the defendants, did not more than uphold a literacy test per se, so 
long as it is fair on Its face, 

The literacy test in New York is appiled to a potential body of population 
that includes vast numbers of Spanish and other non-English language speaking 
peoples. There are two daily local Spanish language newspapers, plus other 
nonlocal daily Spanish language papers which reach the New York community, 
as well as several radio stations and some television presentations in the 
Spanish language. There are also numerous other Spanish language periodicals, 
Furthermore, the present Governor of the State recelved wide publicity for 
campaign speeches that he made in the Spanish language. 

In Jfannea v. Larehe, 363 U.S. 420, at page 494, the following language appears: 

“Only voting qualifications that conform to the standards prescribed by the 
Fifteenth Amendment may be prescribed.” 

The petitioner both reads and writes Spanish and is in all respects entirel 
literate {n that language. However, by virtue of the law of the State of New 
York, McKinney's Election Law, Section 168, he is refused a place on the 
roll of qualified voters because he cannot read and write English, - 

It is submitted that these statutes conflict with the existing Federal legis- 
lation, specifically 42 U.S.C., Section 1971, Sub-Section a, which reads : 

“All citizens of the United States who are otherwise qualified by law to vote 
at any election by law, by the people in any state, Territory, district, county, city, 
parish, township, school district, municipality, or other subdivision, shall be 


‘ entitled and allowed to vote at all such elections, with distinction of race, color 


or previous condition of servitude, any constitution, law, custom, usage, or 
regulation of any State or territory, or by or under its authority to the con- 
trary notwithstanding.” 
The said same statute as amended by the Civil Rights Act of 1957 and the 
Civil Rights Act of 1960 Indicates in the following language at subsection (4): 
“In any proceeding instituted pursuant to subsection. (c) in the event the 


court finds that any persons has been deprived on account of race or color of 
any right or privilege secured by subsection (a) the court shall upon request 


of the Attorney General and after each. party has been given notice and the 
opportunity to be heard make a finding whether such deprivation was or is 


. pursuant to a pattern or practice. If the court finds such, pattern or practice, 
‘any person of such race or color resident within the affected area shall, for 
one year and thereafter until the court subsequently finds that such pattern 


or practice has ceased, be entitled, upon his application therefor, to an order 


| “declaring ‘hilm qualified to vote, upon proof that at any election or elections (1) 


he is qualified under State law to vote, and (2) he has since such finding by 
the court been (a) deprived of or denied under color of law the opportunity 
to register to vote or otherwise to qualify to vote, or (b) found not qualified 
to vote by any person acting under color of law, Such order shall be effective 
as to any election held within the longest period for which such applicant 
could have been registered or otherwise qualified under State law at which 
the applicant’s qualifications would under State law entitle him to vote. * * *” 

The conflict, of course, is also with the Fourteenth and Fifteenth Amend- 


~ ments of the Federal Constitution, 


The contention is basically that the requirement of literacy In the English 
language iti New York State in order to vote is a denial of the right to vote 


based on race, .  & 

Petitioner’s right to vote as a citizen of the United States is derived from the 
Federal Constitution, subject to the the state’s right to legislate in the area, the 
Federal Constitution, Article 1, Section 2. The state’s legislative powers are 


restricted by the more general powers vested in Congress, Federal Constitution, 
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Article 1, Section 4; Article 1, Section 8, Clause 18, United States v. Classic, 
313 U.S. 209. 

Further, although voters’ qualification may be the legitimate concern of state 
legislation, they cannot be so devised as to abridge a citizen's right to vote 
because of race, color or previous condition of servitude, Federal Constitution, 
Fifteenth Amendment, Guinn v. United Statcs, 288 U.S, 347. In Lassiter v. 
Northampton Election Board, 360 U.S. 45, the Supreme Court held no more than 
that a requirement of a literacy test fair on its face was not repugnant to the 
Constitution. The Court clearly indicated. however, that the literacy test used ag 
a device to permit racial discrimination would not be tolerated. 

In the light of these facts, the English language Hteracy test as a requirement 
for voting in this particular state becomes specious and works as a device 
to disenfranchise. Moreover, the racial motive for enacting the law, judging 
from the debates in the Constitutional convention in the State of New York of 
1915, on Pages 8015 and 3016, in support. of the proposal for an english language 
literacy voting requirement, was clearly stated by Mr. Bell: 

“Gentlemen, we must stop to think of what we are. This is not a question of 
nations, it is a question of races, and when all is said and done, there is not a 
man in this room who dares deny that we are an English race, born and bred 
and brought up with the traditions of the men of England; of Anglo-Saxon 
stock.” 

The petitioner, who is a native of Puerto Rico, also relies on the treaty of 
Paris, executed the 10th day of December, 1898, Article 9 thereof establishes 
the guiding principle relating to the civil rights and political status of the 
inhabitants of Puerto Rico. 

“The civil rights and political status of the native inhabitants of the territories 
hereby ceded to the United States shall be determined by Congress.” 

The meaning of the above is clear, that only Congress may legislate with 
respect to the civil rights and status of the natives of Puerto Rico. This provi- 
sion has never been changed or superceded, rather it has been implemented in 
accord with Article 6, Section 1, Paragraph 2, of the Federal Constitution, which 
States: 

“This Constitution, and the laws of the United States which shall be made in 
pursuance thereof; and all treaties made, or which shall be made, under Author- 
ity of the United States, shall be the Supreme law of the Land; and the Judges 
in every State shall be bound thereby, anything in the Constitution or laws of any 
State to the contrary notwithstanding.” 

The English language literacy requirement was enacted in 1921 and made effec- 
tive January 1st, 1922, This was a very trying time during the history of our 
country, and the meaning of Americanization was confused by meny well-meaning 
American citizens with the use of our English language as our official language, 
Meyer v. Nebraska, 262 U.S. 8 

“* * * One claim put forward is that the statute forwards the works of Amer- 
icanization. But in our desire for the Americanization of our foreign born 
population we should not overlook the fact that the spirit of America is liberty 
and toleration—the disposition to allow each person to live his own life in his 
own way, unhampered by unreasonable and arbitrary restrictions * * *, 

“# * * The protection of the Constitution extends to all, to those who speak 
other languages as well as those born with. English on the tongue. Perhaps it 
‘would be highly advantageous if all had ready understanding of our ordinary 
speech, but this cannot be coerced by methods which conflict with the Consti- 
tution—a desirable end cannot be promoted by prohibited means.” 

That the above has become a guiding norm of our Government and society 
is further corroborated as we search on to make the rule of just law avallable 
to all of mankind through the international body of the United Nations, of 
which the United States is a member, pursuant to a treaty, and virtue of said 
treaty, the supreme law of the land, the city of New York must also be guided. 
Article 55 of the United Nations Charter states in part: 

“With a view to the creation of conditions of stability and well being which. 
are necessary for peaceful and friendly relations among nations based on respect 
for the principle of equal rights and self determination of peoples, the United 
Nations shall promote: 

“* * * abc. universal respect for, and observance of human rights and 
fundamental freedoms for all without distinction as to race, sex, language, or 


religion. 
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“Article 66, * * * All members pledge themselves to take joint and separate 
action in cooperation with the Organization for the achievement of the pur- 
poses set forth in Article 55.” 

In further implementation of the above, the General Assembly of the United 
Nations adopted and proclaimed the Universal Declaration of Human Rights, 
Article 2, of which states: 

“Everyone is entitled to all the rights and freedoms set forth In this Declara- 
tion without distinction of any kind, such as race, colour, sex, language, religion, 
political or other status, Furthermore, no distinction shall be made on the 
basis of the political, Jurisdictional or international status of the country or 
territory to which a person belongs, whether {t be independent, trust, non- 
self-governing or under any other limitation of sovereignty. 

“Article 21, * * * Everyone has the right to take part in the government 
of his country, directly or through freely chosen representatives. 

“2, Everyone has the right of equal access to public service in his country. 

“3, The will of the people shall be the basis of the authority of government; 
this will shall be expressed in periodic and genuine elections which shall be by 
universal and equal suffrage and shall be held by secret vote or by equiva- 


lent free voting procedures.” 
In Set Fufjit v. State, 218 Pac, 2nd 595 in reference to the United Nations 


Charter anpears the following : 

“The Charter has become the supreme law of the land: and the judges in 
every State shall be bound thereby, anything in the Constitution to the contrary 
notwithstanding.” 

“A perusal of the Charter renders it manifest that restrictions contained in 
the Alien Land Law are in direct conflict with the plain terms of the Charter 
above quoted and with the purposes announced therein by its framers, it is 
incompatible with Article 17 of the Declaration ut Human Rights which pro- 
claims the right of everyone to own property. * * *” 

In the matter of Oyama v. California, 882 U.S. 633, in a matter involving 
the constitutionality of a law of the State of California, which prohibited the 
acquisition of title to land by persons of the Japanese race, the Court said 
on Page 673; in striking down the said legislation: 

“Moreover, this nation has recently pledged itself through the United Nations 
Charter to promote respect for and observance of human rights and fundamental 
freedoms for all without distinction as to race, sex, language, and religion. The 
alien Land Law stands as a barrier to the fulfillment of that national pledge. 
It is inconsistent with the Charter, which has been duly ratified and adopted 
by the United States and is but one more reason why the statute must be 
condemned * * *,.” 

“*# * * And So, in origin, purpose, administration and effect the alien Land 
Law does violence to the high ideals of the Constitution of the United States 
and the Charter of the United Nations. It is an unhappy facsimile, a dis- 
heartening reminder of the racial poljcy pursned by those forces of evil whose 
destruction recently necessitated a devastating war. It is racism in one of its 
most malignant forms. Fortunately, the majority of the inhabitants of the 
United States and the majority of those in California reject the racism. and all 
of {ts implications. They recognize that under our Constitution all persons are 
entitled to the equal protection of the laws without regard to their racial 
ancestry. Human liberty is in too great peril today to warrant ignoring that 
principle in this case. For that reason, I believe that the penalty of unconstitu- 
tionality should be imposed on the alien Land Law.” 

The United Nations Charter is specific in prohibiting discrimination on the 
ground of a person's language. The history of language discrimination is 
indeed a painful one and the law of the State of New York is dangerously 
similar to the situation which prevailed in Germany in the latter part of the 
Nineteenth Century. This similarity is in some degree brought out by the 
following excerpt from the book “Germanizing Prussian Poland” by Richard 
Tims, Columbia University Press, 1941, page 183: 

‘“¢ ¢ * What they were seeking was nothing less than the complete dis- 
appearance of the sight and husking of the sound of the Polish language, not 
alone from the schools, but from the marketplace as well; in short, from every 
place publicly frequented by Germans. They wished to see these annoying 
syllables and suspicious looking words retreat forever into the privacy of 
Polish homes, there preferably to die out in time, while the language of the 
ruling nationality entirely occupied the place in the sun. Otherwise the legend 
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go comforting to nationalist patriots that Germany already was a unified 
national state, would continue to run head on into irritating exceptions on the 
very street corners. 

“At home inside his four walls and association with his kind the Pole may 
speak Polish as much as he wishes. But in the whole of civic life, especially 
in the group, as well as in dealing with the authorities, and in school, it must 
be a fundamental rule that only the German language shall be used, for we 
live in a German State.” 

The concept of equality of American citizens must necessarily preclude the 
existence of a ruling nationality over and among equal American citizens 
because of ethnic differences manifested by their different languages. 


CONCLUSION 


The defendants’ motion to dismiss the complaint should be dismissed and 
the plaintiff’s motion for the convocation of a three judge Court should be 


granted. 


Respectfully submitted. 
GENE CRESCENZI, 


Attorney for the Plaintiff, 
$20 Broadway, New York, City. 


Dated: May 5, 1961. 


REPORT BY DEPARTMENT OF COMMERCE ON 8. 2079 


THE SECRETARY OF COMMERCE, 
Washington, D.C., April 8, 1962. 


Hon. JaMEs O. EASTLAND, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

Dear Mr. CoareMaNn: This is in reply to your request for the views of the 
Department of Commerce with respect to section 5 of S. 2979, a bill to further 
secure and protect the rights of citizens to vote in Federal and State elections. 

The views of this Department are confined to section 5 of the proposed 
legislation. 

It would appear that the only practical way for the Bureau of the Census 
to obtain the information relating to the registration of voters in each State 
would be by taking a sample of the total population rather than a sample from 
voter registration records. After such a sample of the population had been 
completed, these records would be checked against registration records for 
completeness. 

Subsection (2) refers to “any election since January 1, 1960.” We believe 
it would be necessary to have a reference made to specific elections rather than 
the present language of the bill. 

It is assumed that the reference in subsection (1) to “national origin” 
would have the same meaning as presently used in census statistics; that is, 
the country of birth of the person enumerated and place of birth of that 
person’s parents, 

An estimate on the cost of collecting this information on a single-time basis 
would run anywhere from $2.5 to $5 million. To collect the information as 
a part of the decennial census would run approximately $500,000. 

We have been advised by Bureau of the Budget that it would interpose no 
objection to the submission of this report from the standpoint of the adminis- 
tration’s program. 


Sincerely yours, 
Epwarp GUDEMAN, 


Under Secretary of Commerce. 


~~ 


APPENDIX 


JUSTICE DEPARTMENT INFORMATION CONCERNING 
VOTING CASES 


DEPARTMENT OF JUSTICE, 
Washington, March 19, 1962. 
Hon. Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

Dear SENATOR Ervin: This is in response to your letter of March 17, 1962, 
inquiring on behalf of the subcommittee which of the cases listed in my letter 
of March 15 involved the use of literacy tests. 

It is my understanding that the bill (S. 2750) on which the subcommittee 
is holding hearings this week is not limited to the abuse of literacy tests as 
such, but extends also to other and similar performance examinations con- 
cerned with testing an applicant’s capacity to read, write, or understand or 
otherwise meet this kind of qualification imposed by a State. An example is the 
use of a complicated form not as a method of seeking information about an 
applicant, but as a test to see whether that applicant makes any mistake in 
filling out the form without assistance. 

On this basis, I believe that literacy and other performance tests which 
would be covered by the bill are involved in the cases designated as Nos. 1, 2, 3, 
5, 10, 11, 14-17, 18, 20, 21, 24, and 25. The use of literacy tests was also 
involved in Camacho v. Rogers, 199 F. Supp. 155 (S.D.N.Y., 1961), and per- 
formance standards may in the future become involved in the cases designated 
as Nos. 9, 18, 22, and 23 in the list attached to my letter of March 15. Those 
ae are presently confined to obstacles in making initial applications to 
register. 

If the subcommitee desires any further detail concerning these cases, I would 
be most happy to furnish it. 


Very truly yours, - - 
URKE MARSHALL, 


Assistant Attorney General, Civil Rights Division. 


DEPARTMENT OF JUSTICE, 
Washington, March 28, 1962. 
Hon. Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. . 

Dear SENATOR Ervin: With further reference to my letters to the subcom- 
mittee of March 15 and March 19, 1962, I am enclosing a set of brief memo- 
randums setting forth the status and essential facts or charges in the 25 cases 
brought under the 1957 and 1960 Civil Rizhts Acts which were listed in an 
attachment to my letter of March 15. 

I am sure that the subcommittee recognizes that, in the case of the lawsuits 
which have not come to trial or in which no decision has been rendered, the 
summaries are of the essential facts which the Government intends to prove. 
Presumably in each case there will be defenses offered which will give arother 
side of the picture in the particular county. 
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These materials are being sent to you in accordance with a telephone request 
of the subcommittee staff. If the subcommittee desires any more information on 
these cases, I will be most happy to supply it. 

Very truly yours, 
BurkKeE MARSHALL, 
Assistant Attorney General, Civil Rights Division. 

Enclosures, 

United States v. Raincs ct al., Civil neon No. 442 (M.D. Ga.), Terrell County, 
a. 


Complaint filed: September 4, 1958, 

Motion to dismiss granted: April 16, 1959. 

Reversed: February 29, 1960. 

Trial: June 27 to July t 1960. 

Status: Injunction issued September 13, 1960. 

This suit, filed under 42 U.S.C. 1971 ( a), attacked among other things the 
literacy test as applied by the Board of Registrars of Terrell County, Ga. In 
February 1960, there were only 53 Negroes registered to vote in the county. 

Negro schoolteachers had been denied registration on the ground that they 
had failed to pass the oral reading test. A Negro applicant with 1 year of 
college was rejected because the Board determined he could not write ‘legibly. 
The registrar had dictated at such speed as to make it impossible for the 
applicant to write the dictation correctly. The court found that Negroes were re- 
quired to read and write more lengthy and difficult constitutional provisions, 
that the procedure of testing resulted in an easier test for white applicants than 
for Negroes, and that a higher standard of literacy was required for Negroes than 


for white applicants. 


United States vy. Alabama et al., Civil Action No. 478E (M.D. Ala.), Macon 
County, Ala. 


Complaint filed: February 5, 1959. 

Dismissed : March 6, 1959. 

Reversed : May 16, 1960. 

Amendment and supplemental complaint filed : October 10, 1960. 

Trial: February 20, 1961 

Injunction issued : March 17, 1961. 

Status: Pending dectsion in Court of Appeals for Fifth Circuit. 

This suit was brought under 42 U.S.C. 1971(a). At the time of the trial only 
aoe the 11,900 Negroes of voting age were registered to vote in Macon 

ounty. 

Negro applicants, including many with college degrees, had been denied regis- 
tration on the ground that they had made technical errors in filling out their 
application forms. White applicants, including at least one illiterate and others 
with little or no education, were assisted in filling out their forms and were reg- 
istered. Applicants were required to copy lengthy portions of the Constitution 
of the United States ostensibly to prove their Hteracy. In fact, this phase of 
the literacy test was used as a means to delay registration of Negroes. 

In the year following the issuance of the injunction about 1,000 Negroes have: 


successfully registered in Macon County. 
United States v. McHiveen et al., Civil Action No. 9146 (B.D. La.), Washington 


Parish, La 

Complaint filed : June 29, 1959. 

Preliminary injunction issued : January 11, 1960. 

Stay pending appeal granted : January 21, 1960. 

Status: Certiorari granted, stay vacated and judgment affirmed (U.S. v. 
Thomas), February 29, 1960. 

This was a aut A filed under 42 U.S.0. 1971(a) attacking the validity of a purge 
from the voter registration rolls of Negro voters but not of white voters sim- 
ilarly situated. The Government's evidence showed that 1,377 or 98 percent of 
1,534 Negro voters and only 10 white voters were removed from the voter reg- 
istration rolls for alleged deficiencies in their application forms. At least 50 
percent of the unchallenged applications of white voters had the same defects 
and deficiencies. The Court ordered that the purged Negroes be restored to 


the rolls. 
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United States v. Fayette County Democratic Evecutive Committee et al, Civil 
Action No, 3835 (W.D. Tenn.) Fayette County, Tenn. 


Complaint filed: November 16, 1959. 

Status: Consent judgment entered April 25, 1960. 

This action was brought under 42 U.S.C. 1971(a). The Democratic Party in 
Iayette County specifically excluded Negroes from primary elections on account 
of their color. The only significant elections in Fayette County are the Demo- 
cratie primaries. The suit sought to enjoin the defendants from excluding 
quaiifed Negroes from participating in any selection process conducted by 
them and their successors. A consent judgment to that effect was entered and 


it is presently operative. 


United States v. Association of Citizens Councils «.f Louisiana et al., Civil 
Action No. 7881 (W.D. La.), Bienville Parish, La. 


Complaint filed : June 7, 1960. 

Suit tried: November 16, 1960. 

Status: Judgment entered November 3, 1961. 

This suit was filed under 42 U.S.C. 1971(a). In 1956, 560 of 595 Negro voters 
and 23 of over 5,000 white voters were purged from the voter rolls of Bienville 
Parish on the ground that they had made mistakes on their original applica- 
tions for registration. The same types of errors existed on the applications of 
over 80 percent of the white voters who were not purged. The court ordered 
that the purged Negroes be restored to the voter registration rolls. 

After the purge all Negroes seeking to register or reregister were rejected 
either on the ground that they could not satisfy the registrar as to their identity 
or that they could not interpret a section of the Louisiana constitution to the 
registrar's satisfaction. Less stringent standards were applied to white appli- 
cants for registration, who were invariably registered. The court enjoined the 
registrar from administering the voter qualification laws in a racially discrimi- 


natory manner. 


United States v. Beaty et al, Civil Action No. 4065 (W.D. Tenn.), Haywood 
County, Tenn. 


United States v. Baroroft et al., Civil Action No. 4121 (W.D. Tenn.), Haywood 
County, Tenn. 


Beaty complaint filed : September 13, 1960. 

Beaty complaint amended : November 18, 1960. 

Barcroft complaint fled; December 1, 1960. : 

Temporary restraining order denied : December 2, 1960. 

Cases consolidated : December 28, 1960. 

Motion for preliminary injunction denied except as to certain defendants: 
December 23, 1960. 

Injunction pending appeal granted : December 30, 1960. 

Denial of injunction reversed : April 6, 1961. 


Status: Trial set for May 7, 1962. 
The complaints in these cases charge that 74 defendants, including individ- 


uals, banks, and business associations, conspired to violate and violated the Civil 
Rights Act of 1957 [42 U.S.C. 1971 (b) (c)]. The complaints allege that the 
defendants intimidated, threatened, and coerced and attempted to intimidate, 
threaten, and coerce Negro citizens in Haywood County, Tenn., for the purpose 
of interfering with the right of the Negroes to vote in Federal elections. The 
defendants’ techniques of intimidation have consisted principally of applying 
economic pressures of various kinds to Negroes and others. These have in- 
cluded: evictions of sharecroppers and tenant farmers, firings of employees, 
denials of loans by the banks and credit by the merchants and direct threats. 


United States v. Atkeison et al., Civil Action No. 4181 (W.D. Tenn.), Fayette 
County, Tenn. 


Complaint filed : December 14, 1960. 
Application for temporary order: December 80, 1960. 
Defendants agree to be bound by order in U.S. v. Beaty, pending trial: April 


6, 1961. 
Status: Trial date, May 7, 1962. 
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This case is identical to United States v. Beaty, above, in that it charges 81 
defendants in Fayette County, Tenn, with intimidating and conspiring to in- 
timidate Negroes for the purpose of interfering with their right to vote in Fed- 
eral elections in violation of the Civil Rights Act of 1957 [42 U.S.C. 1971 (b) (¢)]). 


United States v. Deal et al., Civil Action No. 8132 (W.D. La.), Kast Carroll 
Parish, La. 


Complaint filed : January 19, 1961. 

Stipulation signed: February 3, 1961. 

Status: Motion for preliminary injunction pending indefinitely. 

This suit was brought under 42 U.S.C. 1971(b). The complaint alleged that 
a Negro named Francis Joseph Atlas testified before the U.S. Commission on 
Civil Rights regarding his efforts to register to vote; that certain cotton ginners 
and other merchants of East Carroll Parish acting in concert unconditionally 
refused to gin Mr. Atlas’ cotton or conduct ordinary business transactions with 
him; and that they did so for the purpose of discouraging Mr. Atlas and all 
other Negroes of East Carroll Parish from registering to vote. 

By stipulation the defendants agreed to arrange for the prompt ginning of Mr. 
Atlas’ cotton; for the purchase of his soybeans ; and for a supply of butane gas 


for him. 


United States v. Alabama et al., Civil Action No. 1677-N (M.D. Ala.), Bullock 
County, Ala. 


Complaint filed : January 20, 1961. 

Trial and partial ruling: March 30, 1961. 

Hearing on plaintiff’s motion to expedite registration: September 8, 1961. 

Status: Judgment for plaintiff, September 13, 1961. 

This suit was instituted under 42 U.S.C. 1971(a). At the time of the trial 
in March 1961, only 5 of the approximately 4,450 Negroes of voting age in Bul- 
lock County were registered to vote. The court found that the defendants have 
perpetuated the existing disparity in voter registration between white and Negro 
residents of Bullock County by adopting and applying arbitrarily strict and 
technical standards in grading applications, and by arbitrarily rejecting qualified 
Negro applicants while registering white applicants no better qualified. The 
court also found that these and other acts and practices of the defendants have 


been pursuant to a pattern of racial discrimination. 


United States v. Majors et al., Civil a No. 2584 (S.D. Ala.), Dallas County, 
la, 
Complaint filed ; April 18, 1961. 
Plaintiff’s motion under Rule 34: April 13, 1961. 
Motion to dismiss: May 10, 1961. 
Hearing on motions and order: October 30, 1961. 


Status: Trial date May 3, 1962. 
This suit was brought under 42 U.S.C. 1971(a). The complaint alleges that 


only about 156 of the 15,000 Negroes of voting age in Dallas County are registered 
to vote. 

The Government’s case will attack the practice of applying different and more 
stringent standards to Negro than to white applicants for registration in deter- 
mining whether such applicants are qualified to register and to vote. The four- 
page application form has been used as a strict literacy examination. Negro 
applicants who are otherwise qualified, including some Negroes with college 
degrees, have been denied registration, whereas white applicants less qualified 
by educational standards have in the past been registered. 

The complaint alleges a pattern of discrimination. 


United States v. Afanning et al., Civil Action No. 8257 (W.D. La.), East Carroll 
Parish, La. 


Complaint filed : April 28, 1961. 
Trial: November 27 and 28, 1961. 


Status: Briefs filed, awaiting court’s decision. 
This suit brought under 42 U.S.C. 1971(a) involves the administration of 


the Louisiana identification requirement. No Negro has been registered to vote 
in this parish since 1922, although there are more Negroes than white persons 


t 
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of voting age in the parish. Negro applicants for registration have been re- 
quired to have two registered voters to Identify them. White persons have had 
no difficulty with the identification requirement, because they are permitted to 
be identified by their previous registration. Over 95 percent of the white persons 
of voting age were registered at the end of the last registration period. 


United States vy, Ramecy, Civil scat 1084 (S.D. Miss.), Clarke County, 
Liss, 


Complaint filed: July 6, 1961. 
Complaint amended: October 10, 1961. 
Status: Hearing on defendants second motion to strike and motion for more 


definite statement set for March 24, 1962. Motion for preliminary injunction 
pending. 

This case, under 42 U.S.C. 1971(a), attacks the practice of the defendants in 
refusing to afford Negro citizens the opportunity to apply for registration. In 
Clarke County 1 Negro of 2,988 of voting age is registered. After the Federal 
investigation began in this case one persistent Negro, a retired schoolteacher, 
was allowed to apply for registration and was registered. He made four or five 
trips to the registrar's office in a period of 4 weeks. He was required to take 
a literacy examination. : 

The literacy test is only indirectly involved in this suit. The Government 
has been seeking since July 6, 1961, by discovery to obtain the registration 
records in the county to determine what procedures are used, including the Ht- 
eracy examination, to determine the qualifications of white applicants for 


registration. 
United States v. Lynd, Civil Action No. 1616 (S.D. Miss.), Forrest County, Miss. 


Complaint filed: July 6, 1961. 


Complaint amended : Octoher 10, 1960. 
Status: Motion for preliminary injunction heard on March 5, 6, 7, 1962; 


hearing adjourned to be resumed in latter part of April 1962. No ruling on 


motion for preliminary injunction. 

In Forrest County about 25 of the approximately 7,495 Negroes of voting age 
are registered to vote. This case, under 42 U.S.C. 1971(a), attacks certain 
practices of the defendants in the registration process, including the refusal 
to afford Negroes the opportunity to apply for registration and become registered 
on the same basis as white applicants, and the application of different and more 
stringent standards qualifications to Negro applicants than to white applicants 
in determining their qualifications. 

The proof thus far shows that defendants have used the literacy examination 
for all Negro applicants, who have been allowed to apply. No white applicants 
were required to take such an examination until January 1961, shortly after 
the Government filed an enforcement proceeding under title III of the Civil 
Rights Act of 1960. Prior to January 1961, no Negro (during the present 
registrar’s tenure in office) was allowed to apply for reigstration. After that 
time all Negroes who have applied have been given long and difficult provisions 


of the Constitution to read and interpret. None has been registered. 


United States v. Lucky et al, Civil Action No. 8366 (W.D. La.), Ouachita 
Parish, La. 

Complaint filed : July 11, 1961. 

Status: Motion to dismiss set for hearing on April 3, 1962. 

This suit brought under 42 U.S.C. 1971(a) attacks the validity of a purge 
of the voter registration rolls in 1956 and challenges the administration of the 
voter qualification laws since that time. The Government contends that the 
purge which resulted in a reduction of the number of Negro voters from more 
than 5,000 to less than 1,000 was aimed at Negro voters but not at white voters 
similarly situated. In addition the Government will show that since 1956 
the registrar of voters has applied different and more stringent standards to 
Negro applicants than to white applicants in the administration of the voter 
qualification laws including the testing of applicants on their ability to read 
and interpret provisions of the Louisiana and U.S. Constitutions. About 5 


percent of the Negroes of voting age are registered. 
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United States v. George Penton et al., Civil Action No. 1741-N (M.D. Ala.), 
Montgomery County, Ala. 


Complaint filed ; August 3, 1961. 

Trial: January 3-10, 1962. 

Status: Trial brief submitted ; awaiting Judgment. 

This suit was brought under 42 U.S.C. 1971(a). Only 3,766 of the 33,000 
coe of voting age in Montgomery County were registered as of December 

The Government introduced evidence to show that between January 1, 1956, 
and June 16, 1961, the board registered 96.6 percent of the white persons who 
applied, while rejecting 75.4 percent of the applications filed by Negroes. In- 
cluded among these Negroes were 710 who had 12 or more years of formal 
education and who together filed over 1,200 applications. Their applications were 
rejected by the board on the ground that they did not “properly” fill out their 
application forms. The Government produced evidence to show that the board 
has used the application form as a literacy test or examination for Negroes but 


not for white persons. 


United States v. Daniel, Civil Action No. 1655 (S.D., Miss.), Jefferson Davis 
. County, Miss. 


Complaint filed: August 3, 1961. 


Complaint amended : December 18, 1961. 
Status: Pending motions: Defendant's second motion to strike and motion 


for more definite statement; plaintiff's motion for production of records under 
rule 34 and motion for preliminary injunction. No hearing date set. 

In Forrest County approximately 120 of the 83,222 Negroes of voting age are 
registered to vote. In that county prior to 1956 approximately 1,200 Negroes 
were registered voters. In 1956 the board of supervisors ordered a reregistra- 
tion of all voters. This case attacks certain practices of the defendants in 
registration process which have been used since the reregistration was or- 
dered. Principally, the case seeks to enjoin the use of different and more 
stringent standards for Negro applicants than for white applicants in admin- 
istering the literacy examination. We have listed in the complaint about 40 
Negroes who have made one or more unsuccessful attempts to register. Many 
of these persons who have been rejected after taking the literacy examination 
would appear to possess the intelligence to pass a fairly administered literacy 
test because of their education background. 


?— (S.D., Miss.), 


United States v. State of Mississippi, Civil Action No. 
Walthall County, Miss. 


Complaint filed : August 3, 1961. 
Status: Motion for preliminary injunction filed September 21, 1961. No 
hearing date set. 


In Walthall County no Negroes of the 2,490 Negroes of voting age are regis- 
tered. This case, under 42 U.S.C. 1971(a), involves the use of different and 
more stringent standards in administering the Hteracy examination to Negro 
applicants than are used in administering such examination to white appli- 
cants. For example, one of the affidavits attached to the motion for prelimi- 
nary injunction was executed by a senior college student majoring in political 
science. The affidavit indicates she was rejected on failure to complete the 
literacy examination to the registrar’s satisfaction. 

The suit also involves recent conduct on the part of the registrar in refusing 
to accept applications for registration of Negroes. 


United Statcs v. Wood ect al., Civil Action No. 1670 (S.D., Miss.) Walthall 
County, Miss. 


Complaint filed: September 20, 1961. 

Application for temporary restraining order: Filed September 20, 1961. 

District court: Denied temporary injunction, September 21, 1961. 

Court of appeals: October 27, 1961, reversed. 

Status: Pending in Supreme Court on petition for certiorart, 

This suit was brought under 42 U.S.C. 1971(b) to enjoin intimidation of 
Negro citizens by the registrar, sheriff; city attorney, and district attorney of 
Walthall County by use of the State criminal process. The Government's aff- 
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davits in support of its motion for a temporary restraining order stated that 
a Negro, who was conducting a registration school in Walthall County, was 
ordered by the registrur at gunpoint out of his office when he accompanied two 
Negroes to that office to register. He was lit on the head with the gun and 
subsequently was arrested by the sheriff. The court of appeals ordered that 
his prosecution be enjoined pending bearing in the district court. 


‘Tinited States y. Fox ct al., Civil Action he 11625 (E.D., La.), Plaquemines 
Parish Y¥.a. 


Complaint filed: October 16, 1961. 


Status: No trial date set. 
This suit brought under 42 U.S.C. 1971(a) attacks the administration of the 


Louisiana literacy and interpretation tests. Less than 2 percent of the Negroes 
of voting age in the parish are registered, while over 75 percent of the white 
persons of voting age are registered. 

The Government plans to show that approximately 85 percent of the white 
applicants have been given relatively simple provisions of the State and Federal 
Constitutions to read and interpret, while over 90 percent of the Negro appli- 
cants have been given different and more difficult tests. In addition, the Gov- 
ernment contends that white applicants but not Negroes have been given assist- 
ance In completing the registration process and that in the past the registrars 
have not made themselves accessible to Negro applicants, but have visited the 
homes of white persons and there taken their applications, 


United States v. Duke, Civil Action Ne (N.D., Miss.), Panola County, 
Ss, 


Complaint filed: October 16, 1961. 
Status: Defendants motion to strike out and motion for more definite state- 


ment pending. No hearing date set. 

In Panola County, about 10 of the 7,250 Negroes of voting age are registered. 
Over 5,000 of the 7,639 white persons of voting age are registered. The Govern- 
ment’s case under 42 U.S.C. 1971(a) attacks the use of different and more 
stringent standards in administering the literacy examination to Negro ap- 
plicants than in administering such examination to white applicants, 


United States v. Ward ct al., Civil Action No. 8547 (W.D. La.), Madison 
Parish, La. 


Complaint filed: October 26, 1961. 


Status: No trial date set. 
This suit brought under 42 U.S.C. 1971(a) involves the administration of the 


Louisiana identification requirement. No Negro has been registered to vote in 
this parish since 1900, although there are more Negroes than white persons of 
voting age in the parish. The Government will show that Negroes are kept 
from applying for registration by the requirement that they have two registered 
voters to identify them, and that white persons are not burdened with this re- 
quirement because they are permitted to be identified by their previous registra- 
tion. Over 80 percent of the white people of voting age were registered to vote 


at the end of the last registration period. 


United States v. Dogan, Civil Action No. D-C-53-61 (N.D. Miss.), Tallahatchie 
County, Miss. 


Complaint filed : November 17, 1961. 
Motion for preliminary injunction: Hearing December 13, 20, 21, 22, 1961. 


Status: Court denied motion for preliminary injunction. Government ap- 
pealed to fifth circuit; brief in preparation. 

This case, under 42 U.S.C. 1971(0), attacks both the procedures by which 
the sheriff received poll taxes from Negroes, and the refusal by the registrar to 
afford Negroes the opportunity to apply for registration. In this cuunty no 


Negroes of the 6,488 Negroes of voting age are registered. 

The hearing on the preliminary injunction involved only the poll tax aspect 
of this case. The registration claim will presumably be heard after disposition 
of the case by the court of appeals. This claim, in the Government’s view ip- 
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volves a purposeful refusal by the registrar to permit Negroes to apply for 
registration. Under these circumstances the literacy examination is only in- 
directly involved because no Negroes have been allowed to take the examina- 
tion. The literacy examination is relevant, however, in determining what pro- 
cedures are used with respect to white applicants who apply for registration. 


United States v. Louisiana et al., Civil Action No, 2548 (E.D. La.), State of 
Louisiana 


Complaint filed : December 28, 1961. 

Motion to dismiss filed; February 27, 1962. 

Amended complaint filed: March 15, 1962, 

Status: Awaiting responsive pleading. 

This suit was brought under 42 U.S.C. 1971(a) seeking to enjoin the enforce- 
ment of the Louisiana interpretation test as a voter qualification test on the 
ground that this test is unconstitutional, The Constitution and statutes in Lou- 
isiana require as a voter qualification that applicants for registration be able to 
understand and give a reasonable interpretation of any section of the Constitu- 
tion of the United States or of the constitution of Louisiana. 

The Government’s position is that the history and setting in which the inter- 
pretation test was adopted and has been enforced and the uncontrolled discretion 
which is vested In registrars who administer the test render it: unconstitutional 
under 42 U.S.C. 1971, and under the ith and 1th amendments. 


United States v. Wilder et al., Civil Action No. 8695, Jackson Parish, La. 


Complaint filed: February 21, 1962. 


Status: No trial date set. 
This suit was brought under 42 U.S.C. 1971(a). The Government will show 


that Negro voters were purged from the voter registration rolls in 1956 for errors 
on their appleation forms, but white votes, whose applications contained the 
same or similar errors, were not purged. In addition, the Government contends 
that since 1956 the registrar of voters has applied different and more stringent 
standards to Negro applicants than to white applicants in the administration of 
the voter qualification laws, including the testing of applicants on their ability 
to read and interpret provisions of the Louisiana and U.S. Constitutions. More 
than SO percent of the white persons and less than 20 percent. of the Negroes of 
voting age are registered to vote in this parish, 


DEPARTMENT OF JUSTICE, 
Washington, Alarch 30, 1962. 
Hon, Sam J. Erven, Jr.. 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

Dear SENATOR: This is in response to your letter of March 23, 1962, requesting 
certain information in connection with forthcoming hearings before the Sub- 
committee on Constitutional Rights of the Committee on the Judiciary, on 8. 480, 
S. 2750, and S. 2079. You ask for the number of criminal cases which have been 
instituted against election officials for the wrongful refusal to register prospective 
voters since January 1, 1950, and particularly any cases which may have been 
brought as a result of the application of a literacy test. 

The statistical records of the Departinent, unfortunately, are not broken down 
in such a fashion as to permit a statistical breakdown of presentations to grand 
juries by subject matter. I have, however, made every effort to get as complete 
{nformation as possible, Based upon the records that are available and the 
recollection of the lawyers in the Department who worked in this area from 
1950 until the enactment of the Civil Rights Act of 1957, it appears that presenta- 
tions on voting matters were made during that period ¢o three grand juries. 
Two were made in Mississippi and one in Louisiana. 

The two matters in Mississippi were presented in 1952 and 1958. These in- 
volved simple refusals to register Negroes. The grand juries did not. return 
indictments. 

The grand jury in Louisiana was convened in December 1956 to consider purges 
from the voting rolls in six parishes in Louisiana. These purges were based in 
part on mistakes in filling out the forms used in Louisiana. To that extent. they 
involved the use of a performance test, the administration of which would be 


affected by the bills under consideration. 


: 
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The Louisiana grand jury also failed to return indictments. This matter was 
discussed in the hearings before the subcumiittee prior to the enactment of the 
1957 stutute. 

While it is impossible to be sure, beeause of the manner in which our recerds 
are kept, Tam quite contident that these are all the voting matters which have 
been presented on the criminal side since 1950. None has been presented since 
the passage of the 1057 act. 

Very truly yours, 
BURKE MARSIALL, 
Assistant Attorney General, Civil Rights Division. 


OPINIONS OF STATIC ATTORNEYS GENERAL ON THE 
PENDING BILLS 


Lerrer From Senaror Sam J. Ervin, Jr. SuscomMirrEe Catr- 
MAN, ReQquesrine Opinions oF Stare ATTORNEYS GENERAL 
Ferrvuary 5, 1062, 


Dian Mr. ArroRNEY GENERAL: The Senate Subcommittee on Constitutional 
Rights is presently considering two bills relating to Hteracy requirements 
as conditions for voting, One of these is S. 2750, the administration bill, and 
the other is S. 480, introduced by Senator Javits. It is anticipated that public 
hearings on these bills will be held in March. 

In view of the possible effect of these bills on State laws, it would be of 
grent assistance to the subcommittee to have your opinion as chief law enforce- 
ment officer of your Stute, on the constitutionality and desirability of these 
measures, 

As you will note, S. 2750 proposes various congressional findings regarding the 
right to vote; the denial of that right to some persons; the sufficiency of a sixth 
grade education as basis for a lteracy requirement; the lack of proficiency in 
Innglish us ground for denial of the franchise; and the power of Congress, under 
article | and the 14th and 15th amendments of the Constitution, to legislate on 
these matters. 

Section 2 of S. 2750 would amend section 1971, title 42, United States Code, 
which provides for preventive judicial relief when a person is arbitrarily deprived 
of his voting rights. In connection with the right to vote for national officers, the 
bill in effect adds as grounds for such court action: (1) the application toe anv 
persons of standards or procedures more stringent than are applied to others 
similarly situated; and (2) the denial to any person otherwise qualified by law 
of the right to vote on account of his performance in any examination, whether 
for literacy or otherwise, if that person has not been adjudged incompetent and 
has completed the sixth primary grade of any public or accredited private school 
in any State or territory, the District of Columbia, or Puerto Rico. 

S. 480 contains similar provisions which would apply to all elections, State 
as well as Federal. 

Provisions of the Constitution, as you know, spell out the power of the States 
to establish voter qualifications. Under article I, and the 17th amendment, the 
electors for Senators and Congressmen in each State “shall have the qualifica- 
tions requisite for electors of the most numerous branch of the State legisla- 
tures.” Under article II and the 12th amendment, the President and Vice Presi- 
dent are to be elected by electors who must be chosen in each State “in such 
Manner as the Legislature thereof may direct.” 

Numerous decisions by the U.S. Supreme Court in such cases as Pope v. Wil- 
liamg (198 U.S. 621) and Mason v, Missouri (179 U.S. 328) have upheld the 
broad powers of the State to determine the conditions under which the right of 
suffrage may be exercised. Three years ago the Supreme Court, in Lassiter v. 
Northampton Election Board (360 U.S. 45), ruled that a North Carolina literacy 
test applicable to all voters irrespective of race or color was constitutional under 
the 14th and 17th amendments. In its unanimous opinion, the Court cited its 
ruling in Guinn v. U.S. (238 U.S. 347) that the estublishment of a literacy test 
“was but the exercise by the State of a lawful power vested in it not subject to 


our supervision.” 
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In your opinion, can the provisions of the bills before the subcommittee be 
reconciled with these holdings and with the applicable provisions of the Consti- 
tution? On a related issue, the subcommittee would also be interested In your 
comments on the constitutionality of creating a presumption in law that comple- 
tion of a sixth grade education is of itself proof of Mteracy and the capacity to 
exercise the franchise intelligently. 

The subcommittee will uppreciate receiving, prior to the beginning of the 
hearings, the benefit of your views regarding these questions. It would also 
appreciate authorization to insert your expression of views in the printed record. 
Thanking you for your assistance in our study, and with all kind wishes, I am, 


Sincerely yours, 
Sam J. Ervin, Jr., Chairman. 


Letrer From Senator Sam J. Ervin, Jr., SuscomMitree CoamMan, 
Requvestinea Furruer Orrnions From Arrorneys GENERAL AND 


CONSTITUTIONAL-LAW PROFESSORS 
U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 


SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
March 28, 1962. 


DEAR — : 
In connection with my previous letter concerning the subcommittee’s forth- 


coming hearings on S. 480 and 8. 2750, I am enclosing a copy of 8, 2979, which 
also pertains to voter qualifications. This bill was referred to the subcommittee 
yesterday and will be considered at the hearings. 

The subcommittee will appreciate your supplementing your original statement 
with comments on 8S, 2979, so that rour views on each of the bills, pertaining to 
this subject, might be made a part of our record. 

With all kind wishes, I am, 


Sincerely, 
Sam J. Ervin, Jr., Chairman. 


ALASKA 
JUNEAU, March 8, 1962. 


Hon Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
U.S, Senate, Washington, D.C. 

Dear Senator Ervin: This refers to your letter of February 7, 1962, to me, 
in which you ask for our review of two bills relating to Nteracy requirements 
as conditions for voting—S. 2750, the administration bill, and S. 480, introduced 
by Senator Javits. 

I regret that we have been unable to prepare our remarks prior to this time. 
I hope that our remarks will reach you in sufficient time for the hearing. 

You have specifically requested whether, in my opinion, the provisions of the 
bills before the subcommittee can be reconciled with the provisions of the 
Federal Constitution. 

The question posed is a highly complex one. Article I, section 2 of the Con- 
stitution provides that, “The House of Representatives shall be composed of 
Members chosen every second Year by the People of the several States, and the 
Electors in each State shall have the Qualifications requisite for Electors of the 
most numercus Branch of the State Legislature.” The 17th amendment pre- 
scribes the same voting requirements for election of Senators. Under these 
provisions, a citizen has what might be termed a conditional right to vote. The 
State first prescribes requirements to establish who shall vote for the most 
numerous body of its State legislature. Once the voting class of persons is 
determined, they also receive a constitutional right to vote in Federal elections. 
Their constitutional right is entirely dependent upon the State requirements. 
Er parte Yarbarough, 110 U.S. 651, at 656. There is no Federal authority 
granted or implied under these sections as would enable the Government to 
establish eonditions on the exercise of the franchise. This authority is ex- 
clusively delegated to the States. 

However, the States cannot use their power without certain limitations. In 
particular, the 15th amendment to the U.S. Constitution states that no State 
shall deny suffrage on the basis of race and further grants the Congress the 
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power to enforce the amendment by appropriate legislation. The most obvious 
way in which Congress might enforce such an amendment is to simply prescribe 
penalties for persons acting under color of State law who deny suffrage on the 
basis of race. However, this possible solution does not necessarily preclude 
a different approach. In particular, faced with a myriad of varying literacy 
tests, Congress might act to prescribe a uniform literacy test in an effort to insure 
that State literacy tests were not used in a discriminatory manner. The one 
difficulty with this analysis is that the Supreme Court has recently determined 
that literacy tests imposed by States are not prima facie discriminatory. Lasst- 
ter v. Northampton Election. Board, 3860 U.S. 45. A congressional assumption, 
therefore, that literacy tests are being used in a discriminatory manner re- 
quiring congressional action, while not in direct contrast to the Court's finding, 
would at least make a Federal assumption of power that the Court presently 
views as unnecessary. 

Assuming the invalidity or discriminatory application of a State literacy test, 
an individual is always free to contest that requirement in court. C.f. Nizon 
v. Condon, 286 U.S. 73 (1982). However, while a remedy might exist, it is not 
always necessary that that remedy be the only one. Congress might decide that 
a judicial proceeding undertaken by individuals is too time consuming and 
costly and that the only way of insuring proper compliance with the 15th amend- 
ment would be through the means of a federally imposed uniform literacy test. 
This is a close question aud I would not wish to make any definite conclusion 
on it at this time. I should say that I have found no case which is even re- 
motely on point. 

You have also asked cur opinion as to the constitutionality of creating a legal 
presumption that completion of a sixth grade education is of itself proof of 
literacy for the purpose of voting. Assuming that any Federal legislation set- 
ting literacy standards is valid (an assumption difficult to make with assurance), 
it would follow that this presumption would itself be valid. It is a presump- 
tion supported by logic, and while a sixth grade education is not always con- 
clusive evidence of literacy, the proposal does not, to my knowledge, seek to make 
the presumption conclusive. If in the area of criminal law, where legislative 
standards are strictest and presumptions generally minimized, the Supreme Court 
will uphold a logical presumption, I assume the same analysis will hold true in 
the matter of elections. C.f. Tot v. United States, 319 U.S. 463. 

If the views expressed herein would be helpful, there is no objection to your 
inserting them in the printed record. 


Sincerely yours, R BE. M 
Aten EB. Moopy, 


Attorney General. 


CALIFORNIA 


SACRAMENTO, Afarch 28, 1962. 
Hon. SAM J. ERVIN, J”, 
Chairman, Subcommittee on Constitutional Rights, Committce on the Judiciary, 

U.S. Senate, Washington, D.C. 

Dear Sir: We have received your letter dated February 7, 1962, wherein you 
request. our opinion on the constitutionality and desirability of two bills, S. 2750 
and §S,. 480, copies of which accompanied your letter. We regret that the stress 
of urgent State business has prevented an earlier reply and has precluded our 
rendering a formal opinion yvegarding these bills. However, we are happy to 
provide you with our informal views regarding the following two questions 
presented in your letter: 

1. Whether the provisions of the bills before the Subcommittee on Constitu- 
tional Rights can be reconciled with several holdings by the U.S. Supreme Court 
sustaining literacy tests and with the applicable provisions of the Constitution. 

2. Whether the creation of a presumption of law that completion of a sixth 
grade education is of itself proof of literacy and the capacity to exercise the 
franchise intelligently is constitutional. 

Before presenting our views on the first question, we must look at the pro- 
visions of these bills. In essence, S. 2750 provides that no person shall he denied 
the right to vote in any Federal election on account of his performance in any 
examination, if such person has not been adjudged incompetent and has com- 
pleted the sixth grade. S. 480 provides that all citizens of the United States, 
otherwise qualified to vote at any election, shall be entitled to vote without sub- 
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jection to any requirement designed to determine lit: racy, comprehension, intel- 
ligence or other tests of education, knowledge, or understanding in the case of 
any citizen who has not been adjudged an incompetent and who has completed 
the sixth grade. 

In brief, it is our view that neither of these measures is constitutional because 
of the absence of power in Congress to enact such legislation. Both measures 
propose an eradication of literacy tests in the case of a competent person who 
has received a sixth grade education. Since literacy tests have generally been 
held to be valid, analysis requires a determination of the source of this power 
of eradication. 

Regarding S. 2750, this power cannot be found under article I, section 4 of 
the Constitution. The Constitution adopted, as the qualifications of electors 
for Members of Congress, those prescribed by the State for electors of the most 
numerous branch of the State legislature (Stafford v. Templeton, 185 U.S. 487), 
The qualification of the voter is determined by the law of the State where he 
votes (Exe parte Yarbrough, 110 U.S. 651). These cases point out that the 
Constitution confers upon a State the sole power to determine the qualifications 
of voters therein: the Federal Government has no power to determine qualifica- 
tious of voters in Federal elections. Therefore, article I, section 4, gives Congress 
no power, the exercise of which would supersede any measures enacted by 
States under article I, section 2, and the 17th amendment. 

Nor does Congress have any power, as such, to determine qualifications of 
yoters in any election. “The States, not the Federal Government, prescribe 
the qualifications for the exercise of the franchise” (Davis y. Sehnell, 81 F. 
Supp. 872, aff’d. 336 U.S. 933). The conditions under which the right of suffrage 
is to be exercised are matters for the States alone to prescribe (Pope v. Wil- 
liames, 193 U.S. 621). 

If Congress has no power to determine qualifications 
of erndication must be found in the protecting powers of 


amendment and section 2 of the 15th amendment. 
The mere requirement of a Hteracy test does not violate the equal protection 


canse or the 15th amendment (Lassiter v. Northanipton Kiection Board, 860 
U.S. 435. Guinn v. United States, 828 U.S. 347), Nor does the mere requirement 
of such a test vielate the due process clause (Franklin vy. Harper, 205 Ga. 779, 
appeal dismissed 339 U.S. 6). 
Therefore, since the mere requiremen | 
of the above amendments, and the rights th 
violated, Congress is exceeding the scope of the protecting powers by erndleating 
that which does not constitute prohibited “State action.” Thus Congress has no 
power of eradicating literacy tests by virtue of the protecting powers conferred 
by these amendments. 
Concerning the question of the constitutionality of the creation of a legal 
presumption of Ilterney, it would seem that such presumption would be con- 
stitutional because of the close correlation between the facts on which the 
presumption is based and the fact presumed. However, the ereation of such 
a presumption by Congress would not be valid. Since Congress has no power 
whatsoever to determine the qualifications of voters, Congress has no power to 
substitute its judgment for that of the States. Thus Congress has no power 
to put a presumption of literacy in the place of a test to determine the existence 


of literacy. 
We hope that this informal expression of our views has provided some 


assistance to the subcommittee In its study. 
Very truly yours, 
STANLEY Mosk. 
Attorney General. 


Cranes A. BARRETT, 
Assistant Attorney General, 


of voters, then the power 
section 5 of the 14th 


t of a literacy test does not violate either 
erein given to persons are not 


CONNECTICUT 
Hartrorp, Varech 22, 1962. 


Hon. Sam J. Ervin, dr.. 
Chairman, Committee on the Judiciary, Subcommittee on Constitutional Rights, 
U.S. Senate, Senate Office Building, Washington, D.C. 
Dear Senator Ervin: In your letter dated February 7. you requesetd my 
opinion with regard to the constitutionality and desirability of two proposed 
hills under consideration by your committee relating to literacy requirements as 


conditions for voting, being S. 2750 and S. 480. 
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My own experience with vegard to this matter and inquiries which I have 
made after receiving your letter reveal that this is not a problem in Connecticut 
since an individual who has completed the sixth grade of any public, parochial, 
or accredited private school would have no difficulty in meeting the reading 
qualification prescribed under our Connecticut constitution, 

However, I shall be happy to look into the problems which you raised in your 


letter. 


Very truly yours, 
ALBERT L. Coes, Attorney General. 


FLORIDA 
TALLAWASSER, February 12, 1962. 


Re Federal legislation prohibiting illiterates from voting. 


Hon. Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 

Dear Senator Hrvin: I have studied and given considerable thought to your 
letter of February 7, 1962, concerning Federal legislation regulating the privilege 
of voting by {lliterates and pursuant to your request, offer the following observa- 
tions which you may insert in the printed recor’ if you desire, 

It has long been my impression, and it seems well founded in law, that the 
right of suffrage is not conferred by the Federal Government but is generally 
derived from the separate States under State constitutions. See 18 Am. 
Jur. 21, Elections, section 45 et seq.; 11 Fla. Jur. 350, Elections, section 12 et 
seq.; 29 C.J.S8. 25, Elections, section 5, et seq. This being the case, there comes 
to mind a serious question as to the appropriateness of Federal legislation at- 
tempting to provide for regulations in this area. 

To further complicate matters, the constitution of the State of Florida, while 
specifically denying several classes the privilege of registering to vote (see 
article VI, section 5) makes no reference to literacy except those declared insane 
by a court of competent jurisdiction as a basis for such an exclusion. It is a 
general rule of statutory construction followed by the courts of Florida that 
where certain specific inclusions are made in the law, those things not specifi- 
cally included were intended to be excluded under the doctrine of expressio 
unius est excluso alterius. Dobbs v. Sea fale Hotcl, 56 So, 2d 841; Alsop v. 
Pierce, 19 So, 2d TM), 155 Fla. 184; Ideal Farms Drainage Diat, v. Certain Lands, 
19 So. 2d 234, 154 Pla. 554; In re Ratiff’s Estate, 188 So. 128, 187 Fla. 229. 

Thus, there appears to have been no intention on the part of the framers of 
the constitution of the State of Florida to consider literacy as a prerequisite to 
registering to vote. 

Furthermore, the Florida courts have held that where the constitution has 

prescribed the qualifications of electors, the State legislature is powerless to 
enact legislation modifying such qualifications. (See State ez rel. Lamar v. 
Dillon (18938) 82 Fla. 545, 14 So, 888, 22 L.R.A, 124: Riley v. Holmer (1980) 100 
Fla. 938, 181 So. 330; Thomas vy. State (1952) Fla., 58 So. 2d 178, 84 A.L.R. 2d 
140.) 
Literacy not now being a qualification for voting in Morida under the State 
constitution, the legislature has provided for illiterates to vote (see sec. 101.48, 
Florida Statutes), thus establishing a public policy for this State in favor of 
permitting illiterates to vote. While the State legislature might repeal this pro- 
vision, it would, under the authorities cited above, appear powerless to enact 
legislation implementing the proposed Federal legislation prior to an appropriate 
amendment -of the State constitution which would require an overt act on the 
part of the people of Florida. 

Trusting these observations may be useful to your committee in ita delibera- 
tion on the question discussed herein, I remain 


Sincerely, 
Ricuarp W. Ervin, Attorney General. 
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ILLINOIS 
SprinoFIELD, February 14, 1962. 


File No. 228. 
Elections: Qualifications of Illinois electors, literacy requirement. 


Senator Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, U.S. Senate, 
Washington, D.C. 

DeaR Senator Ervin: I have your communication of February 7, 1962, en- 
closing printed copies of S. 2750 and S. 480, both bills relating to literacy re- 
quirements of electors and the sufficiency of a sixth grade education as meeting 
. the requirement. 

~The Iilinois constitutional provision relating to the qualifica‘ions of electors 
ig found in article VII, section 1, and {s as follows: 

“Every person having resided in this State one year, in the county ninety 
days, and in the election district thirty days next preceding any election therein, 
who was an elector in this State on the first day of April, in the year of our 
Lord one thousand eight hundred and forty-eight, or obtained a certificate of 
naturalization, before any court of record in this State, prior to the first day 
of January, in the year of our Lord one thousand eight hundred and seventy. 
or who shall be a male citizen of the United States, above the age of twenty-one 
years, shall be entitled to vote at such election.” 

(Since the adoption of the 19th amendment of the Constitution of the United 
States, women are entitled to vote the same as men.) 

_ Section 7 of said article VII provides that the general assembly shall pass 

laws excluding from the right of suffrage persons convicted of infamous crimes. 
: Our supreme court, in construing section 1 supra, in the case of People v. Hoff- 

man, 116 Ill. 587, held that the legislature could not add to or increase the 
qualifications of electors as set forth in the constitution. This case involved the 
constitutionality of a registration act and the court, in its opinion, pointed out 
that registration was not an additional qualification, but was merely a means 
‘to determine whether the elector possessed the necessary constitutional 
qualifications. | 

Other cases holding that the general assembly cannot increase or add to con- 
stitutional qualifications are People v. McCormick, 261 Ill. 418, People v. Board 
of ads Commissioners, 221 Ill. 9, and Bardens v. Judges Retirement System, 
22 Til. 2 p 

Under article I and the 17th amendment of the Constitution of the United 
States, the electors for Senators and Congressmen in each State “shall have 
the qualifications requisite for electors of the most numerous branch of the 
State legislature.” Under article II and the 12th amendment, the President and 
Vice President nre to be elected by electors who must be chosen in each State 
“in such manner as the legislature thereof may direct.” 

It is apparent that, under the IiHnois constitution, there can be no literacy 
requirement of electors, and, for that reason, I do not care to speculate on 
the question of the constitutionality of said proposed bills as applied to other 


States. 


Very truly yours, 
Wriz1am G. CrarKk, Attorney General. 


INDIANA 

. InpIANAPOLIS, March 14, 1962. 
Hon. Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, 

U.S. Senate, Washington, D.C. 

Dear Senator Ervin: Your letter dated February 7, 1962, addressed to 
Edwin K. Steers, attorney general, was referred to the undersigned for reply 
and study. 

Please be advised that the late acknowledgment of your letter, which I regret, 
should not be interpreted as a lack of interest in the subject matter thereof. 
I have read Senate bills S. 2750 and 8. 480, attached to your letter, with 
considerable interest and have made a cursory examination of our laws whieh 


might have a bearing upon your questiong. 
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If, after a more complete study of the matters involved, this office is able to 
contribute any substantial information which may be of value to your subcom- 
mittee, the same will be forwarded to you. 


Respectfully yours, 
AppIson M. DowLInNae, 


Chief Counsel, Office of the Attorney General. 


KENTUCKY 
FranKrost, lebruary 21, 1962. 


Hon. Sam J. Ervin, Jr., 
U.S. Senator, 

Chairman, Subcommittee on Constitutional Rights, 

Washington, D.C. 

Dear Senator Ervin: This is in response to your letter of February 7 in 
which you state that the Senate Subcommittee on Constitutional Rights is pres- 
ently considering two bills relating to literacy requirements as conditions for 
voting. In view of the possible effect of these bills on State laws you, on behalf 
of the subcommittee, request my opinion concerning the constitutionality and 
desirability of these two bills. 

The Commonwealth of Kentucky has no literacy requirements for voting and 
in fact provision is made to assist illiterate voters in casting their votes at the 
polls. Thus the two proposed bills before the Senate subcommittee would have 


no effect on voting requirements in Kentucky. 
Section 145 of our constitution prescribes the qualifications for voting and for 


your information reads as follows: 

“Every citizen of the United States of the age of eighteen years who has 
resided in the state one year, and in the county six months, and the precinct 
in which he offers to vote sixty days next preceding the election, shall be a 
voter in said precinct and not elsewhere but the following persons are excepted 
and shall not have the right to vote. 

“1, Persons convicted in any court of competent jurisdiction of treasva, or 
felony, or bribery in an election, or of such misdemeanor as the Geveral Assem- 
bly may declare shall operate as an exclusion from the right of suffrage, but 
persons hereby excluded may be restored to their civil rights by executive pardon. 

“2, Persons who, at the time of the election, are in confinemert under the 


judgment of a court for some penal offense. 


“8. Idiots and insane persons.” 
Section 147 of our constitution authorizes our general assembly to require all 


qualified voters to register. The legislature has implemented this constitutional 
authorization by the enactment of Chapter 117 KRS. Thus in Kentucky when a 
person possesses the qualifications enumerated in section 145 of our constitution 
quoted above, he is entitled to vote providing he signs a registration card in the 
office of the county court clerk of the county in which he resides. 

The case of Lassiter v. Northampton Election Board (360 U.S. 45, 79 SCT 985), 
recites the fact thnt the Federal Constitution delegates to the State the power to 
determine the conditions under which the right of suffrage may be exercised and 
further, that the courts will not interfere as long as such conditions are reason- 
able and apply equally to all persons regardless of race, creed, or color, This case 
further upholds the State requirement of a literncy test so long as it is fair on its 
face. Thus in view of the Supreme Court’s decision and the referred-to case, the 
proposed bills, which attempt to set up literacy requirements as conditions for vot- 
ing in face of the constitutional delegation of such authority to the various States, 
would appear to be invalid. It would niso appear that the best proof of Nteracy 
would be the ability to read and write, rather than the mere fact that the voter 


completed a sixth grade education. 


Yours very truly, 
JOHN B. BRECKINRIDGE, 


Attorney General. 
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LOUISIANA 
Baton Rov: &, March 1, 1962. 


Hon. Sam J. Ervin, Jr., 
U.8. Senate, Subcommittee on Constitutional Rights, Committee on the Judi- 
ciary, Senate Office Building, Washington, D.C. 

Deak SENATOR Ervin: Receipt of your good letter dated February 7, 1962, is 
hereby acknowledged. The subject matter on which you have asked my advice, 
I consider of the very greatest importance. 

I am of the opinion that Senate bill 2750, as well as Senate bill 480, are un- 
constitutional. I transmit herewith memorandums in support of this view. 

Basically, I submit that this matter is expressly reserved to the individual 
States by the U.S. Constitution and consequently, there is not only no consti- 
tutional authority for the Congress to entertain and pass such legislation, but 
there is the express reservation in the Constitution which is in direct conflict 
with any such presumed authority. 

Absent such authority in the Constitution, such of necessity would have to be 
established by constitutional amendment in the same manner the 15th amend- 
ment was adopted and the 19th amendment was adopted. Certainly both of 
these amendments dealing with Negroes and the feminine sex, respectively, 
establish constitutional rights theretofore nonexistent in the province of suf- 


frage. 

I firmly feel that for the Congress to entertain such legislation, the U.S. Con- 
stitution would have to be amended so as to establish authority for the Con- 
gress so to do. 

I would appreciate it very much indeed if you would keep me posted and ad- 

vised as to the progress of this legisiation before the committee and the Con- 
gress. 
I subscribe entirely to the views expressed by one of the grent believers in 
centralized power, Alexander Hamilton, in the Federalist No. 59 (Feb. 22, 1788) 
when he explained the reason for the power to regulate elections remaining in 
the States, as follows: 

“Suppose an article had been introduced into the Constitution, empowering the 
United States to regulate the elections for the particular States, would any 
man have hesitated to condemn it, both as an uniearrantable transposition of 
power, and as a premeditated engine for the destruction of State governments?" 
(Emphasis mine.) 

If I can be of further assistance to you, through testimony before your com- 
mittee or otherwise, please do not hesitate to call. 

i herewith my authorization to insert any or all of my expression in the 
record. 


Sincerely. 
: Jack P, F. GREMILLION, 


Attorney General. 


New Orveans, March §, 1962. 


Hon. Sam J. Ervin, JR, 
U. 8S. Senator, 
Senate Office Building, 
Washington, D.C. 

DeaR SENATOR Ervin: Reference is made to your letter of February 7, 1962, 
and my reply thereto under date of March 1. 

Please find enclosed a supplemental memorandum dealing with the consti- 
tutionality of Sennte bill No. 2750 and Senate bill No. 480. 

With best wishes, I remain, 


Cordially, 
JACK P, F. GREMILLION, 


Attorney General. 


- Enclosure. 
MEMORANDUM ON LiTERACY LEGISLATION 


Any Federal legislation affecting the voting field must find its source in the 


U.S. Constitution. 

One of the fundamental sources of national power fs article 1, section 4, which 
provides: “The Times, Places, and Manner of holding Elections for Senators and 
Representatives, shall be prescribed in each State by the Legislature thereof; 
but the Congress may at any time by Law make or alter such Regulations, except 


as to the Places of chusing Senators. 


a 
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While Congress has legislated a few times under this grant of authority, there 
is still considerable doubt as to the extent of the power, particularly with refer- 
ence to the term “Manner” as used in the above section. See Newberry v. 
United States, 41 8S. Ct. 469, 256 U.S. 232, 65 L. Ed. 913; Note, 46 Virginia Law 
Review 945, 949. 

Article 1, section 2 of ihe Federal Constitution provides that those electors 
who are qualified to vote for the largest State legislative body shall elect the 
Represcpytatives to Congress. Pursuant to this section, States have established 
requirements for the exercise of suffrage, most of which haye been upheld by 
the U.S. Supreme Court. 

Never in the history of this Nation has there been universal suffrage. It 
has always been understood that States could establish reasonable restrictions 
on the right to vote. See Note, 46 Virginia Law Review 945, 949; 47 American 
Bar Association Journal 251 (March 1961). 

Suffrage and citizenship are not the same. Suffrage is not one of the inherent 
or natural rights given to man by his Creator; nor is it a right of property or 
an absolute personal right. Suffrage is in all respects a conventional right, a 
gift of the State, subject to be taken away or withheld by the power of the State. 

Anderson v. Baker, 23 Md. 581; Cooley, Const. L. 276, 277; Gougar v. Timber- 
lake, 148 Ind, 38, 37 L.R.A. 6:4, 62 Am. St, Rep. 487, 46 N E. 339, Black, Const. 
Law, 644; Story Const, sec. 581; note to State ex rel Allison v. Blake, 25 L.R.A, 
480; 12 American Jurisprudence, Verbo Constitutional Law, Section 466. 

Before the 14th and 15th amendments the entire control of the elective fran- 
chise belonged exclusively to the several States, and the right or privilege of 
voting was (as it still is) one arising under the constitution of each State, and 
not under the Constitution of the United States. 

Anderson v. Baker, 23 Md. 623; Cooley, Const. L. 277; Kinneen v. Wells, 144 
Mass, 497, 59 Am. Rep. 105, 11 N.B. 916; Stone v. Smith, 159 Mass. 413, 34 N.B. 
521; Gougar v. Timberlake, 148 Ind. 38, 37 L.R.A. 644, 62 Am. St. Rep. 487, 46 
N.E. 339: 16 Albany L. J. 272; United States v, Anthony, 11 Blatchf. 202, Fed. 
Cas. No. 14,459; Van Valkenburg v. Brown, 43 Cal. 48, 18 Am. Rep. 186; Mason v. 
Missouri, 179 U.S. 328, 45 L. Ed. 214. 

Since the adoption of the 14th and 15th amendments, the power to regulate 
suffrage is still retained by the several States, provided only that they must 
not deny or abridge it on account of race, color, or previous condition of servitude 
and that the regulation applies equally and impartially. 

United States v. Harris, 106 U.S. 636, 644, 27 L. Ed. 292, 295, 1 Sup. Ct. Rep. 
601 ; James v. Bowman, 190 U.S. 127, 47 L. Ed. 979, 23 Sup. Ct. Rep. 678; Minor v. 
Happersett, 21 Wall. 178, 22 L. Ed. 681; United States v. Reese, 92 U.S. 214, 217, 
218, 23 L. Ed. 563-565: United States v. Cruikshank, 92 U.S. 542, 5u5, 556, 23 L, 
Ed. 588, 592; MacDougall v. Green, 335 U.S. 1, 49 S. Ct. 1, 98 L. Ed. 3; Pope v. 
Williams, 193 U.S. 621, 48 L. Ed. 817. 

States may prescribe for all popular elections any qualification of age, sex, 
residence, property, or education which they see fit to prescribe, subject only 
to the restriction that their constitution and laws regulating the subject apply 
uniformly and impartially to white and colored alike. 

Williams v. Afississippi, 170 U.S. 218, 42 L. Ed. 1012, 18 Sup. Ct. Rept. 683; Gib- . 
son V. Mississippi, 162 U.S. 582, 40 L. Ed. 1079, 16 Sup. Ct. Rept. 904; Gilea v. 
Harris, 189 U.S. 475, 47 L. Ed. 909, 28 Sup. Ct. Rept. 689; Jnmes v. Booman, 
190 U.S. 127, 47 L. Ed. 979, 28 Sup. Ct. Rept. 678; Guinn v. United States, 2388 
U.S. 347. Lassiter v. Northampton County Board of Elections, 360 U.S. 45, 79 
S. Ct. 985, 3 L. Ed. 2d 1072; note to State ex rel Allison v. Blake, 12 L.R.A. 480; 
47 American Bar Association Journal 251 (March 1961). 

The regulation of the right to vote belongs exclusively to the State. It is not 
a civil right or privilege, but a political right, not necessarily resulting from 
citizenship, and over the acquisition and enjoyment of which the judicial power 
of the United States has no jurisdiction or control, except in cases falling within 
and governed by the 15th amendment. 

Scott v. Sandford, 19 How. 393, 15 L. Ed. 691; Ward v. Maryland, 12 Wall. 
418, 20 L. Ed. 449: Slaughter-House Cases, 16 Wall. 79, 21 L. Ed. 409; Neat v. 
Delaware, 103 U.S. 370, 26 L. Ed. 667; Ew parte Yarbrough, 110 U.S. 651, 28 L. 
Ed. 274, 4 Sup. Ct. Rept. 152; Amy v. Smith, 1 Litt (Ky.) 826; Lanz v. Randall, 
4 Dill. 425, Fed. Case No. 8.080; Short v. State, 80 Md. 401, 20 L.R.A. 404, 31 Atl. 
822; Anderson v. Baker, 28 Md. 5381. 

The ' 15th’ amendment: does. not, confer: the right of suffrage en anyone . but 
operates to prevent discrimination in the exercise of the elective franchise on 
account of race, color, or previous condition of servitude.’ Untted: States ¥. 


Reese, 92 U.S. 214, 23 L. Ed. 563. 
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“While section 2 of the 14th amendment, which provides for apportionment 
of Representatives among the States according to their respective numbers 
counting the whole number of persons in each State (except Indians not taxed) 
speaks of ‘the right to vote,’ the right protected ‘refers to the right to vote as 
established by the laws and constitution of the State.’ McPherson v. Blacker, 
146 U.S. 1, 39, 18 S. Ct. 3, 12, 86 L. Ed. 899." Lassiter v. Northampton County 
Board of Elections, 360 U.S. 45, 79 S. Ct. 985, 3 L. Ed. 2d 1072. 

The Lassiter case, supra, holds that a State statutory requirement, applicable 
to all races, that a prospective voter be able to read and write any section of 
the State constitution in the English language is a fair way of determining 
whether a person is literate and bears a relationship to the desire of a State to 
raise the standard for people of all races who cast the ballot. In its unanimous 
opinion, the court cited its ruling in Guinn v. United States, 238 U.S. 347, 
that the establishment of a literacy test “was but the exercise by the State of 
a lawful power vested in it not subject to our supervision.” In the Lassiter 
case, supra, the court commented on State literacy requirements as follows: 

“The ability to read and write likewise has some relation to standards designed 
to promote intelligent use of the ballot. Literacy and illiteracy are neutral on 
race, creed, color, and sex, as reports around the world show. Literacy and 
intelligence are obviously not synonymous. Illiterate people may be intelligent 
voters, Yet in our society, where newspapers, books, and other printed matter 
canvass and debate campaign issues, a State might conclude that only those 
who are literate should exercise the franchise.” 


MEMORANDUM 


The particular Senate bill in question, No. 2750, sets forth the declaration 
that the Congress of the United States finds that there are certain inadequacies, 
or arbitrary and unreasunable ways practiced by the local States and territories 
to deprive people of “the right to vote.” 

The bill further points out that it would be a violation of the law to: (1) 
apply any standards of procedure to persons more stringent than are applied 
to others similarly situated and (2) denial for any person “otherwise qualificd 
by law” of the right to vote on account of his performance in any examination 
whether for literacy or otherwise. If such person has not been adjudged in- 
competent and has completed the sixth primary grade of any public school 
or accredited private school in any State or territory, the District of Columbia 
or the Commonwealth of Puerto Rico. 

The very first thing that flashes here is a conflict in the constitutional provisions 
which have long been upheld by the U.S. Supreme Court which grants to the 
various States this particular right to set up qualifications insofar as the voters 
of that State are concerned. 

. In the most famous decision on this question, the U.S. Supreme Court stated 
what the law should be (Guinn v. United States, 238 U.S. 347.) 

Therefore, the U.S. Supreme Court has time and time again held that as long 
as the individual States did not discriminate or be in violation of the 14th 
or 15th amendment, that various standards set up which did not discriminate 
and which are reasonable. could be used by the various States in its application 
of its State’s power to determine who should or should not become a registered 
voter. 

This “right to vote’—which we rightly call the “privilege to vote’—has been 
an issue in the United States since its inception. In 1760, the franchise were 
limited by property qualifications. (See the “Growth of American Republic,” 
‘by Samuel Elfot Morrison and Henry Steel Commager, professor of history, 
Columbia University, Oxford Prega 1942.) 

At page 168, the authors indicate that there were really “two American 
Revolutions at the same time, the sectional revolt of 13 counties against 
imperial centralization and 4 class upheaval against vested interests and local 
governing classes. There could be no doubt that the importance of the voting 
privilege dominated a lot of the thinking of the men of our country at the 
time of the formation of the Government.” 

As 80 much a document as the Declaration of Independence of 1776, in its 
concluding paragraph, after making its strong petition for freedom and inde- 
pendence, the writers of that document concluded it by saying: 

“We, therefore, the representatives of the United States of America, in gen- 
eral Congress, assemble, appealing to the Supreme Judge of the world for the 
rectitude of our intentions, due, :in the name, and by authority, of the good 


‘ 


LITERACY TESTS AND VOTER REQUIREMENTS 533 


people of these countries, soicmnly publish and declare, that these united coun- 
ties are and of right are to be free and independent states; that they are ab- 
solved from all allegiance to the British Crown, that all political connection be- 
tween them and the state of Great Britain, is and are to be totally dissolved ; 
and that as free and tndependent states, they have full power to levy war, con- 
clude peace, contact alliances, establish commerce and to do all other acts and 
things which independent states may of right do. In further support of this 
declaration, with a firm reliance on the protection of divine providence, we mu- 
tually pledge to each other our lives, our fortunes and our sacred honor.” 

The forefathers of our country in attempting to adopt a new Constitution 
following the experience under the Articles of Confederation, paid tremendous 
attention to the position of the States as they would be under the new républl- 
can form of government. 

In the Federalists, No. 17, by Hamilton, he points out what advantages the 
new form of government would be to each individual State. It is interesting 
to note what Hamilton states in a portion of the Federalists, No. 17. Some of 
the quotations are as follows: 

“It may be said that it would tend to render the Government of the Union too 
powerful, and to enable it to absolve those rules * * *, which it might be 
judged proper to leave with the States for local purposes; allowing the utmost 
latitude to the love of power which any reasonable man can require, I confess 
I am at a loss to discover what temptations the persons entrusted with the 
administration of the General Government could ever feel to divest the States of 
the authorities of that description.” 

In the same light he makes this comparison in the same paper— 

“It will always be far more easy for the State governments to encroach upon 
the national authorities, and for the National Government to encroach upon 
the State authorities. The proof of this composition turns upon the greater 
degree of influence which the State governments, if they administer their af- 
fairs with uprighteousness and prudence, will generally possess over the people; 
a circumstance which at the same time teaches us that there is an inherent and 
intrinsic weakness in all federal constitutions; and that too much pains cannot 
be taken in their organization, to give them all the force which is compatible 
with the principles of liberty.” 

Hamilton, continuing his discourse on the Articles of Confederation and the 
new Constitution in Federalist, No. 59, speaking of that provision which states: 
“The Times, Places and Manner of holding Elections for Senators and Repre- 
sentatives, shall be prescribed in each State by the Legislature thereof; but the 
Congress may at any time by Law, make or alter such Regulations, except aa to 
the Places of choosing Senators.” 

And then Hamilton continues by saying: “It will not be alleged, that an 
¢lection law could have been framed and inserted into a constitution which 
would have been always applicable to every vulnerable change in the situation 
of the country * * *”, 

The Southern States, after the Civil War, were forced into a position of 
amending the Constitution, and laws to make sure that the peuple who attempted 
to exercise the privilege of voting were basically qualitied to understand the 


issues upon which they voted. 


MAY THE FEDERAL GOVERNMENT ENCROACH UPON THE REALM OF STATE ACTIVITY AND 
INTERPERE IN A SPHERE RESERVED TO THE STATES ? 


Heretofore the States have had exclusive jurisdiction subject to the super 
vision of their action by courts of voter’s qualification. . 

The U.S. Supreme Court has tlme and time again used the 14th and 15th 
amendments of the Cuustitution to overrun particular incidents either under 
civil rights or under voters’ requirements, which, in their opinion, were of a 
discriminatory nature or which deprived people of equal protection of the law. 
It would seem therefore that insofar as voting is concerned, that specifically the 
15th amendment of the Constitution is the protection needed by various individ- 
uals to protect the so-called privilege of Voting. 


Amendment 15 reads ag follows: 
“Secrion 1. The right of citizens of the United States to vote shall not be 


denied or abridged by the United States or by any State on account of race, 


color, or previous conditions of servitude. 
_ “Section 2. The Congress shall have power to enforce this article by appro- 


priate legislation.” 
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that what the Government is attempting to do 


by statute is place into the liw an additional requirement that oue need not have 
anything but a sixth grade education to be considered a person under the 15th 
amendment. Of course, as that is their intent, the procedure should be by the 
amending of the Constitution which would, in effect, declare that the “right of 
citizens of the United States shall not be denied or abridged by the United States 
or by any State on account of race, color, previous condition of servitude, or the 
fact that they have not completed seven primary grades of education.” 

It would seem, therefore, as specifically indicated heretofore, that there are 
sufficient laws on the books and sufficient jurisprudence by the U.S. Supreme 
Court to protect anyone in connection with the so-called discrimination as to 
voting requirements, either in procedure of standards which might not be 
applied equally, or to the fact that a person would have been unjustly deprived 
of the privilege to vote because of an alleged literacy test which might be 
applied on an unequal basis between peuple of various races, 

The problem then preseats itself again, which has presented itself through 
the last couple of years, as to how far the Federal Government will go in an 
effort to control every operation in the individual States. It cannot be said 
that this problem as to voter requirement of a literacy test is essentially a 


problem dealing with any particular section of the country. This problem is 
one that is felt by practically every State in the Union as some requirements 
are made in an effort to determine whether or not the individual presenting 


himself for voting is an individual qualified to vote, 

It would seem that every State in the Union has a requirement for a person 
either to be a U.S. citizen or a naturalized citizen thereof, a certain require- 
ment as to age and for residency. Not all the States have the requirement 
insofar as illiteracy is concerned but have provisions within their State law 
which calls for, in essence, a notation as to intelligence because it is necessary 
that the individual fill out some particular form of application. 

Therefore, the problem which presents itself here is one which affects every 
State in the Union and while it may not be said that there is any particular 
problem by determining that a sixth primary grade education is enough to 
_ determine literacy, it could be said that this is just another phase of the begin- 
ning of the end. Is this the last move by the Federal Government into the 
sphere of voter requirements by each individual State? 

Would it not be said by the Federal Government in years to come that a 
person need not be but 5 years of age or 12 years of age in order to vote? 
Could it not be said that a person need not live in the jurisdiction of the State, 
but for 1 day or 2 days, or 2 months? Could it not be said that the only thing 
necessary to vote would be the approach to the registration office and the 
~ attempt to affix a signature or a mark? 

” -'Yf this country is to be run by intelligent people and have an intelligent elector- 
ate, it would seem that there would be necessarily applied to the privilege of 
vote, the right of the States to control the caliber and quality of the people who 
should cast that vote. If the Federal Government is allowed to determine at this 
time that a sixth primary grade education is enough to make a person intelligent 
enough to cast a vote, what will happen in the future? 
. Needless to say, the Federal Government has, through the medium of decisions 
of the U.S. Supreme Court, completely departed from the original concept of 
voting. However, the dangerous position here is not that voting requirement is 
either made more lenient or stringent, but is a fact that the U.S. Government, 
through the process, is attempting to take away the last vestige of statehood 
from each and every State in the Tnion. If the Federal Government be allowed 
to have the right to determine under this statute, what it attempts to do, it has 
in essence written off the 10th amendment of the Constitution. Therein whatever 
was reserved to the States, and I daresay that today a State has to look far and 
wide to determine what rights it still has, would have been definitely lost through 
the authority of the Federal Government. 
‘In the interpretation of the various statutes passed by States, in not only civil 
-yights but in votor registration, the Federal courts have taken it upon them- 
selves to transfer from the sphere «,’ State activity to the Federal Government 
the determination of what rights the States have or have not, to set such 


qualification. 
” The interpretation of the U.S. Supreme Court of the 14th, 15th, and 17th 


amendments under the Civil Rights cases “have withort any doubt. indicated a 
slowly pecking away at the rights of the States, those things which many of the 


It would seem, therefore, 


' 
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States, not particularly a section of the country, but all over the country, have 
slowly given forth to relinquishing their rights under the 10th amendment. 

It would not take an individual State of the Union too much time in deter- 
mining under the 10th amendment what rights are still reserved to the States. 
There is nothing In the Constitution of the United States, either by inference or 
otherwise, which will give to the Federal Government the right it now seeks to 
detersnine qualifications of voters as set up by the individual States, 

To say that the Federal Government or the States possess aguinst each other, 
the innate ability to determine that either a sixth grade or a high school grad- 
uate, or college graduate, have the basis for which to further determine what is 
necessary ns requirements for being able to vote, would be to say that each one 
of them have this inherent knowledge. 

But what is attempted to be said here is that the Federal Government should 
not be allowed to again usurp its influence and function into the State activity. 
This is perhaps a rather small way of the Federal Government attempting to 
evade the provisions of the Federal Constitution and attempting to write out 
of the Constitution amendment 10. If this is a sincere desire on the part of the 
Government, it would seem that amendment 15 of the Constitution clearly gives 
the right to the Federal Government to protect people for violation of the privi- 
lege to vote. They could in an effort to further protect, either amend or submit 
to the people, a new constitutional amendment which would say, in essence, “that 
the powers delegated to the United States by the Constitution nor prohibited to 
it by the States, are reserved to the States respectively or to the people except 
in the field of voting.’ Wherein a party should be eligible to vote if he has the 
following requirements and then in that article list the requirements. 

In this way it would give each and every State a chance to determine whether 
or not this rule by the Federal Government gives them the right to move into 
the fleld which has been heretofore specifically reserved unto the States, with 
a check of the States by the Federal Government, through the 15th amendment 
of the Constitution, 

There is no doubt that there is violent conflict herewith by this attempt by the 
Federal Governnent to pass legislation of this type in face of the holdings of the 
U.S. Supreme Court. In Lassiter vy. Northhampton Board of Election, 360 U.S8., 
page 45, the Supreme Court has again gone into the provisions of the literacy 
test after the test had been attacked as violating the 14th, 15th, and 17th amend- 
ments of the Federal Constitution. 

The Court in holding literacy tests valid on page 50, Mr. Justice Douglas 
speaking for the Court. had this to say: “We come back to the question whether 
a State may consistently with the 14th and 17th amendments, apply a literacy 
test to all voters irrespective of race or color.” 

The Court then went on to quote Guinn v. United States, page 366: 

“*No time need be spent on the question of the validity of the literacy test con- 
sidered alone, since we have seen its establishment was but the exercise by the 
State of a lawful power invested in it not subject to our supervision, and in- 
deed, its validity is admitted,’ 

“The States have long becn held to have broad power to determine the condi- 
tions under which the right of suffrage may be exercised.” Proof of this is the 
Williams case (193 U.S. 621 at p. 683) ; Madison v. Missouri (179 U.S. 828, 335) : 
absent, of course, is discrimination which the Coustitution condemns, 

“We do not suggest that any standards which the States desire to adopt may 
be required of voters. But there is wide seope of exercise of its jurisdiction. 
Resident requirements, age. previous criminal record, are obvious examples in- 
dicuting factors which a State may take into consideration to determine the 
qualification of the voters. The ability to read or write likewise has some re- 
lation to standard desire to the use of the ballot. Literacy and illiteracy are 
neutral on race, creed, color, and sex, as ports around the world will show. 
Literacy and intelligence are obviously facts anonymous. The illiterate people 
may be intelligent voters. Yet in our society, when newspapers, periodicals, 
books, and other printed matters canvass and debate campnign issues, a State 
might conclude that only those who are literate be franchised.” 

In essence, this case determined that a literacy test, as applied by States, as 
long as they were not. violative of any provision of the Constitution, were under 
the direct control of the States. And it is interesting to note that in this case 
it is specifically pointed out that there are the constitutional amendments in the 
Constitution to protect people in connection with a literacy test because the Court 
said at page 53 in the same case: “Of course, a literacy test, fair on its face, 
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may be employed to perpetuate that discrimination which the 15th amendment 
was designed to uproot.” 

In other words, in the Northhampton-Lassiter case, the Supreme Court was 
well aware of the fact that a literacy test could be used in an effort to deprive 
people of the privilege to vote, but that they believe that under the 15th amend- 
ment, these individuals will be protected and therefore, they must conclude 
that a statute such as the one to be recommended to the Congress of the United 
States would be in violation of the power granted heretofore by the States. Any 
citizen has the protection under the Federal Constitution, ag it is now written, 
to go into court and protect his right if this particular test in any way discrim- 
inates against him. 

If this particular piece of legislation is allowed to become law, the next step 
would be the reduction in the age requirement and resident requirement to suit 
the fancy uf any particular political individual who suddenly determines that 
there are more voters in the 10-15 year-age bracket, than there are in the 21-65- 


age bracket. 
Therefore, there seems to be no doubt that this is in direct conflict with the 


i aaa of the United States and the holdings as stated by the U.S. Supreme 
ourt. 

Another problem which of course presents itself as to who shall define and 
set out the standard as to literacy. There is nothing in the act which sets up 
a standard as to what literacy is and what illiteracy is. It would seem there- 
fore that in the particular act it would be necessary to particularly herewith 
define what the Federal Government indicates is the definition of a iliterate 
person. 

In Webster's new 20th Century Dictionary, the term “literate” is defined as: 
“Rducated, especially able to read and write.” 

A Federal Government is interested in this man’s ability or person’s ability 
to read or write. ‘hen it should be specifically stated that the Congress of the 
United States can now, by legislation. determine what is or is not literacy. If 
the only requirement they desire is the fact that somebody be able to read or 
write, then I think they could even reduce the requirements from the sixth 
primary grade to perhaps the fourth. It would seem logical to assume that 
by the time a person reaches the fourth or fifth grade, they would be in a posi- 
tion to rend and to write. Then the question would be as to how much reading 
and writing would be necessary. Therefore, it would seem that a standard 
would have to be set up as to whether or not reading should only take into 
consideration the reading of the individual’s name, or, insofar as writing is 


concerned, the writing of the individual’s name. 
These are fields in which the law has not particularly set out any special 


standards. 

It would seem also that the various States, in an effort to determine proper 
voter qualifications, hive taken into consideration something more than the 
ability to read or write. The individual ig required to answer questions in 
connection with certain crimes he may or may not have committed the residency 
where he is now located. It could be said that an individual who has finished 
the sixth primary grade could possibly only know how to read the most elemen- 

tary things and be able to write his signature in the most crude mamner. How- 
ever, it is the opinion that most States have not only literacy and illiteracy 
but some sort of standard as to the intelligence of the individual who is attempt- 
- ing to become a voter. 

The Congress, under the provisions of this bill, are attempting to put a small 
segment of the population in a better position or discriminating against the 


balance of the population for a minority group, in an effort to get the minority 
group to become voters, whether the minority group intends to become voters 


or not, 

In cases heretofore before the U.S. Supreme Court, notably cases in which 
this State has been involved, in reference to voter registration, there have al- 
ways been cases involving whether or not the provisions of the 15th amendment 
have been violated. In a most recent case before the U.S. Supreme Court in- 
volving voter registration and discrimination, the U.S. Government coming in 
under special provisions of the law, alleged violation of the 15th amendment. 
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SUFFRAGE AND ELECTION IN LOUISIANA 


In Louisiana, the requirements to become a voter are set out in article 8, sec- 
tion 1, of the Louisiana constitution of 1921, as amended. In the constitution, 
the requirements to become a registered voter are those on connection with 
citizenship aud age. 

1. You must be either a native or a naturalized citizen, not less than 21 years 
of age, and posses the following requirements: (a) A vertain resident require- 
ment in the State of 1 year, in the parish of 6 months, and then the munici- 
pality in municipal elections of 4 months. And there are provisions of removal 
from on precinct to the other. 

2. The next qualification, in addition to citizenship, age, and residence is that 
of character and literacy, In the Louisiana constitution, article 8, section 1, para- 
graph C, good character is defined. That is, there is a standard set out insofar 
as determination of good character. These standards applied in an equal fashion 
for all persons, meet the requirements of the holdings of the U.S. Supreme Court. 
In addition to the standards of moral character there is listed the so-called 
literacy test. The literacy test in Louisiana consists of the completion of the 
registration blank which has pertinent information on it to endeavor positive 
identification and other information. Basically, however, the powers that de- 
termine whether or not a person is literate or illiterate are set out in the con- 


stitution and are as follows: 
1. A person must be able to read and write the English language or his 


mother’s tongue. 

2. He must demonstrate his ability to read and write when applies for regis- 
tration by the reading and the writing from dictation given by the registrar or an 
interpreter, any portion of the preamble to the Constitution of the United States, 
and by making under oath, administered by the registration officer, written ap- 
plication for registration in the English language or his mother’s tongue. 

3. This application shall contain certain essential facts to show that he is 
entitled to register and vote. The application should be entirely written, dated 
and signed by the applicant. 

If the applicant is unable to write his application in the English language, 
he shall have the right to put it in his mother’s tongue from dictation of an 
interpreter. And as an additional requirement that if he has a physical dis- 
ability, he may write it by the means of dictating same to the Deputy. 

The provisions in connection with registration is the completion by the ap- 


plicant of the following blank card; or one similar to it: 
I ama citizen of the State of Louisiana. 


Mr. 
My nameiis Mrs: (cetcclenncerdcewcwatussemcdonn: 
Miss 
I was born in the county of .......-...---....  DATISN OF cuwicenuesceweun ae 
on the .......... we us Qe teubies sea ccueue sae in the year ........ i 
Iam now ........ years .._..-.. months and ........ days of age. 
I have resided in this. State SINC sis eee oa ewes coum , in this parish since 
Bid ede wares erate e , and in the precinct No. .-..-..., in ward No. ........, of 
this parish, continuously since..-.......--.-...... 


That I am not disenfranchised by any provisions of the constitution of the 


State. 

This so-called test is part of the registration procedure in the State of Louisi- 
ana, The significance of the literacy test as previously indicated, is historical. 
The people of this country have had some qualifications or requirements attached 
to the process of voting for a long time. This requirement as to voting has 
been from time to time modified to some extent but there still remains;in nearly 
every State in the Union, the requirements as to age, residence and citizenship. 
In a good number of the States, and particularly Louisiana, the poll tax has been 
abolished. (See 5 New York Law Forum, 451, 1961). 

However, in Louisiana, there are still many, many elections in which it is 
necessary for the voter to be a bona fide taxpayer because of the type of election 
involved. In elections on bond issues which require the approval of the property 
owners, of course, only those people who have property rights are allowed to 
cast their ballot. 

As can be seen, therefore, many of the States, including Louisiana, take the 
position that any person desiring to become a registered voter must meet cer- 
tain requirements as to demonstrate his ability to understand citizenship. 
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This is not to say that the Federal Government, or any State, should take 
lightly the position of requiring some sort of test to determine Hteracy or il- 
literacy of a voter. It must be assumed that since there are still requirements 
as to age, residence and citizenship, that no one is in favor at this time of re- 
moving all of these qualifications from the law and allowing indiscriminate 
voting by people of all ages and no matter where they reside. It must also be 
assumed that the various States in adopting the conditions to voting did so as 
a matter of protection against illegal or fraudulent voting. Unless there was 
some conditions attached to voting, it would be a fairly simple thing, for voting 
to be highly irregular, 1nd there would never be a stable election held in the 
country or State. 

There are many elections which require a tremendous amount of study by the 
individuals as to what the purposes of the election are and what the issues are. 
One of the best examples of such an election are those in which constitutional 
amendments, especially as to the State of Louisiana, are concerned. In the 
Federal Governmeort, a constitutional amendment is adopted by the legislatures 
of the varions States, but in Louisiana and a lot of other States, the electorate 
must understand what is transpiring and on the date of election, understand 
enough of the issues so that they may intelligently cast their vote. Whether or 
not the requirement of the Federal Government of a sixth primary grade educa- 
tion would be enough for the electorate then to intelligently determine what the 
issues are is problematic. There is no way to tell whether or not the present 
system of a 21-year-old individual who lacks formal education has enough 
ability to understand issues that they are voting upon, It is not difficult to 
assume that even people who are of high intelligence and with formal college 
training have difficulty understanding these Issues in an election. 

However, if the Federal Government is of the belief that elections for public 
office or for issues, such as bond issues and the like, are of such little importance 
that the age requirement of six primary grades would be enough, by that fact 
alone, to declare Hteracy, it would seem that they must be in a position to 
assume responsibility of what might transpire in the event that this bill is passed. 

It would seem that it is very doubtful that a position of a sixth primary grader 
can by that fact alone be understood to have the necessary literacy and intelli- 
gence to cast a ballot in an important election. 

The Federal Government here specifically indicates that the purpose of this 
bill is to assist a great ‘minority group" of the people whom they believe have 
difficulty becoming registered voters because of the so-called Hteracy test. This 
of course is along the same theme and theory of the Federal bureaucracy and 
centralization of government which is attempting to take away from the indi- 
vidual States one of the last vestiges of State’s power. If the Federal Govern- 
ment be allowed to set the requirements and conditions of voting, a sphere 
heretofore allowed only to the States, it will be merely a matter of months or 
years before the Federal Government will, in essence, be calling the date of 
State elections, municipal elections, and town elections, in an effort to get their 
particular program pushed across. 

In the State of Louisiana, there have been many advancements made toward 
the liberalizing of election laws, with the view in mind however, of not allowing 
them to become so Hberal that they would actually not exist on the books. It 
is the contention of most lawmakers that the procedure for voting on various 
issues is important enough that certain restrictions be attached to it. Louisiana, 
in addition to that of making the law as liberal as possible, has still maintained 
certain provisions which are necessary in order to administratively take care 
of the functions of the registration offices throughout the State. 

There are Louisiana laws which protect any individual who attempts to come 
into an office and register and is denied registration. The constitution of the 
State, article 8, section 5, and Louisiana Revised Statutes, title 18, section 
138, provide for methods wherewith the voter can take his case to court. 
Therefore, it would seem in Louisiana that there are sufficient means urder 
local law to allow individuals who feel that they have the qualifications to vote, 
from being denied those qualifications because of their particular incident of 
discrimination. . 

There seems to be no doubt that the election law offered by the group which 
ealls for control of all elections is unconstitutional (Senate bill 480). There 
is nothing in the Constitution which allows the Federal Government to initiate 
any purticular action at all in connection with local elections. While the 
Supreme Court has gone so far as tq hold that in primaries where one political 
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party dominates this amounts to a Federal election if a Federal post is involved, 
they have not as yet and heretofore not said anything particular about how a 
State should conduct its local and municipal elections. Therefore, it must be 
concluded that the intent of the bill which calls for control over all the elections 
is one which is directly in conflict with the Constitution and the jurisprudence 
of the U.S. Supreme Court. (Sce Guinn v. United States.) 

In connection with Senate bill No. 2750, however, there appears to be some 
questions involved as to definitions and qualification of terms. For instance 
the term “otherwise qualified by law” and the term when making reference to 
rejection and refusal to vote in connection with “performance in any examina- 
tion whether for literacy or othericise.” 

The problem is the determination of what “otherwise qualified by law” would 
mean. Does the Federal Government mean as otherwise qualified by State 
law or by a new Federal law which will be enacted. Does it mean that there 
nre certain other requirements which must be first fulfilled before the presenta- 
tion of the evidence of a sixth grade education in an effort to do away with 
the literacy test? 

The next term when s) eaking of an examination in connection with “literacy 
or otherwise” it would seem wise at this tlme to have the Federal Government 
specifically spell out their definition of “literacy,” They must set up a standard 
in the act as to what “literacy” is going to be and who is going to determine 
what “literacy” is at the time the applicant either applies for registration or 
applies for a certificate from an accredited sehool. Senate bill 2750 indicates 
that they would consider anybody who completes a sixth grade education as 
being literate. However, this does not net per se indicate that the person 
would be able to read or write. The common definition of a literate person is 
someone who is able to read or write. How much reading and writing is neces- 
sary to be literate as opposed to illiteracy is very difficult and it is up to the 
Congress as to what constitutional procedure is set out to determine the stand- 
ards necessary to become a liternte voter, 

It is not inconceivable that it is possible fei someone to have completed the 
sixth grade and not be able to rend or write iweording to some standards set 
by some individuals. It is eusy to assume that an individual who is in the first 
vrade begins the process of reading and may begin the process of writing. 
Should the reading and writing be limited orly to the ability to read certain 
words in the English language or should the writing be limited mainly to the 
indication of a person’s name. These are prollems which will necessarily arise 
and unless the bill is moditied to that extent anyway it seems that this will lead 
to nothing but confusion and lawsuits. 

The most important word which is in the Senate bill 2750 appears to be in 
connection with the statement “literacy or otherwise.” It is not at all clear 
as to what they mean by “otherwise.” 

There are two different phases becoming a voter in most of the States. First. 
there is the process of becoming registered which allows a person the right 
then to cast a ballot assuming that it is the type of election in which he is 
eligible. But does it mean that merely because your name is on the registration 
role that you will be able to cast a ballot? 

In the State of Louisiana the process of registration requires that the 
individual meet certain requirements which are included in a literacy test which 
call for the applicant to eventually sign his name. Snpposing an applicant, 
for the sake of argument. appears in the registration office, offers himself for 
registration, states that he is over the ange of 21. gives the proper age, and 
indicates that he resides in the State of Louisiana, in a proper parish, and then 
he is requested to sign the registration card. Suppose he contends that the 
signature on the registration card would then be part of the literacy test, there- 
fore, he is not required under the law to sign the application if he can prove 
that he is graduated or finished an elementary sixth grade edueation. It must 
be remembered that the signature is the vital and important fact in the casting 
of the casting of the ballot in Louistana on election day. (See L.R.S. A-1811- 
1198.) In order to cast a ballot on election day, the applicant must in some 
kind of way be identified. One of the best known ways to be identified and to 
assure someone that a vote has been cast in connection with that particular 
person, would be to have that person’s signature appear on the registration 
rolls. If it is not possible at all for the signature to be part of the registration 
ecard then there will have to be special legislation by the State of Louisiana, 
aside from the registration card, some sort of special affidavit at the time of 
registration which would require the applicant to sign his name. 
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However, assuming even that an applicant was to do that, what if the applica- 
tion is given to the man which Indicates only as to his date of birth, and how 
long he has lived in the parish or the State, and down at the bottom of the 
application, a word to the effect that one does “affix his signature to this eard.” 
What, if the applicant cannot read the words “affix his signature to the card’? 
Would it then be necessary for him to take a test of literacy or would the pro- 
duction of « certificate indicating that he had completed six elementary grades of 
education be enough? Does he have to read specific words, or have only a gen- 
eral knowledge of reading? 

It would cause confusion within the State and also be necessary to enact 
additional legislation to take care of the process of voting. There is an alto- 
gether different standard and requirement set up for the actual casting of a 
batlot in an election, than there is for becoming a registered voter. 

There are many people who become registered voters and who never cast a 
ballot. The only way a ballot can be counted at the polls is to have some-sort 
of mark of identification. If an applicant was to come into the registration 
office and refuse to sign his name on the registration card (which is the only 
means today of determining exactly when he cast his ballot) what would be the 
results on election day? How would the individual be identified? If he is 
allowed to say L have completed the sixth grade and my name is ‘Joe Blow” 
and “you put it down on my appleation as Joe Blow on the typewriter.” How 
will the man be able to cast a vote on election day? Would that be all he has to 
do in an effort to have bis ballot counted on election day, would be to walk in 
the polls and say, “Iam Joe Blow, that’s my name typed there, please vote me.” 
Needless to say, any tampering, by any kind of government, whether Federal or 
State, with the requirements of registration at this time or at any other time 
would be very dangerous in connection with the election process. The only 
problem here is with the so-called privilege to vote and the fact that everybody 
be given equal opportunity and treatment. Under the 15th amendment, which 
governs just about every particular eleetion procedure that could come up, the 
right of a voter is protected. There appears to be every conceivable means of 
assisting a particular party as long as the party is not discriminated against. 
Also the aualytical argument can be made that why require a sixth grade educa- 
tion? Why not state that anybody who can read or write, is literate under a 
broad definition of “literate” and if they can read or write even if in the first 
grade, that they be allowed to cast their ballot. It seems that literacy is not the 
correct term to use in connection with registration, but should be literacy and 
intelligenve. There is no doubt that there is a certain amount of intelligence 
that must go through the procedure of casting a ballot and becoming a registered 


voter. 

There is no need to concentrate on the law involved in this matter. The Con 
stitution of the United States is particularly clear in that the Federal Govern- 
ment has a right to name the proper time, manner and place of election of Federal 
officers, but is absolutely silent for the position of requiring voters in various 
States to meet certain requirements that the States themselves have not. set up. 
And, if that would not be enough, the U.S. Supreme Court has ruled in) Guinn v. 
ee States, supra, that the right to set up the qualifications remains with the 
States. 

The couclusion must be reached that Senate bill No, 480, the one which requires 
the Federal Government to pass the law which would abolish Hteracy tests in all 
elections is unequivocally unconstitutional. As far as Senate bill No. 2750 is 
concerned, again there is no doubt that it is unconstitutional, If it is possible to 
make it constitutional, it would be necessary to define what “otherwise qualified 
by law” is, and also determine what Hteracy or the broad phrase “otherwise” 
would mean in connection with an applicant coming for registration. It should 
also he clearly pointed out the bill should be written to indicate that this 
does not in avy way have anything to do with the law of casting the ballot. The 
mere fact that a registrant becomes a member of the voting society does not in 
itself mean that that registrant can cast his ballot on election day. Many things 
may have intervened which would make the person ineligible to cast a vote. 
Therefore, it must be assumed that the phrase “otherwise” must be limited to the 
extent that it must indicate that this applies only to the time that an applicant 
appears for registration. 

Even if those things have been complicd with, it seems to be very difficult to 
find any constitutional basis for the Federal Government to extend its long arm 
at this time into the local field dealing with registration of voters. There have 
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been civil rights suits in voter registration matters. These sults have bee: 
brought under the l4th, 15th, and 17th amendment and where relief was neces 
sary, it was granted. Therefore, it can be stated that the minority group ne met 
ter how large it is will be protected as long as these amendments are Interprete. 
by the U.S. Supreme Court. We have no reason at the present time to believ: 
that the Court will change its mind in connection with its various rulings 1 
voting cases. The cummittee who is hearing this bill understands precisely what 
the constitutional questions are as they have indicated tn their letter and the 
answer that they would like to have that in view of, and in spite of Guinn v. 
United States. The Federal Government at. this time is attempting to do away 
with the literacy test which in effect will mean that the Federal Government will 
set up the standard in connection with voting registration in the various States. 
It is a very dangerous thing when the Federal Government is determining the 
requirements necessary in local elections. 

Thig country has been existing for some great length of time without. the 
necessity of doing away with literacy tests or other requirements as set up by 
various States. At the present time, there seems to be no particular advantage 
to anyone but the Federal Government to determine that literacy now should be 
judicially declared by the Government of the Unitec States. 

Of course, who knows whether or not this is the iest point that the Federal 
Government will seek in connection with voter registration. Why not have the 
next particular statute deal with age requirement, residency requirement and 
citizenship requirement. Wouldn't it be just as easy for the Federal Govern- 
ment if they could eliminate the so-called literacy test, to also eliminate the 
requirement of age. It is of no moment to say that the Federal Government 
would not do this, because a mere reading of the “Federalist” shows the early 
mistake of believing that the Federal Government would never attempt to seize 
power from the States. The fact remains that the Federal Government has 
grown stronger and stronger, while the States in whatever rights that they 
might still have, have grown weaker and weaker. This has been possible be- 
cause the U.S, Supreme Court has pecked away at the various rights of the 
States and have left only a shell to the 10th amendment. 

It would seem awfully strange to the politicians who are elected to represent 
the people, to merely stand by and allow the power of the States in setting up 
voter registration, to be taken away from the people and given to a Federal 
Government. 

If this committee is sincere, and believes that the Federal Government should 
have this right, then this committee in all fairness, should formulate the neces- 
sary legislature to expunge from the Constitution of the United States, Amend- 
ment No. 10, so that each and every State in the Union can now fully realize 
that they cease to exist us a unity and have become mere territories attached 
to a Federal Government; and can only exist by the whims and desires of this 


Federal power. 
MEMORANDUM ON S. 2079 


The same objections in the previous, memoranda on 8S. 2750 and 8, 480 are 
applicable to 8S, 2979, 

The effect of S. 2079 is to make Congress the judge of the validity of all voter 
qualifications. The proposed act preempts for the Federal Government the en- 
tire fleld of voter qualifications and is obnoxious to the Federal Constitution. 

The Federal Government must find authority to prescribe voter qualifications 
In the Federal Constitution, in order for S, 2979 to be constitutional. No such 
authority for the Federal Government exists anywhere in the Federal Consti- 
ee In fact, it is the other way around. Such authority 1s given to the 
States. 

Article 1, section 2, clause 1, and amendment 17 of the Constitution specifically 
authorize each State to prescribe the qualifications of voters In congressional 
elections; and article 2, section 1, and amendment 12 provide for the determina- 
tion by each State of voter qualifications in the election of presidential electors. 

In Ray v. Blair, 343 U.S. 214, 72 8. Ct. 654, 98 L. Ed. 804, the Court said: 
“The presidential electors exercise a Federal function in balloting for President 
and Vice President but they are not Federal officers or agents any more than 
the State elector who votes for Congressmen. They act by authority of the 
State that in turn receives its authority from the Federal Constitution.” 

In Breedlove vy. Suttles (302 U.S. 277; 58 8. Ct. 205; 82 T.. Hd. 252), the Court 
said: “Privilege of voting is not derived from the United States, but is conferred 
by the State and, save as restrained by the 15th and 19th amendments and other 
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provisions of the Federal Constitution, the State may condition suffrage as it 
deems appropriate.” 

In Snowden v. Hughes (821 U.S. 1; 64S. Ct. 817; 88 L. Ed, 497), the Court said: : 
“The right to become a candidate for State office, like the right to vote for the 
election of State officers, is a right or privilege of State citizenship not of national 
citizenship.” 

Proposed S. 2979 attempts to find its authority in the 14th and 15th nmendments. 

There is nothing in the 14th or 15th amendments which takes away the author- 
ity of a State to prescribe voter qualifications and gives it to the Federal Govern- 
ment. The 14th amendment itself, in section 2, recognizes the prerogative of 
each State to prescribe voter qualifications in addition to age, residence, and 
crime (Saunders v. Wilkins (152 F, 2d 235; cert. den, 328 U.S. 870; 66S. Ct. 1362; 
90 L. Ed. 1640) : “Willoughby on the Constitution of the United States” (2d ed., 
vol. 2, sec. 847, pp. 625-626). . 

In McPherson v. Blacker (146 U.S. 1; 18 8S. Ct. 3; 36 L. Ed. 869), the Court said: 

“* * * In short, the appointment and mode of appointment of electors belong 
exclusively to the States under the Constitution of the United States. They are, 
as remarked by Mr. Justice Gray in Re Green (184 U.S. 377, 379 (33 :951, 962), 
‘no more officers or agent of the United States than are the members of the Stute 
legislatures when acting as electors of Federal Senators, or the people of the 
States when acting as the electors of Representatives in Congress.’ Congress is 
empowered to determine the time of choosing the electors and the day on which 
they are to give their votes, which is required to be the same day throughout the 
United States, but otherwise the power and Jurisdiction of the State is 
exclusive * * *,” 

“@ *¢ © The 15th amendinent exempted citizens of the United States from 
discrimination in the exercise of the elective franchise on account of race, color, 
or previous condition of servitude. The right to vote in the States comes from 
the States, but the right of exemption from the prohibited discrimination comes 
from the United States. The first has not been granted or secured by the Consti- 
tution of the United States, but the last has been (United States v. Cruikshank 
(92 U.S. 542 (23:588)); United States v.Reese (92 U.S, 214 (23::568)) * * 

“@ * * he first section of the 14th amendment does not refer to the exercise of 
the elective franchise, though the second provides that if the right to vote is 
denied or abridged to any male inhabitant of the State, having attained majority 
and being a citizen of the United States, then the basis of representation to which 
each State is entitled in the Congress shall be proportionately reduced. When- 
ever presidential electors are appointed by popular election, then the right to vote 
cannot be denied or abridged without invoking the penalty, and so of the right 
to vote for Representatives in Congress, the executive and judicial officers of a 
State, or the members of the legislature thereof. The right to tote intended 
to be protected refers to the right to vote as established by the laws and constitu. 
tion of the State. There is no color for the contention that under the amendments 
every male inhabitant of the State being a citizen of the United States has from 
the time of his majority a right to vote for presidential electors. 

“The object of the 14th amendment in respect to citizenship was to preserve 
equality of rights and to prevent discrimination as hetween citizens, but not to 
radically change the whole theory of the relations of the State and Federal Gov- 
ernments to each other, and of both Governments to the people (Re Kemmiler 
(186 0.8. 436 (84:519)) * * *.”. 

While the 14th and 15th amendments prohibit the State from prescribing 
voter qualifications which are discriminatory. these amendments do not give 
Congress authority to determine that only certain voter qualifications are non- 
discriminatory and to restrict the States to the use of such Congress-approved 
voter qualifications. Such an extension of the 14th .and 15th amendments would 
obliterate the provisions of article I, section 2, clause 1, article IT, section 1, 
and the 17th amendment of the Constitution referred te above. Such a dis- 
tcrtion of the 14th and 15th amendments would have Congress usurping the 
function of the judiciary. 

The U.S. Supreme Court has already recognized as valid and nondiscrimina- 
tory and not in violation of the 14th or 15th amendments voter qualifications of 
age, residence, property, and education required by the States. Brecdlove ¥. 
Suttles, supra; Pope v. Williams (193 U.S, 621, 48 L. Ed. 817): Williamea vy, 
Mississinpt (170 U.S. 218, 42 L.. Ed. 1012, 18 Sup. Ct. Rep. 6&4); Gibson Vv. 
Misaissippt (162 U.S. 582, 40 TL, Ed. 1078, 16 Sup. Ct. Rep. 904); Giles v. Harris 
(189 U.S. 475, 47 L. Ed. 909, 23 Sup: Ct. Rep. 689) ; James v. Bowman (190 U.S. 
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127, 47 L. Ed. 979, 23 Sup. Ct. Rep. 678) ; Guinn v. United States (238 U.S. 347). 
Lassiter v. Northampton Oounty Board of Elections (36 U.S. 45, 70 S. Ct. 985, 3 
L. Ed. 1072) ; note to State cr rel Allison v. Blake (25 L.R.A. 480; 47 American 
Bar Assn. Journal 251 (March 1961) ). 

An interesting provision in S. 2979 is section 5 thereof which provides for the 
census to include a compilation of voting and registration statistics of persons 
of voting age. The purpose of this provision should be explored, particularly 
with reference to the penalty provided in section 2 of the 14th amendment. 


MAINBD 
Avausta, March 21, 1962. 
Hon. Same J. Ervin, Jr., 


Jommittee on the Judiciary, Subcommitice on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


Dear SENATOR Ervin: I'm sorry to be so late in answering your questions 
concerning 8. 2750 and §.840 relating to literacy requirements with respect to 
the right to vote. I renlize that your hearings are in progress. However, you 
may put these comments to whatever use you desire. 

In my opinion, the wording of the two bills overlooks completely article I 
and the 17th amendment of the U.S. Constitution; the key phrases being, “The 
electors in each State shall have the qualifications requisite for electors of 
the most numerous branch of the State legislatures.” (Emphasis added.) 

- a appropriate constitutional and statutory provisions in this State are as 
ollows: 
CONSTITUTION OF MAINE, ARTICLE II, BECTION 1 


“Kvery citizen of the United States of the age of twenty-one years and 
upwards, excepting paupers and persons under guardianship, having his or her 
residence established in this state for the term of six months next preceding 
any election, shall be an elector for governor, senators and representatives 
in the city, town or plantation where his or her residence has been established 
for the term of three months next preceding such election, and he or she shall 
continue to be an elector in such city, town or plantation for the period of 
three months after his or her removal therefrom, if he or she continues to 
reside in this state during such period, unless barred by the provisions of the 
second paragraph of this section; and the elections shall be by written ballot. 
But persons in the military, naval or marine service of the United States, or 
this state, shall not be considered as having obtained such established residence 
by being stationed in any garrison, barrack or military place, in any city, 
town or plantation; nor shall the residence of a student at any seminary of 
learning entitle him to the right of suffrage in the city, town or plantation 
where such seminary is established. No person, however, shall be deemed to 
have lost his residence by reason of his absence from the state in the military 
service of the United States, or of this state. 

“No person shall have the right to vote or be eligible to office under the 
constitution of this .tate, who shall not be able to read the constitution in the 
English language, and write his name; provided, however, that this shall not 
apply to any person prevented by a physical disability from complying with its 
requisition, nor to any person who had the right to vote on the fourth day of 
January in the year one thousand eight hundred and ninety-three. 

“Every Indian, residing on tribal reservations and otherwise qualified, shall 
be an elector in all county, state and national elections.” 


REVISED STATUTES OF MAINE, OCHMAPTER 3~A, SECTION 24 


“Voting qualifications: A person who meets the following requirements may 
vote in any election in the municipality in which his residence is established. 

I. Citizenship: He must be a citizen of the United States. 

Il. Ability to read: He must read from the constitution of the State of Maine 
in a manner which shows he is neither being prompted nor reciting from memory. 
He must write his name in English. 

(a) Exception—This subsection does not apply to a person who is prevented 
by physical disability from performing its requirements, but he may be required 
to supply reasonable proof of his knowledge. 

III. Age: He must be at least 21 years of age. 
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IV. Residence: He must have established a residence in this State for at least 
6 months, and in the municipality in which he resides for 3 months next prior to 
Election Day. 

V. Registration: He must be registered to vote in the municipality. 

VI. Enrollment: He must be enrolled in a party in the municipality in order to 
vote ata caticus, convention, or primary election.” 

As the U.S. Supreme Court so aptly stated in Guinn v. United States, 238 U.S. 
347, “No time need be spent on the question of the validity of the Hteracy test 
considered alone since as we have seen its establishment was but the exercise 
by the State of a lawful power vested in it not subject to our supervision. * * *” 

There might be added to this, “nor subject to change by Federal legislation.” 

The language of both bills is an obvious attempt to set voter qualifications con- 
trary to article I and the 17th amendment to the Constitution. The implica- 
tion is that there is a conflict between these two sections of the Constitution and 
the 14th and 15th amendments, This is not so. 

My only comment on the prima facie presumption is that the fact of comple- 
tion of a sixth-grade education must have a rational connection with the fact 
presumed, that it constitutes literacy. There certainly is a connection here, 
but whether mure rational than arbitrary, I cannot say. 


Sincerely yours, 
Frank B. Hancock, Attorney General. 


Avovusta, April 11, 1962. 


Hon. Sam J. Ervin, Jr., 

Committee on the Judiciary, 
Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 

Dear SENATOR Ervin: In my opinion 8, 2979 is no different than S. 2750 or 
§. 480 with respect to its constitutionality. Different words don’t change the 
meaning, My position is the same with respect to all the bills. I believe them to 
be unconstitutional. 


Sincerely yours, 
Frank E. Hancock, Attorney General. 


MASSACHUSETTS 
Boston, March 20, 1962. 
Hon. Sam Ervin, Jr., 

Member of the U.S. Senate, 

Senate Office Building, Washington, D.C. 

Dear Senator Hrvin: This letter is written in reply to your letter of recent 
date enclosing two proposed Senate bills which are in hearing this week. 

In your letter you ask my opinion concerning the constitutionality and desir- 
ability of these two bills and enclosed you will find a memorandum indicating 
our opinion on this subject. 

In brief, {t is our feeling that both proposed bilis are constitutional and fur- 
thermore, desirable, to meet a national problem existing in the area of suffrage. 
Accordingly, we support the legislation and I would appreciate it if you would 
indicate our support during the committee hearings and submit this memoran- 
dum to the subcommittee. 

As indicated in the opinion, we note that this legislation will affect Massa- 
chusetts’ law which presently contains a requirement in connection with ability 
to read English but we feel that in this respect our State law is not abreast 
with the requirements of the times. 

You also usked specifically about our opinion as to the constitutionality of 
an enactment which bars literacy tests in connection with persons having at 
least a sixth grade education. Our feeling is that the constitutional power which 
exists can, without question, be used to this reasonable extent. 

If you have any further questions, please do not hesitate tu write. 

Best regards. 


Very truly yours, 
Epwarp J. McCorMack, Jr., 


Attorney General. 
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MEMORANDUM OF THE ATTORNEY GENERAL OF THE COMMONWEALTH OF MAS8SA- 
CHUSETTS WITH RESPECT TO PROPOSED CONGRESSIONAL LEGISLATION ELIMINATING 


LITERACY TESTS 
A, BUMMARY OF PROPOSED LEGISLATION 


Two billy are proposed which are similar in nature. The thrust of both is 
toward prevention of denial of the franchise to citizens on account of race or 
color by use of literacy tests and other devices. 

S. 2750, the administration bill, covers only Federal elections, whereas 8S. 480, 
proposed by Senator Javits and others, would extend to all elections, Federal, 
State, and local. This is the main distinction between the two bills. S. 2750 
would legislatively find that “many persons have been subjected to arbitrary 
und unreasonable voting restrictions on account of their race or color; that 
literacy tests and other performance examinations have been used extensively 
to effect arbitrary and unreasonable denials of the right to vote; and that exist- 
ing statutes are inadequate to assure that all qualified persons shall enjoy the 
right to vote.” (Clause c.) In addition, it would also find that the franchise 
(1) is essential to a democracy (clause a); (2) “should be maintained free 
from discrimination and other corrupt influence” (clause b); (8) cannot rea- 
sonably be denied to persons with a sixth grade education on grounds of illiteracy 
or lack of education or intelligence (clause d); and (4) is denied to many 
Spanish-speaking Americans who are qualified to vote, a denial which is unrea- 
sonable on the basis of lack uf proficiency in English (clause e). 

Existing law would be amended by S. 2750 in accordance with these findings 
by making it an offense whether acting under color of law or not to “subject 
or attempt to subject any * * * person to the deprivation of the right to vote 
in any Federal election” which “deprivation” is defined in part as “(1) the appli- 
cation to any person of standards or procedures more stringent than are applied 
to others similarly situated; and (2) the denial to any person otherwise qualified 
by law of the right to vote on account of his performance in any examination, 
whether for literacy or otherwise, if such other person has not been adjudged 
incompetent and has completed the sixth primary grade of any public school or 
accredited private school in any State or territory, the District of Columbia, 
or the Commonwealth of Puerto Rico.” 

S. 480 would make substantially the same legislative findings except that no 
direct finding would be made as to lack of proficiency in English affording no 
reasonable basis for denial of the vote. However, since no qualification is placed 
on education under the bill in connection with language, presumably a sixth 
grade education in any language would preclude a test being given to the citizen 
to determine his right to vote. 

DWxisting law would be amended by S. 480 by providing that “All citizens of 
the United States who are otherwise qualified by law to vote * * * shall be 
* * * allowed to vote * * * without subjection to any arbitrary or unreason- 
able test, standard, or practice with respect to literacy; any constitution, law, 
custom, usage, or regulation of any State or territory, or by or under its author- 
ity, to the contrary notwithstanding * * *.’ Such a test, standard, or practice 
ig defined as “any requirement designed to determine literacy, comprehension, 
intelligence, or other test of education, knowledge, or understanding, in the case 
of any citizen who has not been adjudged an incompetent who has completed 
the sixth primary grade in a school accredited by any State or by the District 


of Columbia.” 


B, CONSTITUTIONALITY OF THE PROPOSED LEGISLATION—BASIC LAW WITH RESPECT 
TO THE FRANCHISE 


It would seem that both bills are constitutional as an exercise of the Federal 
power over the elective process, U.S. Constitution, article I, section 4, and 
amendments 14, 15, and 17. 

The Constitution, as originally enacted, provided in article I, section 2, that 
“The House of Representatives shall be composed of Members chosen every 
second Year by the People of the several States, and the Electorg in each State 
shall have the Qualifications requisite for Electors of the most numerous Branch 
of the State Legislature.” It further provided in article II, section 1, the article 
which provides for the electoral college, that “Each State shall appoint, in such 
Manner as the Legislature thereof may direct, a Number of Electors, equal to the 
whole Number of Senators and Representatives to which the State may be 


entitled in the Congress * * *,” 


os 
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These provisions, and other similar ones appearing in the 12th and 17th amend- 
ments to the Constitution, have always been cited by those who would restrict 
and even deny the power of the Federal Government to legislate with respect 
to the franchise and qualifications necessary to exercise it. 

But Federal power in this domain can hardly be denied. Obviously the vote 
is a most basic right to the American democratic system. It is a fact that the 
American Revolution sprang from the opposition of the American citizens to 
government administered by those whom they did not choose. Accordingly, Fed: 
eral power was provided at the outset by the drafters of the Constitution. In 
article I, section 4, it is provided that “The Times, Places and Manner of holding 
Elections for Senators and Representatives, shall be prescribed in each State 
by the Legislature thereof; but the Congress may at any time by Law make or 
alter such Regulations, except as to the Places of chusing Senators.” 

Plainly then, at least with respect to Federal elections, Federal power has 
existed from the dawn of our history. The fact that power over the vote was 
not Used until 1842 with respect to the requirement that Representatives in 
Congress be chosen in districts composed of contiguous areus rather than by 
general, open, statewide election, Fa parte Yarbrough, 100 U.S, 651, did not 
make it any the less the basic law of the land. Constitutional power cannot be 
avaived by inaction for however long. 

Since the original enactment of the Constitution, moreover, several amend- 
ments to it have dealt with the Federal power over the right to vote. The 165th 
and 19th amendments specifically directed the United States and the several 
States not to deny the vote on the basis of race, color, previous condition of 
servitude (15th amendment) or sex (19th amendment) and specifically gave 
Congress power to enforce these inhibitions by appropriate legislation. 


ARTICLE XV 


“Section 1. The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account of race, 
color, or previous condition of servitude. 

“Section 2. The Congress shall have power to enforce this article by appro- 


priate legislation.” 
ARTICLE XIX 


“The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of sex. 

Congress shall have power to enforce this article by appropriate legislation.” 

Although not recognized at the time of its enactment as being directed to 
suffrage and qualifications for voters, it is plain that by virtue of the cases de- 
cided since then that the 14th amendment has and will have the greatest effect 
of any constitutional provision in the area. Appropriate parts are set out. 


ARTICLE XIV. 


“Section 1. All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty. or property, without due process of 
law: nor deny to any person within its jurisdiction the equal protection of the 


laws. 

“Section 8. The Congress shall have power to enforce, hy appropriate legista- 
tion, the provisions of this article.” 

In setting out authority for the legislation. §. 2750 specifically cites article I, 
sections 4 and 5 of the 14th amendment, and section 2 of the 15th amendment. 

@, 420. in the same connection. speaks of the Constitution generally and the 
14th and 1th amendments specifically. 

The hasic cnse setting out the Federal power with respect to the franchise is 
Fe parte Yarbrough, cited above, at page 4, which was a habens corpus petition 
by certain individuals convicted under 4 Federal law of conspiring to prevent 
by force a citizen entitled to vote from advocating another’s election. In affirm- 
ing the decision to deny the petition and holding the statute constitutional, the 
Court stated that: 

“Tf this Government {s anything more than a mere aggregation of delegated 
agents of other States and governments, each of which is superior to the general 
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government, {¢ must have the power to protect the clections on which ita exist- 
ence depends fron tivolence and corruption, 

‘If it has not this power it is left helpless before the two great natural and 
historical enemies of all republics, open violence and insidious corruption.” 

It also asserted that it is not nevessary to be able to point to specific con- 
stitutional words in every case involving a question of Federal congressional 
power, In this connection the Court says that: 

“This principle (that what is implied is as much a part of an instrument as 
what is expressed) in its application to the Constitution of the United States, 
more than to almost any other writing, is a necessity, by reason of the inherent 
inability to put into words all derivative powers—a difficulty which the instru- 
ment itself recognizes by conferring on Congress the authority to pass all laws 
necessary and proper to earry into execution the powers expressly granted and all 
other powers vested in the Government or any branch of it by the Constitution, 
Article I, section 8, clause 18.” 

Now, as in 1884, the Federal Government has power to act to settle a national 
problem threatening the orderly process of our national life. 

The Court further indleated that the 15th amendment, by Hmiting the power 
of the States to set voter qualifications, clearly shows that the right to vote is 
considered to be of supreme significance to the National Government and not 
{ntended to be left exclusively in the control of the States. It also asserts, 
moreover, that the right to vote in general is within the scope of congressional 
power and the 15th amendment, mainly designed for citizens of African descent, 
in no way Hmited that power to the discriminatory grounds set out in that 
amendment. 

The opinion states that under article I, section 4, State election provedure is 
subject to Federal alteration and cites several examples of alteration. Further- 
more, this power to change is not waived by the adoption of any length of time 
of the State qualifications as the Federal ones because the franchise is grounded 
on the Constitution and not on State law. The Court indicates that Congress 
may at any time pass laws in pursuance of the Constitution to insure the free 
and unfettered use of this most baste American right. That is the target of this 
proposed legislation. 

What was sirid in the last paragraph of the Yarbrough decision might well 
apply today in the struggle of the Negro and other minority group voters to make 
themselves heard in the choice of those who govern them, 

“If the Government of the United States has within its constitutional domain 
no authority to provide against these evils, if the very sources of power may be 
poisoned by corruptien or controled by violence and outrage, without legal 
restraint, then, indeed, is the country in danger, and its best powers, its highest 
purposes, the hopes which it inspires, and the love which enshrines ff, are at the 
mercy of the combinations of those who respect no right but brute force, on 
the one hand, and unprincipled corruptionists on the other.” 
©, CONSTITUTIONALITY OF PROPOSED LEGISLATION-——EXTENSION OF FEDERAL POWER 

It remained for later cases to give the 14th amendment impact in the field both 
with respect to Federal and State elections. Two famous cases from Texas 
decided by two renowned judges set the pattern, Nizon v. Herndon, 278 U.S. 
586; Nivon v. Condon, 286 U.S. 73. 

The former involved a State statute barring Negroes from participation in 
Democratic Party primary elections for candidates for National and State 
offices. It must be recognized that this effectively barred Negroes from any con- 
trol over determination of elected officials since at that time nomination in Texas 
in Democratic primaries was tantamount to election and the general election was 
merely a form. 

The Court struck the statute down as being repugnant to the equal protection 
clause of the 14th amendment. Justice Holmes stated the Court’s opinion and 
at page 540 said: “We find it unnecessary to consider the 15th amendment, be- 
— i seems to us hard to imagine a more direct and obvious infringement of 

e * 

Later Mr. Nixon was forced to return again when Texas met the Herndon de- 
cision with a statute giving every political party, through its State executive 
committee, the “power to determine the qualifications of ita own members.” 
Predictably, the committee decided that one had to be white to be a Democrat, 
thereby again precluding Negroes from voting in the primary. 
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Speaking through Judge Cardozo, the Court deemed the action to be State 
action in violation of the equal protection clause of the 14th amendment and 
following the precedent of the //erndon decision struck down the Texas statute 
in violation of the 14th amendment. 

More recent cases in the field of primary elections are United States v. Classic, 
813 U.S, 299, which dealt with the Louisiana primary machinery, and Smith v. 
Alhweright, 321 U.S, 649, which dealt with still another attempt by Texas to bar 
certain persons from primary elections. 

The former case held that Congress had the power to regulate primary as 
well as general elections under article I, section 4, where the primary machinery, 
although In the hands of the party organization, actually provided for State 
action. The latter case was an action for damages claiming denial of the bal- 
lot in a primary election involving nomination of Federal and State officials on 
the basis of color, The Court reached the same determination as it had in the 
Classic case on the basis that the primary machinery in Texas was similar to 
that in Louisiana and the action was State action, unconstitutional in violation 
of the 15th amendment. 

Davis v. Schnell, 81 F. Supp. 872, affirmed, 336 U.S. 933, involved a State 
literacy test unfair on its face which was struck down by the Supreme Court 
on the basis of the 14th and 15th amendments. The statute in question pro- 
vided for a test of the citizen’s ability to “understand and explain” an article 
of the Federal Constitution which was considered to go beyond the bounds of 
legal discretion in violation of the equal protection guarantee of the 14th amend- 
ment. Several States enacted statutes which excluded certain white citizens 
from literacy and character requirements by means of the so-called grandfather 
clause which usually provided that all persons who were entitled to vote in this or 
any foreign country, or lived in a foreign country prior to a certain date, usually 
around 1865, were not required to take such tests. Lineal descendants of such 
persons were included. Obviously this was directed against the Negro and with 
respect to several States this device was struck down as being repugnant. Guinn 
v. U.S,, 238 U.S. 347, 59 L. Ed. 1340, 35 S. Ct. 926 (1915). See also Afyers v. An- 
derson, 238 U.S. 368, 59 L, Ed. 1349, 35 S. Ct. 982 (1915). Lane v. Wilson, 307 
U.S. 268, 275, 88 L. Ed. 1281, 59 S. Ct. 872 (1939). 

Even where the Court has not struck down literacy tests, it has recognized 
that worthy issues under the 14th and 15th amendments and the Constitution | 
generally, exist. Williams v. Mississippi, 170 U.S. 113; Trudeau v. Barnes, 65 
F, Supp. 563, cert. denied, 200 U.S. 659; Lassiter v. Northampton County Board 
of Elections, 360 U.S. 45. 

The Lassiter case, decided only a few years ago, held a literacy test constitu- 
tional which, on its face, applied to all voters regardless of race or color. The 
Vital point in the case is that the statute drew no racial distinction on its face 
and no allegation of such distinction in the application of the State was suffi- 
ciently framed as an issue for the Court to make a determination. Had it been 
so framed, the Court could have decided with it in mind, Yick Wo v. Hopkins, 
118 U.S. 356, and could have struck the statute down under the 14th and other 
amendments on the basis of its own prior decisions as indicated above. 

The Court indicates that a line of cases has upheld the imposition of State 
standards “which are not discriminatory and which do not contravene any re- 
striction * * * Congress * * * has imposed” (at page 51). Plainly, the language 
quoted impliedly recognizes the supremacy of the Federal Government in the 
suffrage area, allowing the States to act only as long as the Federal Government 
does not, In fact, the Court goes on to say at page 51 that “we do not suggest 
that any standards which a State desires to adopt may be required of voters.” 


D, CONCLUSIONS AS TO FEDERAL POWER OF SUFFRAGE 


The cases and authorities clearly indicate that it is constitutional for the 
Federal judiciary and legislature to act in the area of suffrage either by striking 
State or Federal legislation coming before the courts or by Congress passing 
legislation. The authority for both can be found in article I, section 2, and the 
famous clauses of the first section of the 14th amendment of the U.S. Constitu- 
tion, and applies to State as well as Federal elective processes. They further 
indicate that {t had become customary for the States to a great extent to be 
allowed to set the qualifications of voters therein and that the Federal Govern- 
ment has in many instances accepted these qualifications as its own. After all, 
it must be recognized as a practical matter that it would be difficult to administer 
a svstem in which the qualifications of voters for Federal and State office were 


ca 
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different since many elections take place in which voters elect officials to both 
governments in the same election. 

The proposed legislation is concerned with the extension of Federal power 
further than it has ever gone before in connection with the qualifications of voters 
in order to meet a national problem involving the denial to Negroes and other 
infnority groups of their right to choose those who govern them by means of 
literney tests and other devices employed unequally and unfairly. 

The prior restraint of Congress in no way bars it from acting now, especially 
in Hight of the generally expanding power of the Federal Government in relation 
to the States through the 14th amendment in order to effectively settle national 
problems which cross State boundaries and affect basic American rights. 

Although some of the qualifications which the States have set for voters in 
the past have been accepted as not being repugnant to the Constitution, there 
is no inconsistency in Congress now proposing to enact legislation with respect 
to these. In other words, it does not follow that because literacy requirements 
fair on their face have been declared constitutional, the Congress does not have 
power to later enact legislation doing away with such tests. We are concerned 
here with two areas: (1) the constitutional control over the elective process 
which allows the Supreme Court to act with respect to State and Federal 
action on the vote and (2) the constitutional power of the Congress to legislate 
with respect to it. There is no lack of consistency or logic in the overlapping of 


the two. 
E. DESIRABILITY OF PROPOSED LEGISLATION 


Apart from the constitutional issue, there is the question of the desirability 
of this legislation. It is herein submitted that such legislation is indeed desirable 
in connection with the preservation of basic American principles against en- 
croachment of backward-looking action by officials of various States. Certainly, 
it is incumbent upon the Federal Government to use its power to effect a cure 
tu a national problem involving basic rights, especially in a world where our 
political actions may determine our national survival. 

It would seem fundamental (1) that no adult citizen of the United States who 
can understand the political issues of the day intelligently should be denied the 
right and duty to choose National, State, and local officials by means of the ballot,. 
and (2) that it is contrary to the concept of cultural pluralism which has run 
throughout our history to raise one language to such a position of supremacy that 
those who “cannot speak it are denied the right to cast a ballot”. 

With respect to the latter, consider that the recent admission of Alaska and 
Hawali to the Union has created many citizens who have little or no acquaint- 
ance with the English language. Certainly, in neither one of those States, is 
the Anglo-American tradition the major cultural tradition present, as is the 
case now in most of the other 48 States. But throughout our history, as new 
cultures have been brought to our shores, groups of citizens have lived here 
which contributed mightily to our growth, with little or no fluency in English. 

As to intelligent use of the franchise, it seems eminently reasonable fot Con- 
gress to state as a blanket rule that persons with a sixth grade educattoti in 
public or private school in any language are equipped to cast a ballot. If a line fa 
to be drawn at some point, it would seem that completion of six grades is a point 
at which a citizen would have learned the essentials of reading and writing, 
thereby rendering him capable to follow the political developments of the day 
sufficiently to render an intelligent decision. 

Of course, it could be argued that literacy and language barriers in connection 
with voter qualifications could be done away with by action of State legislatures. 
But it profits little to a person denied use of the ballot to hear this argument for 
he ie effectively barred from choosing legislators who might bring about such 
action. 

It makes great scase that the Congress should recognize the extent of the 
problem and seek to cure it by action extending to all of the States. Much 
time has clapsed since a war was fought and amendments passed to make it pos- 
sible for all qualified members of our society to take part in It. Over and over 
again various States have attempted, through literacy qualifications and other 
methods, to bar these citizens and repeatedly cases have come to the Federal 
courts for decision on the basis of the Constitution. 

Rather than allow this plecemeal submission of cases to go on indefinitely, 
Congress now proposes to once and for all settle the matter which has been 
left in State hands for many years and has not been effectively dealt with by 


them. 
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It is a fact that no Hteracy qualification for voting exists in more than three- 
fifths of the States of the Union. In $1 of the 50 States, it is not necessary for 
a citizen to be literate in any language in order to vote. Lassiter v. Northampton 
County Board of Elections, 360 U.S. 45. It hardly seems worthy to consider any 
idea that the admiuistration of government in those States is inferior to that in 
the States which do have such requirements. Of those 19 States which have such 
requirements, only 12 require literacy in Pnglish. 

It also is plain that in those arens of the country where many pete live who 
do not speak English, news media of various types are available to bring to 
them information in thelr native language concerning political developments, 
thereby making rational choices possible. 

Our history reveals a steady extension of the franchise. When the Constitu- 
tion was adopted, this right was limited to adult white males who were citizens 
and who possessed substantial real property. Since then, there have been con- 
tinued extensions of the right. First, property qualifications were removed and 
then the ballot was extended to Negroes and women. Much has been heard 
lIntely about lowering the voting nge. It seems that only literacy and other such 
tests run counter to this idea of the universal ballot. 


F. EFFEOT OF PROPOSED LEGISLATION ON MASSACHUSETTS LAW 


We recognize that the passage of S. 480 would affect the Commonwealth of 
Massachusetts due to the fact that our voting qualification statute, Mass. Gen. 
Laws, c. 51, sec. 1, prescribes the ability to read the " * * * Constitution of the 
Commonwealth in English * * *” as one of the qualifications. However, in ac- 
cordance with what las been said, we belleve that the time has come for a re- 
versal of this prescription and therefore support as constitutional and desirable 


this proposed legislation. 
Epwakp J. McCorMACK, Jr., 
Attorney General. 


Boston, April 6, 1962. 


DEAR SENATOR Ervin: I have your letter of March 23, 1962, enclosing a copy 
of S, 2979 and in connection with it I refer you to page 15 of the opinion which 
I recently sent you in connection with S. 2750 and S. 480, wherein it is indicated 
that U.S, history shows a steady extension of the franchise. 

My feeling is that such extensions are good for the country and accordingly we 
feel that S, 2979 is also both constitutional and desirable and I would appreciate 
it if you would make my position a part of the record of the hearings before 
the subcommittee. 

With kindest personal regards, I am 


Sincerely yours, 
Epwarp J. McCorMaok, Jr., Attorney General. 


MICHIGAN 
LANSING, March 9, 1962. 


Hon. Sa J, Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
UB. Senate, _ 
Washington, D.O. 
Dean Senator Ervin: I am in receipt of your recent letter in which you re- 
quest my opinion on the legality of proposed Senate bill 2750 and Senate bill 480. 
Senate bill 2750 purports to protect the right to vote In Federal elections free 
from arbitrary discrimination by literacy tests or other means. In the preamble 
the Congress finds, in part, that many persons have been subjected to arbitrary 
and unreasonable voting restrictions on account of their race or color, and that 
Hteracy tests and other performance examinations have been used extensively to 
effect arbitrary and unreasonable denials of the right to vote. The bill then 
provides that a person shall not be deprived of his right to vote through the 
application of standards or procedures more stringent than are applied to others 
similarly situated, »r when a person is denied the right to vote on account of 
his performance in any examination, whether for literacy or otherwise, if such 
person has completed the sixth grade of any public or accredited private school. 
In proposed Senate bill 480 the Congress would seek to prohibit the applica- 
tion of unreasonable Hteracy requirements with respect to the right to vete in’ 
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any election, State or Federal. The Congress would find that the right to vote 
of many persons has been subjected to arbitrary and unreasonable restrictions 
on account of race or color and that tests of literacy have been used extensively 
as a device for arbitrarily and unreasonably denying the right to vote to other- 
-wise qualified persons on account of race or color. The bill would then provide 
that arbitrary or unreasonable test, standard or practice with respect to literacy 
shall mean any requirement designed to determine literacy in the case of any 
citizen who, being otherwise competent, has completed the siyth primary grade 
in a school accredited by any State or by the District of Columbia. 

You ask my opinion relative to these bills in the following respects: 

(1) Can the provisions of the bills be reconciled with the decisions of the 
U.S. Supreme Court passing upon the right of States to determine the qualifi- 
cations of. their electors? 

(2) May Congress create a presumption in law that the completion of a sixth 
grade education is of itself proof of literacy without violating any constitutional 

rovision? 

: Article III, section 1, of the Michigan constitution of 1908, prescribes the 
qualifications of electors in the State of Michigan. Briefly stated, a person 
must be above the age of 21 years, have resided in the State of Michigan for 
6 months in the eity or township in which he or she offers to vote 30 days next 
preceding such election, and be a citizen of the United States. 

Consideration must also be given to article III, section 4, of the Michigan 
constitution of 1908, which states the qualifications of persons who may vote 
on questions of direct expenditure of money or bond issues. 

In Rentschler v. Detroit Board of Education, 324 Mich. 608, the Michigan 
Supreme Court found persons qualified under article III, section 1, of the 
Michigan constitution of 1908, to be eligible to vote upon questions to increase 
the tax limitation. The court in its decision stressed that inasmuch as the 
constitution specifically provided the qualifications of electors voting on the 
proposition under consideration, such qualifications can neither be increased 
nor decreased by the legislature. 

To the same effect is the decision of the Michigan Supreme Court in Dearborn 
Township School District No. 7 v. Cahow, 289 Mich. 648, which held that the 
legislature is without authority to change the qualifications of electors as set 
forth in article III, section 4, of the Michigan constitution of 1908, 

There is no requirement for literacy tests prerequisite to voting in Michigan 
by law. From these authorities the conclusion is imperative that no literacy 
test could be enacted by our legislature without violating article TIT, section 1 
of the Michigan constitution of 1908. 

Article I, section 2 of the Constitution of the United States speciiies that the 
electors in each State voting upon Members for the House of Representatives 
shall have the qualifications requisite for electors of the most numerous branch 
of the State legislature. The 17th amendment to the U.S. Constitution specifies 
that the electors for Members of the U.S. Senate shall have the qualifications 
requisite for electors of the most numerous branch of the State legislature. 

- The right of the States to determine the qualifications of their electors has 
been upheld by the U.S. Supreme Court on many occasions, most recently in 
Lassiter vy. Northampton County Board of Elections, 8360 U.S. 45, where the 
Court upheld a literacy requirement of the State of North Carolina that spect- 
fied as a requirement for a prospective voter to be able to read and write any 
section of the State constitution in the English language. The Court cited 
Mason v. Missouri, 179 U.S. 328, in support of its ruling, absent, of course, the 
discrimination which the constitution condemns. 

I consider it significant that the court in its opinion in Lassiter, supra, recog: 
nized that a literacy test, fair on its face, may be employed to perpetuate 
that discrimination which the 15th amendment was designed to uproot. 
Similarly, literacy test may be unconstitutional on its face. It should be noted 
that the record did not support in Lassiter any contention that a literacy test 
was employed to perpetuate that discrimination which the 15th amendment 
protects against. 

It is beyond dispute that in some of the States within this great country large 
groups of persons who happen to share the same racial or colored background 
are not registered to vote and their efforts to exercise the right of franchise 
have been seriously inhibited. Reputable reports are available that persons 
possessing college degrees have been unable to satisfy local registrars that they 
_are literate when they are asked to explain any section of the State constitu- 
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tion to the satisfaction of local election officials. There can be no question 
that many persons ure denied the right to vote in violation of the 15th amend- 
ment by virtue of these literacy requirements. 

The 15th amendment to the U.S. Constitution provides as follows: 

“Section 1. The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account of race, 
color, or previous condition of servitude. [Emphasis supplied.] 

“Section 2. The Congress shall have power to enforce this article by appro- 
printe legislation,” 

The U.S. Supreme Court in Gomillion. vy. Lightfoot, 364 U.S. 339, has held 
unconstitutional a State statute setting up new boundaries of a municipal cor- 
poration so as to deprive persons of their right to vote because of race, as 
violative of the 15th amendment. The Court stated on page 347 of the opinion 
as follows: 

“When a State exercises power wholly within the domain of State interest, 
it is insulated from Federal judicial review. Such insulation is not carried 
over when State power is used as an instrument for circumventing a federally 
protected right.” 

It must be observed in Gomillion, supra, was the right to vote in a local 
election, net a Federal election. 

From these authorities I conclude that Congress may enact Senate bill 2750 
or Senate bill 480 without violating any provision of the U.S. Constitution. 
Similarly, the power to enact the legislation would include the right to pro- 
tect the vote of persons in State elections as well as Federal elections. 

Assuming that either Senate bill 2750 or Senate bill 480 were udopted by the 
Congress, the decluration by Congress of the public evil set forth in the preface 
to the two Senate bills is evidence of a need for legislation to implement the 
15th amendment to the U.S. Constitution, pursuant to power conferred by 
Congress under section 2 thereof. 

The fixing of a sixth grade education as requiring a finding of literacy, in my 
opinion, is not irrational, and while it would not completely prevent dis- 
crimination, I am convinced that it will assist in the elimination of many abuses. 

The right of Congress to establish statutory presumptions has been upheld 
in Yee Hem v. United States, 268 U.S. 178, and in Casey v. United States, 276 
U.S. 418, so long as there is a reasonable relationship of the presumption to 
the facts. 

In Tot v. United States, 319 U.S. 463, the U.S. Supreme Court disapproved 
of a congressional enactment on the ground that the inference was so strained 
as to not have reasonable relation to the circumstances of life as the Court 
knew him. 

Under these authorities I am of the opinion that there is a rational con- 
nection between completion of a sixth grade education in a primary school 
and literacy. In the event that Congress should so declare by adopting either 
Senate bills, I cannot conceive of a court finding that there is no rational con- 
nection between the two. On the contrary, I am persuaded that literacy might 

well be connected with the completion of the third grade in the primary school, 
for example, rather than the sixth grade. The strength of our society is in 
the free and unfettered election in which all men, regardless of race or color, 
are equal at the ballot box. The 15th amendment is a shield to protect persons 
from discrimination in their right to vote because of race or color. 

The enactment of Senate bill 2750 or Senate bill 480 would be a step forward 
in the fulfillment of the constitutional guarantee afforded by the 15th amendment. 

I trust that my opinion on the questions raised in your letter will be of some 
‘assistance to your subcommittee. You may feel free to publish my opinion in 


your printed record. 


Sincerely yours, 
Frank J. Ketrey, Attorney General. 


MINNESOTA 
Sr. PauL, March 22, 1962. 


Hon. Sam J. Ervin, Jr. 
Onairman, Subcommitice on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. ; 

Dear Sm: In your recent letter you asked me as attorney general of Min- 
‘nesota to give my opinions as to the constitutionality and desirability of two 
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Senate bills limiting the application of literacy tests us qualifications for voting. 
One of the bills would apply only to Federal elections, while the other would 
apply to all Federal, State, and local elections, 

These bills both involve congressional findings (1) that It is essentlal to our 
form of Government that all qualified citizens have the opportunity to partic- 
ipate in the choice of elected officials; (2) that many persons have been 
subjected to arbitrary or unreasonable voting restrictions on account of their 
race and color and that literacy tests and other performance examinations 
have been used extensively to effect these arbitrary and unreasonable denials 
of the right to vote; (3) that the education in the United States Is such that 
persons who have completed six primary grades in a public school or an ac- 
credited private school cannot reasonably be denied the franchise on grounds 
or illiteracy or lack of sufficient education or intelligence to exercise the pre- 
rogatives of citizenship: and (4) that a limitation on the use of Hteracy tests 
is necessary to make effective the guarantees of the Constitution, particularly 
those contained in the 14th and 15th amendments, by eliminating or preventing 
arbitrary and unreasonable restrictions on the franchise which occurred through 
the denial of the right to vote to persons with at least six grades of education, 
which exist in order to effectuate denials of the rights to vote on aceount of 
race or color. The bills would amend 42 United States Code 1971, which 
provides preventive judicial relief when a person is arbitrarily deprived of his 
voting rights. The bills would thus provide judicial reHef for any arbitrary 
or wnreasonable application of a literacy requirement, and declare it to be 
unreasonable to deny the right to vote on grounds of literacy to any person 
who has completed the sixth grade. 

Free elections are the cornerstone of our democracy. Democracy can be 
maintained and will flourish only when no citizen is unreasonably or dis- 
criminatively denied the right to vote. It is therefore essential for the free- 
dom and welfare of our citizens that our election processes be conducted with- 
out discrimination on the basis of race, color, creed, or national origin. This 
is even more true in the present world situation where our democratic way of 
life is in a grent ideological battle with totalitarian communism. We are an 
example to all the people of the world and it is our obligation to show them 
that in our democracy every citizen is treated equally. 

In keeping with this cornerstone of democracy, the 15th amendment to our 
Constitution states: 

“Section 1. The right of citizens of the United States to vote sha‘l not be denied 
or abridged by the United States or by any State on account of race, color, or 


previous condition of servitude. 
Section 2. The Congress shall have power to enforce this article by ap- 


propriate legislation.” 

This amendment places a duty upon the U.S. Congress to see that citizens of 
the United States are not denied the right to vote on account of race or color. 
If literacy tests are the means by which discrimination is accomplished, it 
is the duty of the Congress either to forbid the use of literacy tests as a quali- 
fication for voting or to put such restrictions on these tests so as to prevent 
them from being used in a discriminatory manner. The bills under considera- 
tion by the U.S. Senate take the latter course of action by restricting their use 
only to persons who have been judged incompetent or who have not finished the 
sixth grade in an accredited school. 

_ It is well known that Hteracy, intelligence, or performance tests have tra- 
ditionally been used as a means of discriminating against persons because of: 
race or color. It is true that certain restrictions may be placed on the right to 
vote, such as age and residence. Although Minnesota has never seen the need 
for a literacy requirement, it is also possible that a nondiscriminatory literacy 
requirement for voters may have some justification. However, the tests as 
they are actually used in practice are open to flagrant abuse by those admin- 
istering them. There is no objective standard, and the tests can deliberately 
be made so difficult that a university professor would “flunk.” It is intolerable 
that such a requirement should be used for the purposes of discriminatigg be- 
cause of race or color. 

In this country, which has long put stress on the strong education system, 
it is inconceivable that a person who has completed six grades in this educa- 
tional system should be deemed unqualified on the grounds of literacy, education, 
or intelligence. It is clear that any attempt to apply a literacy requirement to 
a person with such an education must be based on reasons other than literacy. 
Therefore, it would appear not only to be desirable but incumbent upon Con- 
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gress to take reasonable steps to prevent this abuse. ‘The proposed bills, by 
prohibiting application of such tests to persons who have completed the sixth 
grade, would help prevent this abuse. 

In your letter you cite some decisions of the U.S. Supreme Court which have 
upheld the broad powers of the State to determine the conditions under which 
the right of suffrage may be exercised. This power, however, is limited by the 
14th and 15th amendments and any exercise of State power which by its terms 
or effect discriminates against a citizen on the basis of race or color is uncon- 
stitutional. You cite the case of Lassiter v. Northampton Election Board, 860 
U.S. 45, which ruled that the North Carolina literacy test, applicable to all voters 
irrespective of race or color, was constitutional under these amendments. That 
case, however, was a direct challenge to all Hteracy requirements and the case 
did not raise the question of whether it had been applied in a discriminatory man- 
ner. We note that under the proposed bill, the States would still have a right to 
have a literacy requirement and it is only required that they do not use {it in an 
unconstitutional manner. 

There are several cases which have held that statutes nondiscriminatory in 
terminology are unconstitutional because of their necessary effect . See for exam- 
ple, Le v. U.S., 288 U.S. 847; Davis v. Schnell, 81 F. Supp. 872, aff. 336 
U.S. 933. 

It is also clear that statutes which are otherwise constitutiona! may, through 
discriminatory application, result in an unconstitutional denial of a person’s 
right to vote under the 14th and 15th amendments. Both from the general powers 
of Congress to enforce constitutional rights and from a specific grant of power in 
the 14th und 15th amendments to the Constitution, it is clear that these proposed 
bills would be constitutional if it is determined that they are appropriate to the 
protection of the constitutional voting rights of the citizens of the United States. 
It would appear beyond doubt in view of the past use of literacy requirements 
and the abuses involved by the application of those literacy requirements by local 
registrars, that the proposed bills are not only appropriate, but also essential to 
protect the citizens’ right to vote. Moreover, since these bills are designed to 
protect the constitutional rights of the citizens of this country to vote, it would 
be essential to protect these rights not only in Federal elections, but also State 
and local elections. Under our Federal system, a citizen must be afforded the 
right to participate without discrimination in all elections. Constitutional rights 
must be fully protected at all times and in all situations. Protection only in 
certain elections does not satisfy the constitutional mandate. Since literacy tests 
are being used to deny constitutional rights of citizens to vote, it is essential that 
Congress take the appropriate action to protect this right not only in Federal 
elections. but also in all other elections, 


Very truly yours, 
WALTER F. Monnae, Attorney General. 


St. Paur, April 18, 1962. 
Hon. Sam J. ERVIN, Jr., 
Chairman, Subcommittee on. Constitutional Rights, Committee on the Judtctary, 
U.S. Senate, Washington, D.C. 

Drar Senator Ervin: Thank you for the opportunity to supplement my earHer 
comments regarding congressional action relating to voter qualification now that 
your committee is considering Senate bill 2979. For the reasons stated {in my 
prior letter, I believe strongly that legislation to protect voting rights of citizens 
is a necessary and constitutional exercise of congressional power. 

S. 2979 presents a sound approach to this problem. It states clearly the 
permissible qualifications which may be required of the voter. This bill is 
preferable to the prior bills about which I have already written to you. It takes 
the positive approach of stating permissible qualifications rather than simply 
limiting the use of a presently misused requirement. Thus, this bill not only 
prohibits the misuse of present requirements, but also will prohibit any future 
requirement which might be devised to discriminate against. the right of 
minority groups to vote in any election. |. 
~ I note that 8. 2979 omits a provision found in the other bills regarding persons 
- not ‘under confinement who have been declared mentally {ncompetent. I favor 
this omission since such a provision could be misused to effect discrimination 
and for that reason any provision of this nature should be carefully qualified 
if it were included. Although it would seem reasonable to deny a mentally 
incompetent’ person the right to vote, it wculd appear that ae a practical matter, 
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there would be few such persons who would attempt to vote. It is my opinion 
that the possibility of misusing a qualification relating to persons not in con- 
finement, who have been declared mentally incompetent, outweighs the need. 


for such a requirement. 
I therefore strongly urge the passage of this bill. 


Sincerely, 
Wa trTer F, MONDALF, Attorney General. 


NEVADA 
Marcu 8, 1962. 


Hon. Sam J. ErRvIN, Jr., 
U. 8. Senator, North Carolina, Chairman, Subcommittee on Constitutional Rights 


of Committee on Judiciary, Senate Office Building, Washington, D.C. 
DearR SENATOR ErvIN: In response to your letter of February 7, 1962, asking 
our views in regard to the literacy requirements being considered in two bills, 
S. 2750 and S. 480, I enclose herewith a memorandum expressing the views 


of this office. 
Very truly yours, 
Rooer D. Forty, Attorney General. 


MEMORANDUM, Marcu 8, 1902 
I, THE CONGRESS HAS PLENARY POWER TO PASS LAWS CONTROLLING FEDERAL ELECTIONS. 


There was some doubt prior to the decision in U.S. v Classic, 313 U.S. 299 
(1941), that the Federal Government could control the selection of electors 
and thereby the election of the President and Vice President. This case de- 
clared that where the Congress has enacted a law controlling Federal elections, 
an inconsistent State statute has no force and effect. The case of Burroughs 
v. United States, 290 U.S. 534 (19384), had earlier held that the Congress, under 
the authority of article I, section 4 of the Constitution, could pass a law con- 
ue bribery and corrupt practices in the election of Representatives and 

enators. 

The power of Congress is plenary in the control of Federal elections under 
article I, section 4, except as to the place of holding the election. However, 
unlike some areas, the States are free to enact laws concerning the qualifi- 
cations for suffrage. This is where the confusion has occurred since the Con- 
stitution gives no power to Congress to control the selection of presidential 
electors. United States v. Classic, supra, resolved this problem. 

The resolution of these two concurrent powers is necessary here because the 
U.S. Supreme Court has recently held that a State may require that a voter 
qualify by taking a literacy test. Lassiter v. Northampton Oty. Bd. of Elec- 
tions, 360 U.S. 45 (1959). 

The bills proposed here have the effect of superseding State legislation with 
respect to suffrage as to a selected portion of the electorate. There is little 
question now that the power exists as to Federal elections, 


Il, THE CONGRESS HAS THE POWER TO CONTROL CERTAIN ASPECTS OF STATE SUFFRAGE 
BEQUIREMENTS 


Here again the problem arises where the line is to be drawn separating State 
and Federal power in State elections. The leading case of Guinn v. United 
States (288 U.S. 347 (1914) ), contained dicta to the effect that the motives of a 
State may not be inquired into in enacting a literacy test. However, in the 
later case of Chapman v. King (154 F. 2d 460 (1946), Cert. Denied 827 U.S. 800 
(1946) ), the U.S. Supreme Court in unequivocal terms stated that where the effect 
of any suffrage requirement is to deny suffrage to any person in violation of his 
rights under the 15th amendment, the requirement is unconstitutional. This pro- 
tection has been invoked to strike down a gerrymandering of a municipal bound- 
ary, thereby protecting municipal voting rights. In Gomillion v. Lightfoot 
(864 U.S. 339 (1960)), the Court found an obvious purpose to disfranchise 
Negro voters, The 15th amendment was invoked. sue 8 a 

The 15th amendment in section 2 gives the Congress of the United States power 
to pass suitable legislation to enforce the mandate of section-1. _. ee 
_A statutory method of preserving 15th amendment rights. is proposed by 
Charles A. Horsky (at 20 Ohio Bt. L.J. 549 et seq.).. He suggests a Federal Dlec- 
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tion Board which is not open to some of the objections which could be made to 
the two bills in question here. 

That Federal power is not plenary as to State elections ia indicated by the 
case of MacDougall v, Green (335 U.S. 281 (1948)), wherein the State of Tli- 
nols was allowed to control new party formation on the theory that political 
diffusion was a State matter and not violative of the 14th amendment rights of 
those not allowed to form such a party. The Court distinguished this type of 
partial disfranchisement from that of the total disfranchisement which occurs 
in racial situations. 

There is case law to the effect that racial discrimination in suffrage qualifica- 
tion may be reached under the protection afforded by the 14th amendment. 
Davis v. Schnell (81 F. Supp. 872, Aff'd. 336 U.S. 938 (1949)). This is not 
necessary due to the plenary nature of the 15th amendment power. 

In summary, S. 480 is not vulnerable to the constitutional objection that the 
State’s province is being invaded. 

There is a 14th amendment case before the U.S. Supreme Court at present 
wherein the claim of violation is based on the alleged selection of candidates 
in such a manner as to racially discriminate. This should help clarify the 
role of the 14th amendment. Assoc. For The Preservation Of Freedom Of 
Choice, Ine., v. Power (docket No. 670 (N.Y. Sup. Ct. App. Div., 14 AD 2d 
(MEM) 596) ). 


III. FEDERAL LEGISLATION MAY NOT DISCRIMINATE ARBITRARILY OR UNREASONABLY 


The Federal legislature is subject to the controls imposed by the fifth amend- 
ment. The due process clause of said amendment has been held to include the 
requirement that Federal legislation may not classify arbitrarily or unreason- 
ably so as to discriminate against persons subject to such legislation. In 
Steele v. Louisville & Nashville R.R. Co. (323 U.S. 192 (1944) ), the U.S. Supreme 
Court held that a bargaining agent under the Railway Labor Act was required to 
bargain for Negro as well as white members of a brotherhood. The theory was 
that any other interpretation would make the statute vulnerable to the objection 
mentioned above. In the later case of Railway Express Co. v. New York (386 
U.S. 106 (1949) ), the doctrine was reaffirmed and it is no longer questioned that 
Federal legislation must not discriminate except upon some reasonable differen- 
tiation fairly related to the object of regulation. 

I have found no Federal case which discusses whether this restraint is wholly 
negative or whether it requires that affirmative rights be bestowed equally. 
The requirement of the 14th amendment has been construed to apply both nega- 
tively and affirmatively to States and it is likely that the Federal system is simi- 
larly constrained. 


IV. AN ARBITRARY EDUCATIONAL STANDARD WHICH CONFERS AN ARSOLUTE FRANCHISE 
Is NOT SO UNREASONABLE A STANDARD AS TO VIOLATE THE NONDISCRIMINATION 
REQUIREMENTS OF THE FIFTH AMENDMENT 


There is very little case law which directly deals with the control on the 
Congress which is implicit in the due process provisions of the fifth amendment. 
It is necessary, therefore, to resort to an ad hoe analysis using the broad stand- 
ard expressed in the preceding section of this memorandum. With respect. to 
the constitutionality of such a statute, the general rule should be applied. The 
universal approach to constitutional problems by the courts is that if there is 
any reasonable basis on which a statute may be upheld, it will not be declared 
unconstitutional. 

The only question is whether the means is reasonably related to the end which 
the statute seeks to accomplish, assuming that the end itself is constitutional. 
The purpose of the present statutes is to secure the franchise for certain groups. 
The use of an arbitrary standard which may not be applied as a matter of 
discretion seems to be reasonably related to the legislative purpose. Based on 
this analysis, it is my opinion that the statute does not discriminate unreasonably 
and is, therefore, constitutional. . 

I have discussed the use of an arbitrary educational standard with the State 
superintendent of education and he has indicated that such a standard has cer- 
tain objectionable features. I am sure that such objections have been made by 
others, but they are included here for the committee's possible use. Ls 
’ The fact of social promotions of slow learners and a small percentage of 
mentally retarded children is a matter of common knowledge among educators. 
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It bus been estimated that as high as 20 percent of a given public school class 
may be thusly advanced. The reasons for this phenomenon are not critical here. 
‘The fact that it exists is critical. 

Such ve st differences within a given group of students are amplified by sig- 
nifleant differences between regions. Pupils of the same age in different regions 
of the United States may vary 2 years in their academic level. 

There is rnother lurge group of citizens which is not ineluded in the group 
accorded rights and that is those naturalized citizens who received their educa- 
tion outside of the area delineated by these bills. 

However, when these criticisms are considered in the light of the purpose of 
the bills, and the reasonable relationship of the means to the achievement of the 
end, I am of the opinion that they are not sufficient to make the bills unconsti- 
tutional. As a matter of legislation, the bills are underinclusive. As a matter 
of law, they do not appear to be so underinclusive as to be violative of the U.S. 
Constitution. 

The following quotation from Blue € Gold Stamps @ Save Premium Co. v. 
Sobieski. (190 FE. Supp. 138 (1961) ) is a fair statement of the rule to be applied 
when the complaint of unconstitutional discrimination is made: 

“A lack of abstract symmetry does not matter. The question is a practical one 
dependent (sie) upon experience. The demand for symmetry ignores the spe- 
cific difference that experience is supposed to have shown to mark the class. It 
is not enough to invalidate the law that others may do the same thing and go 
unpunished, if as a matter of fact, it is found that the danger is characteristic 
of the class named. The State may direct its law against what it deems the evil 
as it actually exists without covering the whole fleld of popular abuses.” 


VY. THE SELECTION OF AN ETHNIC AND LANGUAGE GROUP FOR ABSOLUTE QUALIFI- 
CATION UNDER VOTER QUALIFICATION STATUTES REQUIRING A KNOWLEDGE OF 
THE ENGLISH LANGUAGE CONSTITUTES A DISCRIMINATION AS TO ALL PERSONS 
NOT 80 QUALIFIED WHO ARE NOT MEMBERS OF THE SELECTED GROUP 


The basic problems of reasonable classification and affirmative obligations of 
Federal legislation are present in the standards set forth in S. 2750. The basic 
question to be asked is why should Spanish language, non-English speaking 
citizens from Puerto Rico be classified and awarded a privilege not conferred on 
other non-English speaking citizens of the United States. 

The early case dealing with racial discrimination under the 14th amendment 
is Yick Wo v. Hopkins (118 U.S. 356 (1886)). If the Federal Government by 
implication can be said to be bound by a similar negative restraint, can it be 
said that an affirmative right can be ‘conferred 80 as to discriminate between 
citizens on the basis of race or ethnic gronp.. 

Equal protection of the laws is at best a difficult concept to apply so as to 
get a clear distinction in a case of this type. There is a sizable body of case 
law that states the requirement of equal protection as not requiring identity of 
treatment if there be reasonable ground for difference of policy. See: Allicd 
Stores of Ohio, Inc. v. Bowers (358 U.S. 522 (1959) ). 

With a standard of “reasonableness” as a guide, the decision becomes one of 
fact and judgment. In my opinion the classification proposed here is unreason- 
ahle as being “underinclusive.” 

The latest case which discusses the problem is not relevant on its facts, but it 
sets forth the aforementioned standards and states that the restraints on the 
Federal Government under the fifth amendment are no greater than those 
placed on the States under the 14th amendment. By implication this would seem 
to say that the requirements are at least as great. See: Blue & Gold Stamps 
Save Premium Co. v. Sobieski (190 F. Supp. 183 (1961) ). 


MEMORANDUM, AprRit 5, 1962 


1. § 2079 REASONABLY CLASSIFIES THOSE PERSONS WHO ARE AUTOMATICALLY 
ENFRANCHISED BY VIRTUE OF QUALIFICATION UNDER THE EDUCATIONAL S8TAND- 
ARD: SET FORTH IN SEOTION 3 


This bill is less objectionable on constitutional grounde than are Ss. 480 and 
S$. 2750, although all three use the same educational standard. This bill in- 
cludes a group of citizens who were excluded under the other two. Naturalized 
citizens whose education took place outside the United States are included and 
the bill is better legislation for that reason. The arbitrary educational level 
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was discussed in my previous memorandum and I do not feel it is necessary to 
repeat those comments here. 


It, A RESTRICTIVE ENUMERATION OF VOTER QUALIFICATIONS I8 INCONSISTENT 
WITH THE SUPREME COURT'S INTERPRETATION OF THE FEDERAL GOVERNMENT'S: 


POWER IN ELECTIONS 


The language of the bill which limits the criteria which a State may use to: 
select voters is not consistent with dicta of Lassiter v. Northampton County 
Board of Elections, 300 U.S, 45 (1959). As I read this case, the enumeration 
of standards was permissive and not exclusive. If the assumption is made 
that there are no standards other than those enumerated in this bill, then the 
law of the case is not violated, however, I do not believe that this was the 
view of the U.S. Supreme Court. What these standards might be I cannot 
say at this point, but the States have a certain amount of constitutional leeway 
in the area of voter qualification and I feel that section 2 of the bill infringes. 


upon this right. 


I. A PRIVATE ACTION IN STATE ELECTIONS NOD BASED UPON THE RACE, COLOR OR 
CONDITION OF PREVIOUS SERVITUDE OF THE PARTY AFFECTED IS NOT WITHIN THE 


SCOPE OF FEDERAL POWER 


As I read section 4 of S, 2979, action of private individual not acting under 
color of law is sought to be controNed. That the Federal legislature may do 
this with respect to the following areas is no longer disputed: (1) Federal 
elections with respect to State and individual action under the rule of United 
States Vv. Classic, 313 U.S. 200 (1941); (2) State elections where State action 
is involved under the 14th amendment: (3) State and Federal elections where 
State or individual action is involved under the 15th amendment. 

However, there is a small nrea where the Federal Legislature is without 
power to act. This is the area of private individual action in State elections 
where the act arises out of some cause other than the race, color or condition 
of previous servitude of the party acted upon. If I let the air out of my 
neighbor's tire, because I know which way he is going to vote thereby hoping 
to gain some political advantage, this does not create a basis for Federal 
action, but rather one for local law enforcement. This objection may be de 
minimis due to the obvious purpose of the bill to secure 15th amendment rights 
in certain geographical areas, but as a matter of constitutional theory the 
bill is too extensive in its scope in this respect. The exclusion of this area of 
operation of the bill would have very Httle to do with the avowed purpose of 
this legislation, but would remove an area of possible controversy. 


NEW MEXICO 


Santa Fe, February 16, 1962. 


Hon. Samu J. Ervin, Jr. 
United States Senator, 
Senate Office Building, Washington, D.C. 

Deak SENATOR Ervin: In response to your letter of February 7, 1962, con- 
cerning Senate bills 2750 and 480, I wish to refer you to section 3 of article 7 
of the New Mexico Constitution which reads as follows: 

“The right of any citizen of the State to vote, hold office, or sit upon juries, 
shall never be restricted, abridged or impaired on account of religion, race, 
language or color, or inability to speak, read or write the English or Spanish 
languages except as may be otherwise provided in this conatitution; and the. 
provisions of this section and of section one of this article shall never be amended 
except upon a vote of the people of this State in an election at which at least 
- three-fourths of the electors voting in the whole State, and at least two-thirds 
of those voting in each county of the State, shall vote for such amendment.” 

Under the provisions of the above there can, be no literacy tests in. New 
Mexico in connection with the elective franchise. | ‘Therefore, in view of our: 
_ constitutional provision and the 17th amendment to the Constitution of. the 

United States, it is our view that neither of thé above referred to acts would 
make any change in the elective franchise In. New Mexico as {t now exists. In 


LITERACY TESTS AND VOTER REQUIREMENTS 559 


view of this status in New Mexico I trust that I may be excused from further 
comment with reference to the bills. 


Sincerely, 
Kar. E. Hartiey, Attorney General. 


NEW YORK 
ALBANY, Afarch 27, 1962. 


Re Senate 2750 ; Senate 480. 
Hon. Sam J. Ervin, Jr., 

Chairman, Subcommittee on Constitutional Rights, 

U.S. Senate, Washington, D.C. 

Dear SENATOR Ervin: Your letter enclosing copies of the above captioned bills 
advises me that your subcommittee invites my views on the constitutionality 
and desirability of these bills. 

I appreciate very much your thoughtfulness in sending me the bills and regret 
the delay in answering your letter. The delay is accounted for by the pressure 
of the peak of our legislative session. 

I would say first. that I believe most deeply and earnestly that every citizen 
‘of the United States should be afforded an equal opportunity to vote for those 
who govern us. There should be no conditions upon the exercise of this funda- 
mental right of the citizen which would have the effect of denying it in a dis- 
criminatory manner; no irrelevant qualifications; no qualifications which are 
not wholly necessary. The report of the U.S. Commission on Civil Rights for 
1961 indicates that denials of the right to vote in some States occur by reason 
of discriminatory application of laws, not only in regard to Hteracy of the voters 
but by reason of registration procedure and other qualifications. Still other 
denials occur by reason of threats and intimidation or the fear of retaliation. 
Any such practices which prevent the true expression of the people’s choice in 
any manner should be severely condemned and the necessary machinery set up 
‘in me ae of our country and States to prevent discriminatory practices of 
any kind. 

As to the bills before you, upon serious consideration I find that I should re- 
frain poe comment. I am confident that you will understand the reasons. They 
are these: 

The constitution and election law of the State of New York providing the 
qualifications of voters, make certain provisions in respect to literacy and the 
procedure for proof thereof. These provisions differ from those in the bills be- 
fore your committee. I have bnt recently appeared in support of the provisions 
of our constitution and election law in a litigation which challenged them. 
(Camacho v. Rogers, et al., U.S. District Court, Southern District of New York, 
‘Oct. 20, 1961.) It seems to me that it would be inappropriate for me at this time 
to comment on proposed legislation which would differ from the laws which I 
must defend in my position as attorney general of the State of New York. 

Moreover, as the chief legal adviser of the State, it is my statutory duty to 
pass upon the constitutionality and validity of legislative enactments before the 
‘Governor for executive action. Among the bills being considered in the current 
legislative session are amendments to the New York constitution and the New 
York election law in respect to literacy qualifications of voters. 

Accordingly I feel that I should not express my views upon the pending Federal 

lls 


Sincerely yours, 
Louis J. Lerxowrrz, Attorney General. 


NORTH CAROLINA 
Rateien, March 18, 1962. 


Hon. Sam J. Ervin, Jr., 

U.S. Senate, Washington, D.C. 
Deas Senator Ervin: Complying with your request of the 5th of February. 

1962, I enclose herewith my statement with respect to the Senate bills referred 

to in your letter. You have permission to insert these views in the printed 


record. 
.. With highest regards, I am, 
Sincerely yours, 


' 


uy Ww. Bruton, Attorney General. 
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STATEMENT oF T, W. Bruton, ATTORNEY GENERAL OF NORTH CAROLINA 


My name is T. W. Bruton, and I reside in Raleigh, N.C., where I exercise the 
duties of attorney general of North Carolina, having been elected by the people 
to this office. 

This statement relates tu S. 2750 and S. 480, which are nuw pending upon 
hearings before the Senate Subcommittee on Constitutional Rights. 

The Constitution of the United States in some instunces recognizes that there 
are such things or such governmental bodies as States and also recognizes that 
the States have some authority on the question of suffrage. For example: 
Article I, section 2, clause 1 of the Federal Constitution, states: “I'he House of 
Representatives shall be composed of Members chosen every second Year by 
the People of the several States, and the Electors in each State shall have the 
Qualifications requisite for Electors of the most numerous Branch of the State 
Legislature.” Amendment XVII of the Federal Constitution in its first para- 
graph provides as follows: “The Senate of the United States shall be composed 
of two Senators from each State, elected by the people thereof, for six yeurs; 
and each Senator shall have one vote. The electors in each State shall have the 
qualifications requisite for electors of the most numerous branch of the State 
legislatures,” 

It is true that article I, section 4, clause 1, provides as follows: 

“The Times, Places and Manner of holding Elections for Senators and Repre- 
sentatives, shall be prescribed in each State by the Legislature thereof; but the 
Congress may at any time by Law make or alter such Regulations, except as to 
the Places of chusing Senators.” 

It is believed, however, that the power granted to Congress under the provi- 
sion quoted immediately above relates to the manner of conducting elections, the 
duties of election officials, penalties, and penal offenses, suppression of fraud 
and maintaining peace in such elections. It is not believed that the provisions 
in this section above quoted vest in Congress the power to provide for reasonable 
qualifications which persons must possess to exercise the right of suffrage. As 
to the power of Congress, see: Ex parte siebold, 100 U.S. 383; and see also: 
United States v. Gale, 109 U.S. 66. 

It is well settled that it is within the power of the States to provide qualifica- 
tions as to conditions precedent to voting and also to provide for the orderly 
administration of the suffrage privilege for the purpose of preventing fraud. 
See: United States v. Cruikshank, 92 U.S. 542, 555, 28 IL. ed. 588; Minor v. Hap- 
persett, 88 U.S. 162, 170, 22 L. ed. 627; Mitchell v. Wright, 69 F. Supp. 698, 703; 
United States v. Reese, 92 U.S. 214, 217, 28 L. ed. 563; Davis v. Schnell, 81 F. 
Supp. 872, 876; aff’d. 336 U.S. 933, 98 L. ed. 1098; Trudeau v. Barnes, 65 F. 2d 
568; cert. den. 290 U.S. 659; Snowden v. Hughes, 8321 U.S. 1, 7 88 L. ed. 497. 

Suffrage is a political right reserved and retained by the States subject to 
Federal constitutional limitations against arbitrary and discriminatory prac- 
tices. The right to vote is a political right and is not on a parity with so-called 
civil rights, vested rights or property rights, and the right of suffrage is not 
conferred by the U.S. Constitution. It is derived from the States under their 
constitutions and statutes. See: Pope v. Williams, 193 U.S. 621, 48 LL. ed. 817; 
United States v. Cruikshank, 92 U.S. 542, 555, 23 L. ed. 588; Afason v. Missouri, 
179 U.S. 328, 335, 45 L. ed. 214: Minor v. Happerasett, 88 U.S, 162, 172, 173, 22 ¥.. ed. 
627; Breedlove v. Suttles, 8302 U.S. 277, 288, 82 L. ed. 252; Smith v. Blackicell, 
84 F. Supp. 989, aff’d 115 F, 2d 186. 

S. 480 clearly violates constitutional rights which have been reserved to the 
States in suffrage matters. The act undertakes to impose its arbitrary standards 
on all types of elections which may be held in a State. Its arbitrary standards 
would relate to State, county, and municipal elections, where no Federal office 
is even at stake. It imposes an arbitrary standard of the completion of the 
sixth primary grade in a school accredited by any State or the District of 
Columbia. The imposition in this bill of a single arbitrary standard is con- 
trary to the scope of power given to the States in suffrage matters and as 
interpreted by the Supreme Court of the United States. 

The case of Lassiter vy. Northampton, Oounty Board of Elections, 860 U.S. 
45. 8 L. ed. 2d 1072, 79 S. Ct. 985, came from the State of North Carolina. and 
_ this opinion affirmed the opinion of the Supreme Court of North Carolina, and 
the Supreme Court of the United States, by unanimous decision, Douglas, J., 
delivering the opinion of the court, made the following judicial statements: 

«* @ * While the right of suffrage;ris established and guaranteed by the 
Constitution (Hz parte Yarbrough, 110 U.S. 651, 6638-N65; Smith v. Allwright, 
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821 U.S. 649, 661-662) it is subject to the imposition of State standards which 
are not discriminatory and which do not contravene any restriction that Con- 
gress, acting pursuant to its constitutional powers, has imposed. See United 
States v. Classic, 313 U.S. 299, 815 * * *. 

“We do not suggest that any standards which a State desires to adopt may be 
required of voters. But there is wide scope for exercise of its jurisdic- 
tion * * *, The ability to read and write likewise has some relation to 
standards designed to promote intelligent use of the ballot. Literacy and il- 
literacy are neutral on race, creed, color. and sex, as reports around the world 
show * * *. In our society where news ipers, periodicals, books, and other 
printed matter canvass and debate campaign issues, a State might conclude that 
only those who are literate should exercise the franchise * * *. 

“The present (North Carolina) requirement, applicable to members of all 
races, is that the prospective voter ‘be able to read and write any section of 
the constitution of North Carolina in the English language.’ That seems to us 
to be one tair way of determining whether a person is literate, not a calculated 
scheme to lay springs for the citizen. Certainly we cannot condemn it on its 
face as a device unrelated to the desire of North Carolina to raise the standards 
for people of all races who cast the ballot.” (Parentheses added. ) 

Reasonable literacy tests to determine qualifications for voting have been 
consistently held constitutional. Williams v. Misstssippi, 170 U.S. 218, 225 
(1898) ; Davis v. Schnell, 81 F. Supp. 872, 876 (1949), aff'd 336 U.S. 933 (1949). 
See also Allison v. Sharp, 209 N.C. 477 (1936). In 1955 there were 19 States 
with constitutional or statutory requirements of literacy as a qualification for 
exercise of suffrage: Alabama, Arizona, California, Connecticut, Delaware, 
Georgia, Louisiana, Maine, Massachusetts, Mississippi, North Carolina, New 
Hampshire, New York, Oklahoma, Oregon, South Carolina, Washington, Wyom- 
ing, and Virginia—31 Notre Dame Lawyer 255 et seq. 

Other decisions of the Supreme Court of the United States support this posi- 
tion, and in this connection, see the following cases: Guinn v. United States, 
238 U.S. 347, 360, 35 S. Ct. 982; Williams v. State of Mississippi, 170 U.S. 213, 
18 8S. Ct. 583, 42 L. Ed. 1012; Davis v. Schnell, D.C., 81 F. Supp. 872, aff’d 336 
U.S. 933, 69 S. Ct. 749, 93 L. Ed. 1093; Trudeau v. Barnes, 5 Cir.; 65 F. 2d 563, 
cert. den. 290 U.S. 659, 54 S. Ct. 74, 78 L Ed 571. 

In Guinn v. United States, supra, the Supreme Court of the United States 
said that the establishment of a literacy test “was but the exercise by the State 
of a lawful power vested in it not subject to our supervision.” 

It is our opinion that S. 480 is but another attempt to deprive the States of 
their rightful powers. It represents, also, the philosophy of those who think 
that minority groups can do no wrong and that the organized voting power of 
such groups renders lawful anything that such groups desire. It also represents 
the concepts and thinking of those who believe that everyone should be 
reduced to the lowest common denominator and that there is no inherent right 
to be unequal. It represents the thinking that has been characterized by the 
great Spanish philosopher, Ortega y Gasset, in his book, “The Revolt of the 
Masses,’”’ W. W. Norton Co., Inc. (New York) when he said: 

“The characteristic of the hour is that a commonplace mind, knowing itself 
to be commonplace, has the assurance to proclaim the rights of the common- 
place and to impose them wherever it will. As they say in the United States: 
‘To be different is to be indecent.’ The mass crushes beneath it everything that 
is different, everything that is excellent, individual, qualified, and select. Any- 
body who is not like everybody, who does not think like everybody, runs the 
risk of being eliminated.” 

S§. 2750 is in much the same terms as S, 480 except it only undertakes to 
regulate Federal elections, It imposes the same arbitrary standard as to the 
literacy test; that is, completion of the sixth primary grade, and regardless of 
the truth it finds that Spanish-language news sources qualify citizens as to 
information for the intelligent exercise of the franchise. This again is a viola- 
tion of the powers reserved to the States, for, as we have already pointed out, 
Congress has not been given the right to provide or add to the States reasonable 
standards or qualifications imposed upon those who exercise the right of 


suffrage. 

Both of these bills violate the recognition that the Constitution of the United 
States clearly recognizes as being vested in the States as to qualifications of 
voters, and they violate the decisions of the Supreme Court of the United States. 

Respectfully submitted, , : 
T, W. Bruron, 


Attorney General of North Carolina. 
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Raeren, March 26, 1962, 


Hon. Sam J. Ervin, Jr., 
U.S. Senate, 


Washington, D.C. 
Dear Senator Ervin: Complying with your request of the 23d of March 


1962, I enclose herewith my supplementary statement with respect to the Senate 
bills referred to in your letter. You have permission to insert these views in the 


printed record. 
With highest regards, I am, 


Sincerely yours, 
T. W. Bruton, Attorney General. 


STATEMENT oF T. W. Bruton, ATTORNEY GENERAL OF NortTH CAROLINA 


My name is T. W. Bruton, and I reside in Raleigh, N.C., where I exercise 
‘the duties of attorney general of North Carolina, having been elected by the 
“people to this office. 

I have, heretofore, made a statement in which I discussed the provisions of 
S. 2750 and S. 480, and this statement is made in the form of a brief discussion 
‘of S, 2979 and as a supplement to the statement I have already filed with the 
‘Subcommittee on Constitutional Rights of the Committee on the Judiciary. 

In my former statement I attempted to show that by express recognition ap- 
pearing in the Constitution of the United States and that by decision of the 
‘Supreme Court of the United States reasonable qualifications for the exercise of 
the right of suffrage, or voting, for all offices whether Federal, State, county, 
or municipal lies within the scope of the powers exercised by the States as a 
constitutional division of government of this Nation. These conditions for suf- 
fraze must be reasonable and must be administered in a nondiscriminatory 
manner, 

The provisions of S. 2079 represent another effort to take away from the 
States the right to impose and prescribe reasonable conditions or qualifications 
for voting in order to please certain minority groups. The argument that 
the provisions of 8. 2979 are but mere administrative regulations of the right 
of suffrage is not even clever or subtle. The provisions, if enacted, would be 
applicable to State offices as well as to Federal offices and would still retain 
the arbitrary completion of six or more grades of formal education as a satis- 
faction of any literacy test enacted by the States. Moreover, the provisions of 
this bill would give the right of suffrage to a vast army of criminals who have 
been guilty of cumulative and successive crimes involving moral turpitude, none 
of which, however, have been nominated as felonies. The fact that there may 
have been some abuse in the administration of reasonable voting qualifications 
does not mean that such qualifications should be destroyed for any law that 
requires administration can be subject to abuse. 

It is belfeved that it can be pointed out that some Federal laws have heen 
subject to abuse by Federal officers, and it should not be forgotten that all 
Federal officers in nearly all instances come from States, and it is not ‘ileved 
that by some mystical process or metamorphosis they become clothed with 
sanctity and infallibility because they become Federal officers. 

It is a mistake to believe that States are not interested in securing the right 
of suffrage from unreasonable administration. As an example, see the case of 
Bazemore v. Board of Elections (254 N.C. 398; ~~ S.F. 24 ——), where the 
Supreme Court of North Carolina held that a county board of elections had re- 
quired excessive reading and writing of the Constitution and that a writing of a 
‘provision of the Constitution by dictation could not be required. 

There is also a contradiction in the bill in that section 2(a) (1) permits voting 
‘in all cases except as to inability In age requirements; inability as to residence 
requirements; legal confinement at the time of the election or registration; and 
conviction of a felony. Nowhere fn this section is there anything said about a 
reasonable requirement as to a literacy test. It is true that in section 3 a literacy 
test is mentioned and completion of the sixth grade is the arbitrary standard for 
this test, but any Federal court could reasonably say that a Hteracy test is not 
required under this bill and that persons meeting all the requirements of section 
1 would be allowed to vote. a 

The gentlemen who have introduced this bill should have the moral courage, 
‘character and fortitude to plainly and honestly say that they wish for the 
‘States to be abolished except as a’mere election district so that they can be 
“elected to office. a 
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NORTH DAKOTA 
Bismarck, February 21, 1962. 


Hon. Sam J. Ervin, Jr., 
Chairnan, Committee on the Judiciary, 

Subconunittee on Constitutional Rights, 

U.S. Senate, Washington, D.C. 

Dear SENATOR Ervin: We have your letter of February 7, 1962, wherein you 
state that in view of the possible effect of these bills on State laws, that is, laws 
with reference to the rights of voters, it would be of great assistance to the sub- 
committee to have my opinion on the constitutionality and desirability of these 
measures. 


Your proposed bill provides in part as follows: 
“The Congress, therefore, further finds and declares that the enactment of this 


Act is necessary to make effective the guarantees of the Constitution, particu- 
larly those contained in the fourteenth and fifteenth amendments, by eliminating 
or preventing arbitrary and unreasonable restrictions on the franchise which 
oecur through the denial of the right to vote to persons with at least six grades 
of education and which exist in order to effectuate denials of the right to vote 
on account of race or color.” 

In other words the question is, under these provisions of the proposed statute 
can a person who has not attained a sixth grade education vote at an election? 

The Federal Supreme Court in the case of Lassiter v. Northampton County 
Board of Elections (360 U.S, 45, 3 L. Ed. 2d 1072, 79 S. Ct. 985), stated as follows: 

“A North Carolina statute, applicable to members of all races, requires that 
a prospective voter be able to read and write any section of the Constitution in 
North Carolina in the English language. Plaintiff, a Negro, having been denied 
registration as a voter because of her refusal to submit to the literacy test 
required by the statute, appealed to the county board of elections, and, at a 
de novo hearing, again refused the literacy test and was again denied reygistra- 
tion. She appealed to the superior court, Northampton County, N.C., which 
sustained the board as against the claim that the requirement of the literacy 
test violated the 14th, 15th, and 17th amendments to the Federal Constitution. 
He ee the North Carolina Supreme Court affirmed (248 N.C, 102, 102 S.E. 

853). 

“On appeal, the U.S. Supreme Court affirmed the judgment below. Douglas, J., 
speaking for the unanimous Court, held that no constitutional defect inhered in 
the North Carolina statute, on its face, since a State may properly conclude 
that only those who are literate should exercise the franchise.” 

You will notice that on page 1077 of 3 L. Nd. it provides as follows: 

“We do not suggest that any standards which a State desires to adopt 
may be required of voters. But there is wide scope for exercise of its jurisdic- 
tion. Residence requirements, age, previous criminal record (Davis v. Beason, 
133 U.S. 333, 345-347, 33 L. Ed. 637, 641, 642, 10 S. Ct. 299) are obvious examples 
indicating factors which a State may take into consideration in determining 
the qualifications of voters. The ability to read and write likewise has some 
relation to standards designed to promote intelligent use of the ballot. Literacy 
and illiteracy are neutral on race, creed, color, and sex, as reports around the 
world show. Literacy and intelligence are obviously not synonymous. Illiterate 
people may be intelligent voters. Yet in our society where newspapers, periodi- 
cals, books and other printed mattcr canvass and debate campaign issues, a 
State might conclude that only those who are literate should exercise the 
franchise. (Cf. Franklin v. Harper, 205 Ga. 779, 55 S.B. 2d 221, app. dismd. 339 
U.S. 346, 04 L. Ed. 1861, 70 S. Ct. 804.) It was said last century in Massachu- 
setts that a literacy test was designed to insure an ‘independent and intelligent’ 
exercise of the right of suffrage. (Stone v. Smith, 159 Mass. 418, 414, 34 N.B. 
521.) North Carolina agrees, We do not sit in judgment on the wisdom of that 
policy. We cannot say, however, that it is not an allowable one measured by 
constitutional standards.” 

Thus the pape Court of the United States has held that where the person. 
has received education sufficient to read the constitution of the State, he will be 
entitled to vote. If he cannot read, he cannot vote. 

You will notice that the question involved {s {lliteracy and the intelligence of" 
a person to vote and under the Federal Constitution such test is decided to be a 
valid test. You will notice that the test of a voter to kiow what he is voting 
for and the test of having a sixth grade education are entirely different matters.. 
A person need not have a sixth grade education in order to vote intelligently ;: 
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that is, co vote on questions understood by him. When the test is made that 
he shall pass the sixth grade, it is entirely different and uncertain and in- 
definite. There is nothing to prevent a school board from fixing the necessity of 
having the sixth grade education to learn his example in algebra and Latin, and 
it would seem to the writer that a person would be intelligent to vote without 
being efficient in algebra and Latin. 

Our constitution is very liberal and sections 122 and 127 read as follows: 

“Section 122. The legislative assembly shall be empowered to make further ex- 
tensions of suffrage hereafter, at its discretion, to all citizens of mature age and 
sound mind, not convicted of crime, without regard to sex ; but no law extending 
or restricting the right of suffrage shall be in force until adopted by a majority 
of the electors of the state voting at a general election.” 

“Section 127. No person who is under guardianship, non compos mentis, or in- 
sane, Shall be qualified to vote at any election; nor shall any person convicted of 
treason or felony unless restored to civil (social) rights; and the legislature shall 
by law establish an educational test asa qualification, and may prescribe penal- 
ties for failing, neglecting or refusing to vote at any general election.” 

You will notice that section 127 states that the legislature shall by law es-i 
tablish an educational test as a qualification. That statement. is very indefinite 
and we doubt very much that if the legislature should see fit to provide for a 
statute like you have proposed, that the Court would uphold such law. We, 
therefore, doubt very much that your proposed statute would be held consti- 
tutional by the Court. 


Yours very truly, 
J. A. Hytanp, Assistant Attorney General. 


OREGON 
Sartem, March 1, 1962. 
Hon. Sam J. Ervin, Jr., 
U.S. Senator, 
U.S. Senate Building, Washington, D.C. 

DeaR SENATOR Ervin: I believe that S. 480 and S. 2750 demand a careful 
scrutiny into their constitutionality. I regret that due to the smallness of our 
staff and the volume of our workload we are unable to research this question. 

I regret that I have n-t had the opportunity to study S. 480 and 8. 2750 as 
thoroughly as I would like. 

It seems to me the right of the States to define the qualifications of electors, 
as prescribed by the U.S. Constitution, is a value calling for vigilance and 
protection. 

At the same time the right of every qualified elector to cast his ballot freely 
and to have bis vote count in full measure is essential to the perpetuation of our 
democratie institutions. 


Very truly yours, 
Rosert Y. THORNTON, 


Attorney General. 


PENNSYLVANIA 
Elarrisnura, arch 13, 1962. 


Hon. Sam J. ERVIN, Jr., 
Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 

Dear SENATOR Ervin: Receipt is acknowledged of your letter of February 7, 
1962, addressed to my predecessor in office. 

I must confess that at first I approached the task of replying to your letter 
with some trepidation, since I have considerable doubts as to whether the ex- 
pression of an opinion on my part as to the constitutionality of proposed Federal 
legislation lies properly within the functions and duties allotted to the attorney 
general of the Commonwealth of Pennsylvania. The Pennsylvania Administra- 
tive Code of 1929 specifies that the attorney general is the chief law enforcement 
officer of the Commonwealth and that he give advice to the Governor and to the 
departments, boards, and commissions of the Commonwealth. In these circum- 
stances, it appears doubtful whether; any official significance could be attached 
to the expression of an opinion of the kind you request. 
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Unofficially, however, I am happy to give you my views with respect to the 
very interesting constitutional questions presented by 8. 2750 and S. 480. 
Neither of these bills, if enacted, would create any problem for the Common- 
wealth of Pennsylvania, since there is no statutory bar in Pennsylvania to the 
free exercise of the franchise. Pennsylvania does not have a poll tax or any 
literacy or educational qualifications. Nor to my knowledge has there been any 
attempt, official or otherwise, to disfranchise any individual or any segment of 
the electorate. In fact, the Pennsylvania Legislature has recently provided for 
absentee ballots for residents who are out of the Commonwealth or confined to 
home by illness on election day. 

Undoubtedly, as you point out, the Constitution has conferred certain powers 
‘on the States with respect to the electoral process, and the U.S. Supreme Court 
in the Pope (198 U.S. 621) ; Mason (179 U.S. 328); Guinn (238 U.S, 247), and 
Lassiter (860 U.S. 45), cases, which you cite, as well as in numerous other cases, 
has recognized these powers. The Supreme Court has also recognized the juris- 
diction of the Federal Government to prevent the use of State election machinery 
to deny citizens their constitutional rights. See Lassiter and U.S. v. Classic 
(313 U.S. 299). The Federal civil rights laws have been sustained as valid 
legislation implemeuting and providing means for the enforcement of consti- 
tutional rights. See Screws v. U.S. (325 U.S. 91). 

Where the Federal Government legislates in a field in which both State or 
Federal Governments have a legitimate and proper interest, the Federal legisia- 
tion supersedes that of the State if the two are incompatible. See Common- 
wealth vy. Nelson (3850 U.S. 497). Under the supremacy clause, S. 2750 or S. 
480 would supersede any State legislation establishing different and incom- 
patible requirements for franchise. 

As early as 1879, in Ex parte Siebold (100 U.S. 371, 382-884), the U.S. Supreme 
Court, through Mr. Justice Bradley, recognized that Congress may, if it chooses, 
assume the entire regulation of the election of representatives. Modern com- 
mentators have recognized the basis of such plenary congressional powers as 
resting not only in section 4 of article I of the Constitution and in the 14th 
and 15th amendments, but also in the “necessary and proper” clause of section 
8 of article I of the Constitution and the “supremacy” clause of article VI (see, 
eg. 46 Va. L. Rev. 945, 951 (1960); 48 Cal. 1. Rev. 190, 196-197 (1960) ; 20 
Ohio S. L. J. 549, 553-555 (1959) ). 

While the constitutionality of the administration bill may be predicated on 
several or all of the aforementioned bases of congressional power, the consti- 
tutionality of the Javits bill, insofar as it pertains to State elections, can be 
specifically predicated on the power conferred on Congress by the 14th and 15th 
amendments to secure the rights provided for in those amendments. 

For the reasons previously stated, this letter cannot be considered an official 
opinion or even an informal opinion of the attorney general of Pennsylvania. 
I hope that my views with respect to the impact of these bills on Pennsylvania 
election laws and practice will be of assistance to the committee. I am happy to 
comply with your request and grant permission to quote this communication in 
the printed record should you deem it appropriate. 

With all good wishes to you. 


Sincerely yours, 
| Davip Stan, Attorney General. 


HARRISBURG, PA., March 28, 1962. 


Hon. Sam J. Ervin, Jr., 
Rubcommittee on Constitutional Rights, 

U.S. Senate, 

Washington, D.C. 

Dear Senator Ervin: Thank you for your letter of March 22, 1962, acknowl- 
edging receipt of my letter concerning S. 2750 and S. 480 and for your letter of 
March 28, 1962, enclosing a copy of 8S. 2979 for my comment. 

A cursory study of S, 2979 persuades me that it would be in the proper exer- 
cise of its power for Congress to pass this bill, on the same grounds and for the 
same reasons indicated in my earlier letter. 

With all good wishes to you. 


Sincerely yours, 
Davin Stan, Attorney General. 
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RHODE ISLAND 
Provipenoce, February 9, 1962. 


Hon, Sam J, Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, 

U.8. Senate, 

Washington, D.C. 

Dear Senator: This will acknowledge receipt of your letter of February 7, 
1962, with reference to the proposed Federal legislation dealing with literacy 
treatment for voters. 

I have studied the contents of your letter carefully as well as the copies of the 
two bills proposed in the U.S. Senate, and I must respectfully suggest that, in my 
opinion, both of these bills are in conflict of spirit and letter of the constitution 
of this State with reference to voting requirements. 

The Rhode Island Constitution contains no literacy requirements of any nature 
whatsoever for voters. As I read the two bills submitted with your letter, there 
ig at least an implication contained in both as to a requirement that a person 
must have completed the sixth primary grade in order to be assured of his right 
to vote. In all frankness, I cannot agree with such a policy, but rather, I believe 
that the constitution of Rhode Island properly treats the matter of voting 
rights by containing no literacy requirements whatsoever. 

Trusting that the above may be of some assistance to you, I remain, 


Respectfully yours, 
J. JOSEPH NuGENT, Attorney General.. 


SOUTH DAKOTA 
Preree, March 8, 1962.. 
Mr, Sam J. Davin, Jr., 
Chairman, Subcommittee on Constitutional Rights, 

8. Senate, | 
Washington, D.O. 

Dean Mr. Davin: Enclosed herein is a copy of the constitution of South: 
Dakota, article VII of which deals with voting qualifications. As can be seen: 
upon analysis of article VII, this State has no literacy requirements. Thus, 
Federal legislation concerning such would have no effect on the voters of South 


Dakota, 


Yours very truly, 
A. C, Mrtrer, Attorney General. 


Artiote VIT. ELeocrions ann RioHT OF SUFFRAGE 


Src. 1.. Every person resident in this state, who shall be of the age of twenty- 
one years and upwards, not otherwise disqualified, belonging to either of the 
following classes, who shall have resided. in the United States five years, in this 
State one year, in the County ninety days, and in the election precinct where 
such person offers his vote thirty days next preceeding any election, shall be a 
qualified elector at such election provided; that no elector in the staté by reason 
of having changed his residence from one county or precinct to another shall be 
deemed to have lost his right to vote at any election in the precinct from whick 
he has moved until he shall have acquired a new voting residence in the county 
or precinct to which he has removed. 

First. Citizens of the United States. 

Second. Persons of foreign birth, who have become naturalized citizens con- 
formably to the laws. of the United States, upon the subject of naturalization. 
( 7 sa og November 1958, pursuant. to Ch. 304, Laws of 1957.) 

2. The legislature shall at its first gession after the admission of the 
sig an the union submit to a vote of the electors of the state the following 
question to be voted upon, at the next general election held thereafter, namely : 

“Shall the word ‘male’ be stricken from, the article of the.constitution relating 
to elections and the right of suffrage.” If a majority of the votes cast upon 
that question are in favor of striking out said word “male,” it shall be atricken 
out and there shall thereafter be no distinction between males and females in 
the exercise of the right of suffrage at any election in this state. 

So. 3. All. votes shall be by ballot but the legislature may provide for num- 


bering ballots for the purpose of preventing and detecting fraud. 


t 


~ 
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Sec. 4. All general elections shall be biennial. 

Seo. 5. Blectora shall in all cases except treason, felony or breach of the 
peace, be privileged from arrest during their attendance at elections and in going 
to and returning from the same. And no elector shall be obliged to do military 
duty on the days of elections, except in time of war or public danger. 

Sro. 6. No elector shall be deemed to have lost his residence in this state by 
reason of bis absence on business of the United States or of this state, or in the 
military or naval service of the United States. ; 

Seo. 7. No soldier, seaman or marine in the army or navy of the United States 
shall be deemed a resident of this state in consequence of being stationed therein. 

Sec. 8, No person under guardianship, non compos mentis or insane, shall be 
qualified to vote at any election, nor shall any person convicted of treasons or 
felony be qualified to vote at any election unless restored to civil rights. 

Sec. 9, Any woman having the qualifications enumerated in Section 1 of this 
article as to age, residence and citizenship, and including those now qualified by 
the laws of the territory, may vote at any election held solely tor school pur- 
poses and may hold any office in this state, except as otherwise provided in this 


constitution. Sane 
— ~ eee 
wen mo , 
UTAH, . 

a Sart Lake Oiry, March 15, 1962... 
Sam J, Kevin, Jr,, ; ee ; 
Chairman, Committee on the Judiciarg, fa 
/.8. Senate, ae a ‘ ya 
Washington, D.C. J ee | ‘ 2 

receipt off your letter of February 


Deak Senator Ervin: This wi}f acknowledge 
7, 1962, in which you iuvite my comments concerning § 2750 aud 8,-480, relat- 
ing to qualifications aud literAcy requirements fer. exértise of the voting 
franchise. I have examined Yoth bills and have at stg appraise thera in 
the light of the questions to wHich you sought inquiry ur letter, i 

First, I have extreme dofibts as ie constifufibnality of bo these 


Co 
elected by electors who havé¢ the qualifications tt are the) be Na 
vided for the selection of the State legisiqture. Ajs\milar provision fpr 
and Vice President is found jn the 12th amendment. It rapa 
the States are left to determine the qualifications of those persons who 
the electoral franchise even as to Federal élections. i ae ae a 

The present bills will usurp,\to a great degree, the discréfion of, the State 
establish its own qualifications for electors. It is, of course, Well within the juris- 
diction of the Federal courts me onerees 10 take steps to avpid improper 
racial discrimination in voter qualifications. on v. Herudon, 278 Us? 536 ; 
Niaon v. Condon, 286 U.S. 78. However, the Suprenie Court sikctedl as you 
correctly point out, in Lasstter v. Nor pton Election Boutd, 360 U.S. 45, that _ 
literacy tests equally applied, irrespec He of race or color, are not unconstitu-~ 
tional and are within the discretion of the State legislature. It would ap 
then, that unless the qualifications imposed ‘bythe State are being im 
applied or are discriminatory upon their face, thattbe Federal legi 
by virtue of the Constitution, be subordinated to any State legislation. 

I, therefore, feel that since the proposed legislation is extremely broad in its 
possible application, that it may run afoul of the U.S. Constitution. I believe 
that the provisions of the present Civil Rights Commission legislation, where 
the matter of voter discrimination can be directly dealt with, offers a better 
alternative than the proposed bills submitted to the Senate; first, because the 
great majority of States have no racial discrimination in the exercise of the 
elective franchise; secondly, those few minority States that do have some dis- 
crimination do not require such broad legislation as the two bills under constder- 
ation, and the strengthening of the Civil Rights Commission or other more direct 
procedure would better correct.the problem. a Ee Or es 

- As to the question of the standards applied in the bill, I am of the opinion that 
if ia reagonable presumption that 2 person who has finished the sixth grade is 
Hterate, so that there would be no constitutional objective on the basis of the pre- 
sumption itself. However, I think it is well within the sound discretidn of the ap- 
propriate State legislature to provide other standards which would be more 
effective in actually determining:a voter's qualifications. I note that the bills 
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exclude only those persons who have been adjudged Incompetent, Since adjudi- 
cation procedures vary greatly from State to State, it may well be that some 
persons who are adjudged incompetent may well be qualified to vote, and some 
persons who have not been adjudged incompetent should be deprived of the 
franchise. For this reason, I would feel that a more definitive exploration of 
incompetency is In order. 

The bills provide that reading and writing of the English language should not 
be a criteria in determining the qualifications for exercise of the franchise, I 
would strongly disagree with the recited statement In 8S. 2750 that there are suf- 
ficient Spanish or other foreign language periodicals available to apprise a citi- 
zon of the important and cogent issues in an election. In addition, a substantial 
number of States provide that certain matters to be voted on by the citizens 
of their State shall be published in an English language newspaper. This, un- 
doubtedly, would lead to a splitting of ballots and substantial confusion. I 
do not feel that it is teo much to ask that a person be able to read and write 
the English language in order to be granted the franchise. A worknble democ- 
racy depends upon a highly informed and intelligent electorate. Participation 
in voting by great numbers is also important, but if those persons participating 
ttre not informed of the real issues involved, the demvucratic processes are none- 
theless undermined. 

In summary, I feel that there is a constitutional objection to these bills. I 
further feel that if legislation is deemed necessary to correct discriminatory 
practices in the election process, that a bill more directly related to the correction 
of the abuses is the appropriate way to proceed, with penalties being provided 
A bl discrimination and with easy access to the courts to enforce arbitrary 

enials. 

Finally, I am of the opinion that the present proposed legislation creates as 
many problems as it would solve. For example, it would allow the very ar- 
bitrary determination that persons with less than 6 years’ formal education are 
illiterate and thus, in some areas, provide an excellent lever to continue dis- 


eriminatory practices. 


Very truly yours, 
A. Pratt Keser, Attorney General 


Sait Lake Crry, March 28, 1962. 


ffon. Sam J, Ervin, Jr., 
t7.8. Senate, 
Washington, D.C. 

Dear Senator Ervin: Thank you for your kind letter of March 22, 1962, relating 
to my comments on 8, 480 and S, 2750. In reference to your letter of March 23, 
1062, requesting my views on 8S. 2079, which was attached thereto, I have given 
that bill close attention. 

_ At the outset, let me say that I thick section 2(a) is of questionable consti- 
tutionality, first, since the Federal Constitution expressly leaves the qualifica- 
tions for voting up to the States. The fact that a Federal office is the subject 


of election does not change the constitutional mandate allowing the States to 


establish voter qualifications. I would agree, of conrae, that a State may not 


establish any qualifications for the right. to vote which are arbitrary or dis- 


criminatory against any. race, creed, or color, and for this reason I would have 


no objection to section 4, subsection (b) of the bill. In fact, I would heartily 
endorse its passage and I feel that the recognition of inaction, as well as active 
participation as a cause of discrimination, is a good step in the right direction. 
However, the four qualifications set out under section 2 appear to be in conflict 
with the implicit allowance of a literacy test as set out under nection 3. 

Thus, the bill, on its face, is subject to confusion and: open to interpretation 


‘which can always be used for ulterior motives. Even so, I note that the four 


definitive qualifications under subsection (b) of section 2 are certainly not all 
the reasonable restrictions that could be validly imposed before allowing the 


“exercise of the electoral franchise, For example, if a person were placed under 


guardianship due to incompetency, but not confined, and if he had had 6 years of 
formal education, he could not be denied the right to vote under the terms of 
your bill, although a person under guardianship may well not be a competent 
voter and ceuld be easily subjugated to the influence of his guardian. 

‘In addition, the same objection applies to this bill constitutionality-wise as 
applied to the others, That is, as lopg as a State established reasonable quali- 


a. 
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fications under its own law and did not arbitrarily apply them, the Federal 
Constitution provision for election according to the established qualifications 
for the State, would allow the State law to be federally superimposed over the 
Federal luw, and anything in conflict with State law in the Federal statute 
would be void. 

Once again I feel that this bill undermines our constitutional balance of State 
and Federal power, and does so for the sake of a few minor States which would 
undoubtedly be able to use other means to accomplish their ends. 

I still am of the opinion that a direct active attack by the Civil Rights Com- 
mission with the right of the individual voter to seek vindication in the courts, 
either with the assistance of the Federal and State attorneys general or on his 
own, Offers the surest way of combating the evil recognized by the bills. 


Best wishes. 


Very truly yours, 
A. Prat? Kresier, Attorney General. 


VERMONT 
Montretier, February 19, 1962. 
Hon. Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 
Deak Sir: Your letter of February 7 addressed to Thomas Debevoise, as attor- 
ney general of this State, hus come to my attention by reason of my succeeding 


Mr. Debevoise in this office. 

Your letter relates to the activities of the Senate Subcommittee on Coustitu- 
tional Rights concerning two bills which in turn relate to literacy requirements 
as conditions for voting. 

This State has nothing by way of such requirements in its statutory law and 
it would not seem to me appropriate at this time for us to give consideration 
to the constitutionality and desirability of the bills you t .ve under consideration. 
_ We appreciate the opportunity you have given us for comment and hore that 
you understand our reason for declining to consider the bills in the light of 
their constitutionality and desirability. 


Very truly yours, 
Cuartes J, ADAMS, Attorney General. 


VIRGINIA 
Ricu MOND, February 28, 1962. 


Hon. Sam J. Ervin, Jr., 
Chairman, Subcommittee on Coistitutional Rights, U.S. Senate, Washington, D.C. 
My Dear Senator Ervin: In accordance with the request in your letter of 
February 7, 1962, relative to 8. 2750, I am enclosing a memorandum of the 
views of this office in regard to this bill. No specific reference was made to 
8, 480. The objections to 8. 2750 arply also to S. 480 and, of course, S. 480 has 
the additional objection that it applies to all elections, State as well as Federal. 
- You have authority to use this memorandum in any way desired by you, 
including insertion in the printed record, if you feel it is desirable to do so. | 
- ¥ do not understand your letter of February 27, 1962, in which you acknowl- 
edged receipt of material furnished you in regard to these bills, as this memoran- 
dum is the first that this office has sent you. | 
With kind regards and best wishes, I am. 


Sincerely yours, ee ned 4S 
3 Rosert Y. Burton, Attorney General. 
- Memozanpum Re 8.2750 ee 
Senate bill 2750 provides that no person, whether acting under color of law 


_ or otherwise, shall be subjected to a deprivation of the right to vote in a Federal 
election.’ “Deprivation of the right to vote” is interpreted in the bill as mean- 


1A Federal election is defined by the bill as an election for President, Vice Presidont, 
residential elector, Member of the Senate. or Member of the House of Representatives, 
_ Delegate, or Commissioner from the territories or possessions. a . 
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ing the denial to any person otherwise qualified by law of the right to vote on 
account of his performance in any examination, whether for literacy or other- 
wise, if such person has not been adjudged incompetent and has completed the 
sixth primary grade of any public school or aceredited private school * * *.” 
As indicated in the preliminary portions of the bill, one of the major purposes 
of its enactment is to outlaw State literacy tests now required of prospective 
voters. The proponents of the bi rely for congressional authority upon article 
I, section 4 of the Constitution, giving Congress the power to regulate “the times, 
places and manner of elections” ; upon the 14th amendment and its privileges and 
immunities, equal protection, and due process clauses; and upon the 15th amend- 
ment mandate that no State shall deny to its citizens the right to vote solely 
upon conditions of race. color, or previous condition of servitude, 

This memorandum will establish that none of the portions of the Constitution 
relied upon confer upon Congress the power to enact 8. 2700. 


ARTICLE I, SECTION 4 


While it is true that article I, section 4 permits Congress to regulate the times, 
places and manner of holding elections for Senators and Representatives, it is 
also true that this language is ambiguous. It is difficult to tell specifically 
what are those items which may be reguiated by Congress. The ambiguity 
fs eliminated to some extent by article I, section 2, and the 17th amendment, 
which provide that in the elections of Senators and Representatives, “the 
electors (voters) in each State shall have the qualifications requisite for 
electors of the most numerous branch of the State legislature.” In other words, 
the States shall establish qualifications which must be met by prospective 
voters. Under this clause, the States have established literacy tests and other 
requirements which have been upheld by the U.S. Supreme Court. 

Aside from the fact that the Supreme Court has upheld the exercise of State 
power in this area, it is true that the authors of the Constitution contemplated 
that the States should have all constitutional authority, and the Federal Gov- 
ernment should have no power, to set voter qualifications. Alexander Hamilton, 
speaking of the power to establish voter qualifications, stated: “this forms 
no part of the power to be conferred upon the National Government. Its au- 
thority would be expressly restricted to the regulation of the times, the places, 
the manner of elections. {Emphasis in original.] The qualifications of the 
persons who may choose or be chosen, as has been remarked on other occasions, 
are defined and fixed in the Constitution, and are unalterable by the (national) 
legislature.” * 4. 

There have been a great many other occasions on which courts, legislators, 
and congressional committees have commented to the same effect,’ but Hamil- 
ton’s statement is perhaps the clearest one which may be used as an example 
to illustrate the complete lack of congressional authority in the area of voter 


qualification. 
' THE 14TH AMENDMENT 


: As to the power of Congress to enuct legislation pursuant to the prov isons of 
- the 14th amendment, the Supreme Court has said “the legislation which Con- 
gress is authorized to adopt in this behalf iy not gencral legislation upon the 
rights of the citizen, but corrective legislation, that is, such as may be necessary 
and proper for counteracting such laws ag the States may adopt or enforce, and 
which, by the amendment, they arc prohibited from making or enforcing * * #,""* 

‘Thus if the State laws as to literacy, poll taxes, and related requirements are 
prohibited by the 14th amendinent, Congress is authorized to enact 8. 2750 to 
counteract those State laws. But if the State laws are constitutional, Congress 


lacks the power necessary to enact 8. 2750. 


#Literacy teat: Lasalter_v. Board of Supervisore, 360 U.S. 45 (1959). Poll tax: 


‘Breedlove v. Suttle, 302 0.8, 277 (1937). 
's The Federalist No. 60, at 402 (Wright ed. 1961) (Hamilton). [emphasis added.|. 
ii ited States, 238 U8. 


4 Er parte Yarbrough 410 U.S. 651, at 663 (1884): Guinn v, Unite 
247, at 866 (1915) : H.R. Rep. No. 3,000, 56th Cong. 2d sexs. (1901); Cong. Globe, 
Cong., 2d: se | ndix - f Mr. Cli 8 
- Rel. f. Rep. 300 (1952) ; Corwin, “The Constitution of the United States, 


tive Reference Service, Library of ongress, 1952). 
SOlvil Rights 0 8. 8, 13 aged {Emphasis added.] See also, United 
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State Hteracy tests and poll taxes have been upheld as constitutional. As 
recently as 1959, Mr. Justice Douglas, speaking for a unanimous Court, stated 
that “in our society * * * a State might conclude that only those who are literate 
should exercise the franchise.” ’ 

Since the Supreme Court is of the unanimous opinion that literacy tests are 
constitutional exercises of State power, no State is prohibited from enacting 
laws providing for such tests. Therefore Congress has no authority to declare 
void these State laws. It is proper to point out that the Supreme Court, not 
Congress, is charged with the responsibility of determining the constitutionality 


of State laws. 
THE 15TH AMENDMENT 


The Supreme Court has said that the 15th amendment does not confer on Con- 
gress authority “to impose penalties for every wrongful refusal to receive * * * 
(a) vote * * * (but) only when the wrongful refusn! is because of race, color, or 
previous condition of servitude.” *® 

Or in other words, if a State’s laws regarding voter qualitication are constitu- 
tional, there is no power in Congress to declare these laws void by passing con- 
flicting legislation. The situation is almost identical with the situation under 
the 1ith amendment. State literacy tests and poll taxes have been held not to be 
violations of the 15th amendment.’ It necessarily follows that, since the States 
nre not constitutionally prohibited from passing such laws, there is no power 
in Congress to enact confileting legislation. It shuuld be noted that 19 States, 
most of them non- Southern States, have enacted laws requiring literacy tests of 
prospective voters.” It is recognized that if these State laws go beyond the pro- 
visions of the 15th and 19th amendments, they are unconstitutional." But in this 
regard ic is again emphasized that the reaponsibillty for determining the con- 
stitutionality of these laws is in the Supreme Court, not in the Congress. 


PRESIDENTIAL ELECTIONS 


With regard to presidential elections the Constitution provides: “Each State 
shall appoint, in such manner as the legislature thereof may direct, a number of 
electors, equal to the whole number of Senators und Representatives to which 
the State may be entitled in the Congress.” 

The words “in such manner as the legislature thereof may direct,” are conclusive 
upon the question here under consideration.” The only authority of Congress in 
this regard is to “determine the time of chusing the electors, and the day on which 
they shall give their votes * * *.""* It is without question true that, in presi- 
cential elections even more than in congressional elections, the power of the 
States to determine all aspects of the procedure, including voter qualifications, is 
superior to any other legislative authority.” 


CONCLUSION 


Senate bill 2750 is an unnecessary proposal, because all the States currently 
have laws governing exercise of the franchise. If these laws are in any way 
oppressive, citizens of the States may petition their State legislatures for redress. . 
It is crror to assume that the Congress can better establiah voting requirements 
in the several States than can the legislatures of those States. The proposed 
legislation Is, dpi logically unsound. 

In addition, 8. 2750 is constitutionally unsound, Article I, section 4 of the 
Constitution confers on Congress no power to establish qualifications for voters, | 
and article I, section 2 absolutely denies that Congress is to have auch power, 
Neither the 14th nor the 15th amendment confers on Congress the power to void 


*See note 2, supra. See also Williame v. pearl 170 U.S. 213 (1898). 
” Laeaites V. Board of Supervisors, 360 U.S. 45. 62 (1989). 
§ United Statea v. Reeac, 4 O.8. 214, 218 (1876), 


See notes 2 and 6, supra os 
49 See 2g Race Rel, L. Rep. 390 (1958), for a listing of. the States and the. applicable: 


statute 2 
me Guinn v. United States, 238 U.8. 347 (1915) ; Davis v. Schnell, 81 F. Supp. 872, (8. D. 


Als. «» 195 
20 8. eC rnatltutlen, art. Il. rec. 1, cl 
* MePheraon +. Blacker, 146. US. 1 Oh 02). 


MUR. Constitution, art II, see. 1, ef. 
16 Wi'kin ectoval i Proeces and the Power of the mieten 47 ABAJS, 251, 


at 251 (1961). Bee in re Green, 134 U.8. 377 (1890). 
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existing State laws. Since the Supreme Court has declared these State laws 
constitutional, Congress lacks authority to pronounce them unconstitutional, 
It follows that Senate bill 2750 should be rejected by the Subcommittee on 


Constitutional Rights. 
MeMo ReGARvING S, 2079: SPECIFICALLY, AS CoMPARED Witit 8, 2750 


Senate bill 2070 differs from S. 2750 in one major respect: it would grant to 
the Federal Government. power to establish qualifications for those who vote 
in State elections. At the very least, this is an astounding proposition, as 
reason would dictate that each State should administer its own political system. 
But the fact that this proposition is offered not as a constitutional amendment, 
but as a simple aec of Congress, can only produce amazement in the mind of 
anyone who has never read the Constitution. To quote Alexander Hamilton, 1 
man whose dedication to a system of strong Central Government cannot be 
questioned : 

“Suppose an article had been introduced into the Constitution, empowering the 
United States to regulate the elections for the particular States, would any 
man have hesitated to condemn it, both as an unwarrantable transposition of 
power, and as a premeditated engine for the destruction of the State govern- 
ments?’ The violation of principle, in this case, would have required no com- 
ment * * *” (The Federalist No. 50, at 395 (Wright ed. 1961) (Hamilton) ). 

Hamllton’s language was strong, even when he addressed himself to the 
question of a constitutional provision which would give Congress the power 
asserted in S, 2079, Since the Constitution does not give Congress that power, 
but. on the contrary expressly denies the power, the tenor of Hamilton’s language 
must be doubled in intensity in rejecting 8. 2979. Thus the proposed legislation 
not only is beyond the constitutional power of Congress: it must be, according 
to Hamilton, “a premeditated engine for the destruction of the State govern- 
ments,” . 

With regard to the authority of Congress to enact this legislation pursuant 
to provisions of the 14th and 15th amendments, it is necessary only to examine 
briefly arguments advanced in the previons memorandum concerning 8, 2750. 
The power given Congress to enforce the provisions of the 14th and 15 amend- 
ments is not all inclusive. The only laws Congress may pass in this regard are 
those “counteracting such laws as the States may adopt or enforce, and which, 
by the amendment, they are prohibited from making or enforcing.’—Civil Rights 
eases (109 U.S. 3, 138 (1883)). The above quotation applies specifically to the 
14th amendment. Identical logic may be found regarding the 15th amendment 
in United States v. Reese (92 U.S. 214, 218 (1876) ). 

State required lHterntcy tests, poll taxes, age limits, and other simtlar qualifi- 
cations have time and again been upheld by the Supreme Court as not violative 
of the 14th or the 15th amendment. Thus the laws which 8, 2979 seeks to 
counteract are not prohibited by the amendments. It follows that there is no 
authority ia Congress pursuit to these amendments to enact 8. 2079. 


_ PRACTICAL, OBJECTIONS 


8. 2079 is open to a number of practical objections which immeditely meet 
the eye. At page 2, Une 24, the bill begins a list of items which still may be 
legislated upon by the States. Item (1) authorizes reasonable age require- 
ments. Who has final authority to define “reasonable’? The Supreme Court 
of the United States, Similarly, under item (2), that Court must finally deter- 
mine what is a reasonable residence requirement. The result must be that the 
Supreme Court will establish a substantial portion of local election codes. 
Surely this was not envisioned by the authors of the Constitution or any of its 


amendments. | 
Item (3) provides that one legally confined at the time of registration or 


election may be denied the franchise. But paupers, persons convicted of a mul- 
titude of election frauds, and a great many othera who are now denied the 
franchise by State law must be admitted to the polls. oe . 

Section 8 of the bill purports to leave the States some discretion in establish- 
ing Nteracy tests, but in effect it eliminates all reasonable literacy tests now 
required by the States. By requiring that any citizen who has completed the 
_ sixth grade be permitted to vote in any Federal or State election, the bill com- 

pletely ignores the fact that a person may complete the sixth grade and there- 
after become incompetent to exercise the franchise. This is an example of the 


' . 
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type of intricate problem which can best be handled at the lower levels of govern- 
ment. There are many similar problems which have been handled by the States 
since the formation of the Repnblic, and which the States would be precluded 


from handling under the provisions of 8S. 2979. 
CONCLUSION 


Senate bill 2979 is inherently bud regarding Federal elections fur all the rea- 
sons set forth in the previous memorandum from this office regarding S. 2750. 
Insofar as 8, 2979 purports to deal with qualifications of voters in elections 
for State officers, there is no semblance of power in Congress to enact the pro- 
posed law. Very simply stated, the Constitution does not grant Congress any 
power in this area, and without such a grant of power, Congress has no authority 


to aet. 


WISCONSIN 
Mavison, March 1, 1962. 


Re Bills 8. 480 and S. 2750. 


Hon. Sam J. ERvIN, Jk, 
Chairman, Subcommitice on Constitutional Rights, Committce on the Judiciary, 


U.S. Senate, Senate Office Building, Washington, D.C. 

DraR SENATOR Exvin: This is in reply to your letter of February 7 requesting 
my opinion on the coustitutionality of the uwo above captioned bills relating to 
literacy tests for voting. 

Inasmuch as Wisconsin has no lteracy test and the constitution of this State 
does not authorize the enactment of any such test, the two Senate bills in ques- 
tion do not in any way affect this State. Neither do the provisions relating to 
other arbitrary deprivation of the right to vote have any significance so far as 
this State is concerned. 

Therefore the constitutional issue raised by your letter is not a matter of con- 
cern to this office and I have no official reason to interest myself in the matter, 

In view of the fact that my staff and I are greatly overburdened with litiga- 
tion and other matters pertaining to the duties of this office ead it would require 
considerable research tu unswer your question, I respectfully decline to express 
an opinion. 

I wish to thank you for the opportunity which you have extended to express 
an opinion, and I ussure you that if the matter were of concern to this State 


I should be most happy to comply with your request. 
Sincerely yours, 
JOHN W. Reynoups, Attorney General, 


SURVEY OF OPINIONS OF CONSTITUTIONAL LAW 
PROFESSORS | 


Lerrer From Sen.vror Sam J, Ervin, Jr., Suncommrrree Criamman, 
~Requrstine Opinions From ConstitutionaAL Law Proressors 


U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOM MITLEE ON CONSTITUTIONAL RiGHTs, 
February &, 1962. 


Deak Proressor: The Senate Subcommittee on Constitutional Rights is pres-— 
ently considering two bills relating to Hteracy requirements as conditions for 
voting. One of these is 8. 2750, the administration bY 1, and the other is §. 480, | 
introduced by Senator Javits. 1t is anticipated that public. hearings on these 
bills will be held in March: ee ee : oe 

In view of the constitutional ramifications of these bills, it would be of 
grent assistance to the subcommittee to have your opinion, as a professor of 
constitutional law, concerning the constitutionality and desirablity of these 


measures, ; 
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As you will note 8. 2750 proposes various congresslonal findings regarding 
the right to vote; the denial of that right to some persons; the sutticlency of a 
sixth grade education as basis for a Hteracy requirement; the lack of protict- 
ency in English as ground for denial of the franchise; and the power of Con- 
gress, under article I and the 14th and 15th amendments of the Constitution, 
to legislate on these matters. 

Section 2 of 8. 2750 would amend section 1971, title 42, United States Code, 
which provides for preventive Judicial relief when a person is arbitrarily de- 
prived of his voting rights. In connection with the right to vote for national 
officers, the bill in effect adds as grounds for such court action: (1) the applica- 
tion to any person of standards or procedures more stringent than are applied 
to others similarly situnted; and (2) the dental to any person otherwise quali- 
fled by law of the right to vote on necount of his performance in any examina- 
tion, whether for Hteracy or otherwise, if that person has not been adjudged 
incompetent und has completed the sixth primary grade of any publie or ac- 
credited private school fu any State or territory. the District of Columbia, or 


Puerto Rico. 
8. 480 contains slailar provisions which would apply to all elections, State 


as well as Federal, 

Provisions of the Constitution, as sou know, spell out the power of the States 
to establish voter qualifications. Under article I, and the 17th amendment, the 
electors for Senators and Congressmen In each State “shall have the qualifica- 
tions requisite for electors of the most numerous branch of the State legislature.” 
Under article IT and the 12th amendment, the President and Vice President are 
to be elected by electors who must be chosen In each State “in such manner a} 
tne legislature thereof may direct.” ' 

Numerous decisions by the U.S, Supreme Court in such cases as Pope v. Wil- 
liama (1938 TLS. 621), and Hason v. Miasourt: (179 U.S. 328) have upheld the 
broad powers of the State to deternaue the conditions under which the right 
of suffrage may be exercised. Three years ago the Supreme Court, in Lassiter ¥. 
Northampton Eleetion Board (8s0.UL8. 45), ruded that a North Carolina lteracy 
test applicable to all voters frrespective of race or cor was constitutional under 
the Hth and 17th amendments. In its unanimous opfaion, the Court cited its 
ruling in Guinn v. U.S, (288 U.S. 347), that the extablishment of a literary test 
“wre tut the exercise by the State of a lawful power vested in It not subject to 
our supervision.” 

In your opinion, can the provisioss of the bills before the subcommittee he 
reconciled with these holdings and with the applicable provisions of the Con- 
stitution? On a related issue, the subcommittee would also be Interested in your 
comments on the constitutionality of creating a presumption iu law that comple- 
tion of a alxth grade education is of itself proof of literary and the capacity to 
exercise the franchise intelligently. . 

The subcommittee wilt appreciate receiving, prior to the beginning of the 
hearings, the benefit of your views regarding these questions. It would also 
appreciate authorization to insert your expression of views In the printed record. 

Thanking you for your assistance Io our study, and with all kind wishes, Iam. 


Sincerely yours, 
Sam J. Eavin, Jr., Chairman, 


feet bet 


ALABAMA UNIVERSITY LAW SCHOOL 
| . March &, 1962. 
‘Hon. Sam J. Ervin, Jr., 
Chairman, Subcommittec on Constitutional Rights, 
U.S. Scnate, Washington, D.C. 
Deas Senators Ervin: Dean M. Leigh Harrison has referred to me your letter 
of February 12, soliciting an opinion concerning the constitutionality of proposed 
Federal legislation to establish literacy requirements as conditions for voting, 
In my Judgment. the 14th and 15 amendments clearly give Congress power to 
enact Uteracy requirements such as those provided in either 8. 480 or 8, 2750 
§f It determios that the proposed findings of fact. aa recited in the first section 
- of each bill are true, Le. that various forms of literacy requirements have been 
and are being employed by the States arbitrarily to deny voting rights. 
¥ do not consider that the Supreme Court decisions to which you referred 
present any obstacle to the validity of legislation along these Hnes. The gen- 
_etal principle that voting rights are “derived from” the States, as articulated in 
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Pope vy. Williams (193 U.S, 621), and Mason vy. Missouri (170 U.S. 328) is not 
drawn in question by this proposed legislation. Nor does the declaration in 
Guinn vo US. (288 US, 347) that the establishment of a Hferacy test “was but 
the exercise by the State of a lawful power vested In it not subject to our super- 
vision" apply to render these bills invalid) because, in the first place, these 
proposals are for congressional action in the exercise of a clearly granted 
constitutional power rather than for Federal judicial supervision of an unre- 
stricted State prerogative. Furthermore, it has now been established beyond 
any reasonable possibility of misunderstanding that a dictum such as that in 
the Guinn case concerning power vested in the States so as not to be subject 
toe supervision must be read and understood as not impairing the effectiveness, 
under the supremaey clause, of Federal constitutional MHmitations on State 
power, Whether those Hmitations be self-executing in nature or subject to imple- 
lnentation by action of Congress. This point is well iWustrated in the 1900 
decision of Gomillion vo Lightfoot (3864 U.S. 389) in which generalities from 
previous decisions “expressing the States’ unrestricted power * * * to establish. 
destroy, or reorganize by contraction or expansion of its political subdivisions” 
were used as a busis for cliiming that the State was at liberty to gerrymander 
municipal boundaries in such a way as to deny Negroes equal participation in 
municipal affairs, In overruling this argument, the Court observed that “to 
exalt this power (of the States) into an absolute is to misconceive the reach and 
rule of this Court's decisions * * *”’ The Court there held that State action 
having to do with a subject. i.e. local government, the general control of which 
is concededly vested in the States, was invalid where it violated the 14th and 
15th amendments, There is nothing to the contrary in the 1050 ease of Lassiter 
Vv. North Hampton Kleetion Roard (800 U.S, 45), since that case was in terms 
no more than a ruling on the valldity of State literacy tests on thelr face. 
Principles outlined above were in fact emphasized by the following expression 
of the court in that ease: “Of course a Hteracy test, fair on its face, may be 
employed to perpetuate that discrimination which the 15th amendment was 
designed to upreet, No such influence is charged here.” 

Since Congress has been granted the constitutional power to enforce the prohi- 
bition against denial of equal protection of the laws (14th amendment) and the 
prohibition against denial of voting rights on account of race or color (15th 
amendment), the problem is entirely one of the cholce of an appropriate means 
with which to implement a constitutionally authorized objective. Although 
theoretically the court is at liberty to disagree with Congress’ findings concern- 
ing the factual need for and Justification of its actions (See Chaatleton Corp. Vv. 
Sinolair, 264, U.S. 543), in view of the developing pattern of Supreme Court 
deference to the judgments of Congress as well as the fact that the opinion is 
widely held that facts recited in the first sections of 8. 480 and S. 2750 are true, 
it appears very unlikely that the Supreme Court would rule that there is no 
factual basis for congressional action in this fleld, at least if the statutory find- 
inga of fact are reasonably documented with evidence supplied to and reported 
by the committee. Assuming factual justification for the exercise of congres- 
sional powers under the 14th and 15th amendments, the untformly applicable 
completion-of-sixth-grade schooling test would appear to be a reasonable means 
' to prevent manipulation dnd abuse of Uteracy requirements. In view of the 
latitude which Supreme Court decisions afford Congress in the matter of the 
choice of efficient means with which to pursue constitutionally authorized enda 
(see Tigner v. Texas, 810 U.S, 141, and Pereg v. Brownell, 856 U.S. 44), it is 
not to be expected that the Supreme Court would hold that S. 480 and 8. 2750 
make use of impermissible means. 

You have my permission to publish my views as expressed in this letter in the 
records of Congress. 

Sincerely yours, 


O. Datias Sanos, Professor of Law. 
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Universiry, ALA., March 28, 1962, 


Senator Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Kights, 

Committee on the Judiciary, 

U.8. Senate, Washington, D.C. 

DEaR SENATOR Ervin: I have your letter of March 23, asking me to supplement 
my comments concerning the constitutionality of pending bills S. 480 and 8S. 2750 
by giving my views regarding the constitutionality of 8S. 2979. After reviewing 
S. 2079, I am satisfied that my original remarks concerning 8. 480 and S, 2750 


apply also to this bill. 


Sincerely yours, 
C. Datias Sanps, Professor of Law. 


BOSTON COLLEGE LAW SCHOOL 
Briaguton, Mass., March 20, 1962. 


Hon. Sam J. Ervin, Jr,, 
Subcommittee on Constitutional Rights, Commitice on the Judiciary, United 
States Senatc, Washington, D.C. 

DEAR SENATOR ERvin: I have your letter in which you ask my opinion as to the 
constitutional validity of 8, 480 and 8, 2750, now pending before your committee. 

My judgment is that ample authority in the Congress to enact either bill is 
found in Section 2 of the 15th amendment. 

You will recall that the Supreme Court, speaking of the 15th amendment, said 
in Lane v. Wilson, 307 U.S. 208, 275, and reiterated last term in Gomillion v. 
Lightfoot, 364 U.S. 339, 342, “Che amendment nullifies sophisticated as well as 
simple-minded modes of discrimination.” The congressional findings recited in 
both bills are determinations that literacy tests, as administered in some places, 
constitute “sophisticated” modes of the sort of discrimination forbidden by sec- 
tion 1 of the 15th amendment. 

I see nothing in Lassiter vy. Northampion Election Board, 360 U.S. 45 to prevent 
the Congress from making an effective finding to this effect. The Court there 
ruled that the Hteracy test in question was not discriminatory on its face. Thus, 
the question posed by that case is entirely different from that which would have 
been before the Court had Congress exercised its power to legislate with respect 
to literacy tests for voters. 

If Congress sees fit to make the findings recited in the bills, the scope of its 
regulatory power is to be determined according to the classic standard described 
by Chief Justice Marshall in McCulloch v. Maryland, 4 Wheat. 316, fe, it can 
prescribe anything which it considers “necessary and proper” to prevent denial or 
abridgment of a citizen’s right to vote on account of race, color, or previous 
condition of servitude. I would hesitate to say that the setting of a uniform 
‘literacy standard is not “necessary and proper” as a means of eliminating a 


subtle device of voter discrimination, 


Sincerely, 
Jorn D, O'Remzy, Ir, Professor af Law, — 
CHICAGO-KENT COLLEGE OF LAW 
Cnicaco, Int., February 16, 1962, 
Hon. San J. Ervin, Jr., 


Chairman, Senate Subconmittee on Conatitutional Rights, 

Senate Ofice Building, Washington, D.C. 
MY Dear Senator Ervin: I have your letter of February 12, 1002, requesting 
my opinion on the constitutionality of 8. 2750 and 8. 480, bills to establish com- 

 pliance with State-created Iiteracy requirements by completion of the sixth grade 

for purposes of voting in Federal elections, in respect to the first-named bill, and - 
in all elections in respect to. the second-nanied bill, transmitted to me as professor — 
of constitutional law at this school. In my opinion, these bills are patently 
beyond the constitutional power of Congress to enact. 

The cases of Lassiter v. Northampton Election Board, 300 U.S. 45, Quinn vy. 

Untied States, 238 U.S. 347, Pope v. Williams, 193 U.S. 621, and Mason v, Missouri, 


? 
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179 U.S. 828, are ample authority for the proposition that State-crented Itteracy 
requirements violate no Federal constitutional provision, Of course, these cases 
do not, in and of themselves, directly deal with the power of Congress to legislate 
on this subject. However, other authorities are persuasive that no such right can 
be found in the Constitution. 

When the Constitution was first adopted, each State had diverse qualifications 
for suffrage, and almost all had property qualifications of one sort or another. 
See Minor v. Happersett, 88 U.S. (21 Wall.) 162, 172--178. The Federal Constitu- 
tion created no voters, for as Minor v. Happersett observed, “The United States 
hag no voters of its own creation, The elective officers of the United States are 
all elected directly or indirectly by State voters.” 

Universal male suffrage was a considerable time in coming in some States. 
For example, the constitution of New York of 1821, article 2, section 1, limited 
the franchise, in general, to taxpayers, and strongly discriminated against Ne- 
groves, who alone were required to possess a freehold estate of $250 above all 
incumbrances to vote at any election. In Rhode Island, property in land was 
necessary to vote until 1843, and it took a virtual revolution and near civil war 
to change the rule and institute universal male suffrage. See Luther v. Borden, 
48 U.S. (7 How.) 1. 35 (1849). During all of this period, it was never asserted 
that the U.S. Congress or any Federal constitutional provision could, or did, alter 
State voting rules. As Chief Justice Taney said in Luther v. Borden, 48 U.S, 
at pages 40-41, “And certainly it is no part of the judicial functions of any court of 
the United States to preseribe the qualifications of voters in a State, giving the 
right to those to whom it is dented by the written and established constitution 
and Inws of the State, or taking it away from those to whom it is given.” 

Nothing in the Constitution of the United States provided a different rule 
for suffrage in Federal elections. Article I, section 2. provides that “Electors 
in each State shall have the Qualifications requisite for Electors of the most 
numerous Branch of the State Legislature” in voting for members of the House 
of Representatives, while the 17th amendment makes the same provision for 
U.S. Senator. Article II, section 1, provides that “Hach State shall appoint, 
in such Manner as the Legislature thereof muy direct, a Number of Electors” to 
vote for President and Vice President. These provisions vest in Congress no 
power to prescribe voting qualifications, and this omission cannot be deemed 
an oversight, for when the framers of the Constitution desired to give Con- 
gress power to alter State rules in respect to elections of Federal officials, they 
found no difficulty in doing so, as illustrated by article I, section 4, which per- 
mits Congress to alter State laws in respect. to the times, places, and manner of 
holding elections for Senators and Representatives “at any time by Law.” 

Nor can it be argued that the 14th or 15th amendments altered this rule, 
When the House originally passed the 15th amendment, the Senate amended 
the House version of the original proposed 15th amendment to ban discrimina- 
tion based on nativity, property, and education. The House of Representatives 
thereupon defeated this amended version by a vote of 37 to 188, with only 37 
Representatives voting in favour of the amended version and 138 against it. Con. 
gressional Globe, 40th Cong. third sess... February 15, 1869, page 1226. 
Thereupon, the Senate receded from its amendment. Jd., at page 1829. The 
ultimate conference report contained the present text of the 14th amendment. 
Td., at page 1623.. During the debates on this in the Senate, tt was repeatedly 
stated, with some complaint, that the Senate was giving way to the House. Id, — 


at page 1639. 
Manifestly, it is futile to argue that the 15th amendment was mere surplusage, 
and that the 14th amendment was intended to encompass a restriction on State. 
voting qualifications, And it is equally at war with reason that Congress, after 
having expressly deleted a provision banning educational qualification from the 
amendment, should have intended that the watered-down version which finally 
became the 15th amendment should encompass a provision which had bees ex- 
pressly deleted. The same members of Congress proposed the 14th and 15th ° 
amendment, and it is preposterous to believe that extensive debate should be_ 
conducted over a provision already covered by some other enactment. It is clear 
that the deletion of the educational voting restriction ban forecloses any con. 
gressional action in this field, A State will be well within its constitutional 
prerogatives to provide that none but those who pass the eighth grade, or high 
school, or college, or law school. or who can read English, or ‘Catin, or Greek, 


can vote at Federal or State elections. | 
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Authority most contemporaneous with the 15th amendment agrees with this 
interpretation. In United States v. Cruikshank, 92 U.S. 542, 555 (1875), the 
Supreme Court declared: “In Afinor v. Happersett, 21 Wall. 178, we decided 
that the Constitution of the United States has not conferred the right of suf- 
frage upon any one, and that the United States have no voters of their own 
creation in the states.” 

Another useful authority of the period is “A Treatise on the American Law 
Of Elections” (1875), by George W. McCrary, of the Iowa bar, a Member of 
the House of Representatives and then former chairman of the Committee of 
Elections of the House of Representatives. He declares in the book, at page 7: 

“Subject to the imitation contained in the 15th amendment to the Constitu- 
tion of the United States, the power to fix the qualifications of voters is vested 
in the States. Each State fixes for itself these qualifications, and the United 
States adopts the State law upon the subject, as the rule in Federal elections, 
as will be seen by reference to section 2 of article I of the Constitution.” 

He likewise declares at page 9: 

“The right of suffrage is not a natural right, nor is it an absolute, unqualified 
personal right.It is a right derived in this country from contitutions and statutes. 
It is regulated by the States, and their power to fix the qualifications of voters 
is limited only by the provisions of the 15th amendment.” 

The only case I have found dealing directly with Congress’ power over State 
voting qualifications is United States v. Miller, 107 Fed. 913, 915-6 (D. Ind, 
1901), wherein the court declared : 

“Before the adoption of the 15th amendment, it was within the power ot the 
State to exclude citizens of the United States from voting on account of race, 
age, property, education, or on any other ground however arbitrary or whimsical. 
The consti ution of the United States, before the adoption of the 15th amend- 
ment, in no wise interfered with this absolute power of the State to control the 
right of suffrage in accordance with its own views of expediency or propriety. 
It simply secured the right to vote for Members of Congress to a definite class 
of voters of the State, consisting of those who were eligible to vote for members 
of the most numerous branch of the State legislature. Further than this, no 
power was given by the Constitution, before the adoption of the 15th amendment, 
to secure the right of suffrage to anyone. The 15th amendment does not in di- 
rect terms confer the right of suffrage upon anyone. It secures to the colored 
man the same right to vote as that possessed by the white man, by prohibiting 
any discrimination against him on account of race, color, or previous condition 
of servitude. Subject to that limitation, the States still possess uncontrollable 
authority to regulate the right of suffrage according to their own views of ex- 
pediency. * * * (107 Fed. 913, 915 C.D. Ind. 1901). 

“But section 5507 is not limited to the deprivation of the right of the colored 
man to vote on account of race, color, or previous condition of servitude. It 
makes ‘t an offense to deprive any colored man of his right to vote, even when 
such deprivation does not occur on account of race, color, or previous condition 
of servitude. If the section is valid, the ground of the deprivation becomes 
wholly immaterial. But it seems to me to be clear that Congress is not granted 
power to make such deprivation criminal except in the single instance of a dis- 
crimination on account of race, color, or previous condition of servitude. If the 
_ right of the colored man to vote {a interfered with on any other ground, the State 

alone can punish the violator of that right. The Congress can £0 10 further than 
to protect him against discrimination where such discrimination occurs on ac- 
count of race, color, or previous condition of servitude. The power of Congress 
to enact this section is bottomed solely upon this amendment. The effect of 
article 1, section 4, of the Constitution in respect to the election of Senators 
and Representatives is not here involved. Nor can it be invoked to support the 
validity of the section in question. As we have said, this section is bottomed 
solely on the 15th amendment. It cannot be successfully contended that the 

_ amendment confers authority to impose penalties for every conceivable wrongful 

‘deprivation of the colored man’s right to vote. It is only when the wrongful 
"deprivation is on account of race, color, or previous condition of servitude that. 
- Congress may interfere and provide for its punishment. If. therefore, the section 


"$n question goes beyond that limit, {t is unauthorized by the amendment. That 


- the section does go beyond that limit is plainly evident, because it makes every _ 
deprivation of the colored man’s right to vote penal, whether such deprivation is: 
or is not on account of race, color, or previous condition of servitude. There are 
_ no words of limitation in this section of the statute. The court is not authorised 


4 


LITERACY TESTS AND VOTER REQUIREMENTS 579 


te read the words of limitation found in the 15th amendment into the section 
* * *, The demurrer to the indictment must be sustained.” 

In accord with the above case, see McKay v. Campbell, 16 Fed. Cas. 15%, No. 
8,839 (D. Ore., 1870), at page 160, which is to the same effect and is contemr 
poraneous with the 15th amendment. 

I might note that S. 2750 is unconstitutional for still another reason, and would 
be so even if confined to the District of Columbia where Congress has plenary 
power to legislate. It is rensonable to require literacy in English for voting since 
the overwhelming amount of information about the Government is printed in 
that language and accordingly a person who cannot read English is barred by 
language barrier ‘rom obtaining most of the information about what his vuice 
wil! affect, and accordingly such a classification or discrimination is a reasonable 
one. However, if the limited information obtainable about governmental activ- 
ities is deemed enough by Congress for intelligent voting, which is obtainable 
from the Spanish-language press, then there is no rational grounds of discrimi- 
nation against persons literate in Hebrew, Yiddish, Italian, Polish, German, etce., 
since, in the northern metropolitan areas where such persons are concentrated, 
there are as many newspapers in those languages as there are printed in Spanish. 
Accordingly, this unreasonable discrimination against other foreign-language 
groups violates the fifth amendment. Bolling v. Sharpe, 347 U.S. 497 (1954). 

In sum, it is my opinion that the bills are unconstitutional. You may use this 


letter in any fashion you like. 


Very truly yours, A 
ALFRED AVINS 
Associate Professor of Law. 


Curcaco, Itx., March 29, 1962. 


Hon. Sam J. Ervin, Jr. 
U.S. Senate, Washington, D.C. 

Dear Senator Ervin: Thank you for your letter of March 23. 

For the reasons stated in my previous letter, I am of the opinion that 8. 2079 
is beyond the constitutional competence of Congress to enact. 

Should any comments of mine be added to the committee record, I would much 
appreciate receiving a copy of the committee record with these comments. 

With thanks for soliciting my views, I am, 


Very truly yours, ALFRED AVINS 
* 


Associate Professor of Law. 


CREIGHTON UNIVERSITY LAW SCHOOL 
OMAHA, NesR., March 6, 1962. 


Hon. Sax J. Ervin, Jr., 
Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 

Dear Sie: Your letter to the professor of constitutional law, enclosedNn your 
letter of February 12, 1962, to Dean James A. Doyle, was passed on to me. Please 
note that the views expressed in this letter are my owl wid du het levessarlly 


reflect the views of The Creighton University. = | 
S. 480 provides, in effect, that in any election conducted under State or terrt- 
torial authority in any State or territory, or In any of its political subdivisions, a 
citizen of the United States otherwise qualified may not be subjected to a 
literacy test if he has completed the sixth primary grade in a school accredited 
by any State or by the District of Columbia. 
Unquestionably, the States have broad powers to determine the conditions 
under which the right of suffrage may be exercised. However, the right to vote 
for U.S. Congressmen and Senators is established and guaranteed by article 1, 
section 2 and the 17th amendment of the Constitution, which provide that the 


officials shall be chosen by the people, and that the electors {pn each State shall. 


have the qualifications requisite for electors of the most nemerous branch of the 
State legislature. Thus the States cannot directly prescribe the qualifications of 
such electors, They prescribe the qualifications of electors for the most numer- 
ous branch of the State legisluiure, but the Constitution adopts the qualifications 
so prescribed as the qualifications for electors for Congress and Senators. “It is 
not true, therefore, that electors for members of Congress owe their right to vote 
to the State law in any sense which makes the exercise of the right to depend 
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exclusively on the law of the State.” Ka Parte Yarbrough, 110 U.S. 651, 663-664 
(1884). See, also, United States v. Classic, 313 U.S. 200, 315 (1941) ; Lassiter v. 
Northampton County Bd. of Elevtions, 360 U.S. 45, 50-51 (1959). “LWJhile the 
right of suffrage is established and guaranteed by the Constitution * * * it is 
subject to the imposition of State standards which do not contravene any restric- 
tion that Congress, acting pursuant to its constitutional powers, has imposed, 
Lassiter v. Northampton County Bd. of Elections, supra at p. 51. (Emphasis 
supplied.) 

In any event, whenever a State prescribes the qualifications for voters it is 
subject to the 14th amendment’s equal-protection clause. Pope v. Williams, 193 
U.S. 621 (1904); Lassiter v. Northaupton County Bd. of Elections, supra. “Con- 
gress mnuy, pursuant to section 5 of the 14th amendment, legislute to prevent 
States and their officials from enacting or enforeing statutes which deny equal 
protection of the laws.” Larche v. Hannah, 177 FS. 816, 820, rev'd on other 
grounds 363 U.S, 420 (1960). In addition, Congress has the power under article 
I, section & clause 18, 

In the Pope cise, supra, the Court upheld a Maryland statute requiring that a 
person coming into the State to reside should make a declaration of intent to be- 
come a citizen and resident of the State a year before he should have the right 
to be registered as a voter of the State. In the Lassiter case, supra, the Court 
held that a literacy test applied to all voters, irrespective of race and color, did 
not violate the 14th and 17th amendments. In Mason v. Missouri, 179 U.S. 828 
(1900) the Court held that a State, by providing different types of voting regis- 
tration for different-sized cities, did not violate the equal-protection clause of the 
1ith amendment. In Gerinn vy. United States, 238 U.s. $47 (1915), the Court 
invalidated a literacy test which State law, in effect, required to be administered 
only to Negroes on the ground that this was discrimination forbidden by the 
15th amendment. While those cases support the proposition that a State may 
impose a literacy test, none of them hold that Congress may not, under the 
equal-protection clause and the fifth section of the 14th amendment, prevent a 
State from prescribing unreasonable qualifications for voting. 

However, it must be kept in mind that, pursuant to section 5 of the 14th 
amendment, “legislation which Congress ig authorized to adopt in this behalf 
is not general legislation vpon the rights of the citizen, but corrective legisla- 
tion; that is, snch as may be necessary and proper for counteracting such laws 
as the States may adopt or enforce, and which, by the 14th amendment, they are 
prohibited from making or enforcing, or such acts and proceedings as the States 
may commit to take, and which, by the amendment, they are prohibited from 
committing or taking.” Civil Rights Cascs, 109 U.S. 3, 13 (1888). 

It is well settled that consistent with the equal-protection clause a State may 
provide for classification so long as it has a reasonable basis and is not arbitrary. 
See, ¢.g.. Watson vo Maryland, 218 U.S. 173 (1910); Smith v. Cahoon, 283 U.S. 
5538, 566-5607 (19381). 

Nevertheless, Congress has been held to have power, pursuant to section 6 of 
the 14th amendment, to prescribe what classifications a State may make. Ez 
_ Parte Virginia, 100 U.S. 389 (1880), involved the case of a State official charged 
with the selection of jurors to serve in State courts, unquestionably the exercise 
of a power possessed by the State. He excluded negroes otherwise qualified from 
_ the jury lists. He was indicted under the act of Congress of March 1, 1875, see- 
. tlon 4 (today 18 U.S.C., section 243) which provided that “no citizen possessin 

all other qualifications which are or may be prescribed by law shall be disqualifiec 
_ for service as grand or petit juror in any court of the United States, or of any 

State, on account of race, color, or previous condition of servitude; and any 
officer or other person charged with any duty in the selection or summoning of 
’ jurors who shall exclude or fail to summon any citizen for the cause aforesaid 
Shall, on conviction thereof, be deemed guilty of a misdemeanor, and be fined not 
more than $5,000.""_ 

The petitioner, in his petition for a writ of hnbeas corpus, conceded he was 
properly indicted if section 4 was constitutional. The Court denied the action 
for the writ, and, in upholding the constitutionality of section 4 under the 


- equal-protection clause and section 5 of the 14th amendment, in effect held that 


Congress may declare what qualifications imposed by the State in the exercisé 
of an unquestioned power (to decide who shall scrve as jurors in its courts). 
amount to an unreasonable classification. Stated differently, Congress# pursuant 
to its power to enforce the equal-protection clause provided by section 5 of the 
' 14th.amendment may decide what a State may not do in prescribing qualifica- 

tions for the exercise of a right given by State law. The Court in its opinion 
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cited Straudcr vy. West Virginia, 100 U.S. 3803 (1880). Ea Parte Virginia, supra 
at 345. That cuse held that, under the 14th amendment’s equal-prutection 
cluuse, uu accused in u State criminal proceeding is entitled to be tried by a 
jury composed of jurors selected without discrimination aguinst such jurors be- 
cause of their culor, and that Congress, uuder the Sth section of the 14th 
umendment, may enforce this right of an accused by appropriate legislation. 
Stuted differently, Congress may ordain that an accused in a State criminal 
proceeding may not be tried by a jury composed of jururs whose qualifications 
are determined by unrensuvnable criteria; that is, by what type of jury he may 
not be tried. 

Both Ew Parte Virginia, supra, and Strauder v. West Virginia, supra, can be 
said to establish thut, pursuant to section 5 of the 14th amendment, Congress, 
by appropriate legislation, may ordain what a State may vot do in prescribing 
the conditions or qualifications for the exercise of rights which the State hus 
undoubted power to regulate; namely, the right tu be a juror in its courts and 
the right to trial by jury. The Civil Right Cuses, supra, decided 3 years after 
Ew Parte Virginia, supra, do not detract from these decisions since they decided 
that Congress, under its power to enforce the 14th umendment, may establish 
corrective though not general, legislation upon the rights of the citizen. In 
fuct, the Court in the Civil Right Cases conceded that the statute involved in 
Ee Parte Virginia was coustitutionul, and distinguished that case on the ground 
that the statute there was directed at State enforced disqualifications. 109 U.S. 
3, 15-16 (18838). Thus, it could be said that Congress may ordain what quali- 
fications a State may not require whenever an election is held under its authority. 

Assuming, however, that Congress may ordain what voting qualiications a 
State may not prescribe, these cases imply that the classifications the Congress 
has the power to forbid the States to make must have no reasonable basis. 
Furthermore, whenever the Congress legislates, the fifth amendment’s due proc- 
ess clause requires it to act reasonably. See Stewart Machine Co. v. Davis, 
301 U.S. 548, 584-585 (1987). Presumably, this clause forbids the Congress to 
prevent the States from making reasonable classifications in determining who 
shall be entitled to vote. 

Thus the question narrows down to whether a State's withholding of the right 
to vote from a person who is otherwise qualified, and who can show that he 
has completed the sixth primary grade in a schoo] accredited by any State or 
by the District of Columbia, amounts to the making of an arbitrary and unrea- 
sonable classitication: The Lassiter case determined only that a Hteracy test, 
fair on its face and administered in a raciably nondiscriminatory fashion, is not 
invalid. The Court said: “The ability to read and write * * * has some rela- 
tion to standards designed to promote intelligent use of the ballot * * * [and 
that] in our society where newspapers, periodicals, books, and other printed 
miter canvass and debate campaign issues, a State might conclude that only 
those who are literate should exercise the franchise.” 360 U.S. 45, at 51-52. 

Further, a State’s policy “that a literacy test * * * [is] designed to insure 
an independent and intelligent exercise of the right of suffrage * * * is an al- 
lowable one measured by constitutional standards.” Jd. at 52-58 (footnote 


omitted). : 
The Lassiter case, however, did not decide that Congress under its powers to 


enforce the equal protection clause may not prevent a State from requiring 
a literncy test of a person otherwise qualified who had completed the sixth 
primary grade in a school accredited by any State or by the District of Co- 
lumbia. The finding of the Congress in the exercise of those powers that such 
a person should not be subjected to a literacy test is not only consistent with 
the policy of some States that only those who are literate should be allowed 
to vote but will go far toward establishing the constitutionality of the con- 
gressional prohibition. Ye 
Insofar as S, 480 deals with the election of Congressmen and Senntora it must 
be kept in mind that Congress is not limited under the 14th amendment to legis- 
lation corrective of State action but has the power under article 1, sections 1, 4, 
the 17th amendment, and article 1, section 8, clause 18, to secure the right to 
vote in Federal elections. See United States v. Classic, supra at 315-316; Wiley 
v. Sinkler, 179 0.8. 58 (1900): Ea Parte Yarbrough, 110 U.S. 1, 660° (1884); 
United States y. Mosicu, 238 U.S. 383: (1915) ; Hannah v. Larche, supra, at 819-. 
820. But ef, United States y. Reese, 92 U.S. 214, 218 (1886); James v, Row- 


man, 1909 U.S, 127, 136. (1903). 


re 
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However, to date the Court has decided no more than that Congress pursuant 
to this power can protect the act of voting, the place where it is done, and the 
man who votes from personal violence or intimidation, and the election itself 
from corruption or fraud whether the prohibited acts are done privately or 
under State auspices (whether or not lawful under State law) as long as they 
took place in an election, which as a practical matter, determines who is elected 
to the Congress. See He Parte Yarbrough, supra; Wiley vy. Sinkler, supra; 
United States v. Olassio, supra; Ew Parte Siebold, suvra. Thus, the fact that a 
congressional election may be involved has not yet been held to give the Con- 
gress additional power to prescribe voting qualifications either directly or by 
way of a prohibition of State action. 

' §. 2750 provides in essence that no person, whether or not acting under State 
auspices, shall deprive or attempt to deprive any other person of the right 
to vote in a Federal election (as defined) by, inter alia, 
(1) applying to any person “standards or procedures more stringent 
than are applied to others similarly situated” and 
(2) denying any person otherwise qualified by law “the right to vote on 
necount of his performance in any examination, whether for literacy or 
otherwise, if such person has not been adjudged incompetent and has com- 
pleted the sixth primary grade of any public school or accredited private 
school in any State or territory, the District of Columbia, or the Com- 
monwealth of Puerto Rico.” 

To the extent that S. 2750 prohibits a person acting under State auspices from 
applying to any person otherwise qualified to vote in a Federal election standards 
or procedures more stringent than are applied to others similarly situated, there 
seems to be no problem of constitutionality. See Guinn v. United States, supra; 
Davie v. Schnell, 81 F. Supp. 872, 878 (8.D. Ala. 1949), aff'd 886 U.S. 983 (1949) ; 
Lassiter v. Northhampton County Bd. of Elections, supra at 58-54; United Statea 
v. Raines, 180 F. Supp. 121 (M.D. Ga. 1960). The same conduct by a person not 
acting under State auspices presents a different problem. However, the Congress 
pursuant to its powers to maintaip the integrity of Federal elections, see supra, 
undoubtedly may prevent a private person from meddling or interfering with 
them. Similarly, the Congress may undoubtedly prevent a private person from 
applying a literacy or other test to any other person whatever his qualifications, 

- The real problem posed by 8. 2750 crab for some minor variations is basically 
similar to that of 8. 480, namely whether the Congress may prohibit persons 
acting under State auspices from requiring a literacy test of persons otherwise 
qualified to vote having completed the sixth primary grade in an accredited 
school. The comments made previously regarding 8. 480 are equally applicable 
to this aspect of 8. 2750, although S. 2750 is confined to Federal elections. This 
is because 8. 480 dealt with any election held under State auspices. 

The question of the constitutionality of creating a presumption that the com- 
pletion of a sixth grade education is itself proof of literacy and the capacity to 
exercise the franchise intelligently is essentially not different from establishing 
‘that the franchise may not be denied to a person otherwise qualified who has 
completed the sixth primary grade in an accredited school. However, the 
establishment of such a presumption might create some of the very problems 
§. 480 and 8. 2750 appear intended to remedy. . 

You will note that I have confined my comments to considerations of constitu- 
tionality. I have not addressed myself to the desirability of either enactment, 
since I feel others can draw on more expertise in matters involving statutory 
draftsmanship and feasible political considerations. =. ergo re. 

Please feel free to insert my views in the record. Thank you for the oppor. 
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Section 1 of the 14th and of thé 15th amendments lays down a limitation upon 
governmental action. As pointed out in my previous letter, the Congress pur- 
suant to section 5 of the 14th amendment may not establish general legislation 
upon the rights of citizens of the United States, but may prohibit the States from 
establishing or applying voting criteria which are arbitrary and unreasonable. 
Based on the substantial identity of the language of section 5 of the 14th amend- 
ment and section 2 of the 15th amendment, Congress would have at least the 
power to prohibit the States from establishing or applying voting criteria based 
on race, color, or previous condition of servitude. It is thus clear that the 
Congress has the power to prevent States om establishing or applying voting 

Teo Me-the right to vote on account 


of race, or color. See Lape ; 
U.S. 45, 58 (1959), as well as prevent the States from estabiehing voting criteria 
which are otherwise whreasonable and arbitrary. See Larchen 
Supp. 816, 821 (W.p% La. 1959) aff'd Ha . Larche, 868 U.8.% 
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bills dealing with literacy test requirements as conditions for voting, I'am en- 
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poséd legislation; you: ‘bave my permission | to insert these ‘comments in the 
recor of the hearin ; 

"mm Taet paragon that 9, 2750 is a conatituttonal exercise of the powers 
of Congress but that 8. 480 is of doubtful constitutionality.’ I have purposely’ 
ng my comments brief because I feel the subcommittee is already aware of 
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Thank you for allowing me the opportunity of expressing my views on the 
two bills and I would like to offer my services to the subcommittee at any time 
you may feel they would be of some use, 


Sincerely yours, 
MortTON GITELMAN, 


Assistant Professor of Law. 


REMARKS BY MorTON GITELMAN, ASSISTANT PROFESSOR OF LAW, UNIVERSITY OF 
DENVER COLLEGE OF LAW, CONCERNING THE CONSTITUTIONALITY or S, 2750, 
8irn Conaress, 20 SESSION AND S, 480, 87TH ConoREsSs, Ist SEBsION 


I. 8, 2750 


(A) Constitutionality of abolishing literacy tests 

The problems attendant upon a congressional attempt to abolish literacy tests 
as a State imposed election qualification are compounded by the fact that the 
United States Supreme Court hag never expressly delimited the powers of Con- 
gress to regulate elections. However, the Court has given many indications of 
the relative powers of the States and of Congress which may prove helpful. 

Few have questioned the broad powers of the States to impose qualifications 
for electors in Federal as well as State electiéns. These powers stem from 
article I, section 2: “* * * the electors in each State shall have the qualifica- 
tions requisite for the electors of the most numerous branch of the State legisla- 
ture.”; the 17th amendment which uses similar language for senatorial electors: 
article ITI, section 1, clause 2 and the 12th amendment use similar language for 
presidential electors. In addition, the Supreme Court has often mentioned the 
power of the States to impose qualifications for electors. See, e.g., Pope v. Wil- 
liams (198 U.S. 621 (1904)); Guinn v. United States (238 U.S. 847 (1915)). 

Although the States have broad power to impose voting qualifications, this 
power is not absolute. Clearly, the 15th and 19th amendments prevent the 
States from regulating elections in such a manner as to discriminate against 
citizens because of race, color, or sex. Also, article I, section 4, gives Congress 
the power to regulate the “Times, places, and manner” of holding elections for 
Senators and Representatives. 

Applying the above principles to the question of literacy tests, the first con- 
sideration must be the case of Laasiter v. Northampton Election Board (860 
U.S. 45). This recent (1959) case held that a State may require a literacy test. 
nondiscriminatory on its face, to all prospective voters. However, in the course 
of his opinion for a unanimous Court, Justice Dougles stated: 

“So while the right of suffrage is established and guaranteed by the Constitu- 
tion * * * it is subject to the imposition of State standards which are not dis- 
criminatory and which do not contravene any restriction that Congress, acting 
pursuant to its constitutional powers, has imposed.” (360 U.S. at p. 51.) [BHm- 
phasis added.] 

The implication of this statement is that a State may impose a literacy test in 
the absence of a valid congressional act to the contrary. If S. 2750 were law at 
the time of the Lassiter case, the question the Court would have had to deter- 
mine is whether the congressional exercise of power is valid. As further indi- 
cation that the Lassiter case, by itself, does not stand in the way of S. 2750, we 
have two expressions by the Supreme Court that the powers of the States are 
limited by article I, section 4: 

(1) In Minor v. Happersett (21 Wall. 162 (1875) ), Justice Waite said: 

“It is not necessary to inquire whether this power of supervision (under 
art. I, sec. 4) thus given to Congress is sufficient to authorize any interference 
with the State laws prescribing the qualifications of voters, for no such inter- 
ference has ever been attempted. The power of the State in this particular is 
certainly supreme until Congress acts.” (21 Wall. at p. 171.) 

(2) In United States v. Classic (318 U.S. 209 (1941)), the Court indicated 
that the power of the States was subject to article I, tion 4, and the “neces- 
sary and proper” clause: fs * Pas 

“(T]he States are authorized to legislate on the subject (voting qualifica- 
tions) as provided by section 2 of article I, to the extent that Congress has not 
restricted State action by the exercise of its powers to regulate elections under 
(art. I, sec. 4) and its more general power under article I, section 8, clause 18, 
of the Constitution to ‘make all lawa which shall be necessary and proper for 
carrying into execution the foregoing powers’.” (818 U.S. at p. 815.) 
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Therefore, since the powers of the States to impose voting qualifications are 
limited by the valid exercise of congressional powers, it only remains to inquire 
whether the power of Congress to regulate the “times, places, and manner” of 
holding elections fur Senators aud Representatives extends to abolition of lit- 
eracy tests. 

The question of whether the phrase “time, places, and manner” extends tu 
voting qualifications has been debated before. See, eg. “Hearings before a 
Subcommittee of the Committee on Judiciary on 8. 1280, 77th Congress, 2d ses- 
sion (1042).” dealing with proposed antipoll tax legislation. These debates 
must be regarded as inconclusive, since the legislation was never enacted or 
tested. However, some precedent, judicial and historical exists for the proposi- 
tion that voting qualifications, such as literacy tests, fall within the phrase 
“tine, pluces, and manner,” 

In Smiley v. Holm (285 U.S. 355 (1982)), Chief Justice Hughes stated: 

“The subject mutter is the ‘times, places, und manner of holding elections 
for Senators and Representatives. It cannot be doubted that these compre- 
hensive words embrace authority to provide a complete code for congressional 
elections.” (285 U.S. at p. 366.) 

Also see Dummit vy. O'Connell (181 S.W. 2d 691 (Ky. 1944)), where the Court 
stated a voting qualification referred to the method of casting a ballot and could 
be abrogated by an act of Congress under article I, section 4. 

James Madison spoke of article I, section 4, in the following terms: “Should 
the people of any State, by any means, be deprived of the right of suffrage, it 
was judged proper that it be remedied by the General Government.” (3 Elliott, 
Debates on the Adoption of the Federal Constitution, 867 (1866).) 

In addition to the above statements, the proposition that Congress can act 
generally under'article I, section 4, against fraud and corruption in elections 
has been wall settled. See, eg., Ev parte Yarbrough (110 U.S. 651 (1884)); 
ret Aa Stebold (100 U.S. 371 (1879) ) ; United States v. Olassic (313 U.S. 209 

Under article I, section 4 Congress can regulate elections for Senators and 
Representatives, since State imposed voting qualifications relate to the “man- 
ner” of holding elections; the Supreme Court has indicated on more than one 
occasion that the powers of Congress under article I, section 4 are broad— 
broad enough to reject the view that the section refers only to the mechanics 
of holding elections, 

Congress has the power, as demonstrated above, to abolish literacy tests in 
elections for Senators and Representatives. The question remains whether 
S. 2750 can abolish literacy tests in elections for President, Vice President, or 
presidential electors. 

The powers of Congress in regard to presidential elections is necessarily lim- 

ited by the fact that article I, section 4, applies only to congressional elections. 
Some Supreme Court cases sustain the view that the powers of the States are 
absolute in the area of presidential elections. See, e.g., Jn re Green (184 U.S. 
377 (1890)); AfcPherson vy. Blacker (146 U.S. 1 (1892)). However, a later 
case, Burroughs v. United States (200 U.S. 534 (1984) ), stated that the power 
of Congress extends to protection of presidential elections from corruption. 
The Burroughs case specifically denied that congressional power over presi- 
dential elections is limited to determination of the time of choosing electors. 
. Another indication that Congress may regulate presidential elections is found 
in Ew parte Yarbrough (110 U.S. 651 (1884) ), where the Court holds that once 
the States grant the right to “vote” for presidential electors (in opposition to 
appointment or some other scheme of selection) the right becomes a national 
right. Thus Congress can regulate this national right under the privileges and 
immunities clause and section 5 of the 14th amendment. 

In conclusion, then, the portions of 8. 2750 which abolish Mteracy tests in 
Federal elections are a constitutional exercise of the power of Congress. 


(B) Constitutionality of creating a presumption of Kteracy 

S, 2750 creates a presumption of law that completion of a sixth-grade education 
ig proof of literacy. The question arises whether Congress can constitutionally 
create such a presumption. The question has been quite settled in favor of such 
legislative presumptions: “Legislation providing that proof of one fact shall 
constitute prima facie evidence of the main fact in issue is but to enact a rule of 
evidence, and quite within the general power of government. Statutes, National 
and State, dealing with such methods of proof in both civil and criminal cases, 
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abound, and the decisions upholding them are numerous, (AMobdile, J. é K.C.R. 
Co. v. Turnipaced, 219 U.S. 35, 42 (1910), quoted with approval in Adler v. Bd. 
of Education, 342 U.S. 485 (1952).)” 


If, 8. 480 


S. 480 ts similur in all major respects to S, 2750 except that it seeks to abolish 
literacy tests in State as well as Federal elections, This difference is enough to 
raise serious doubts as to the constitutionality of S. 480. 

The powers of Congress to regulate State and local elections are limited to 
the areas encompassed by the 14th, 15th, and 19th amendments. The 19th amend- 
ment need not be considered here since it deals with female suffrage. 8S. 480 
cannot be supported on the basis of the 15th amendment since citizens are not 
being denied the right to vote because of race or color. Literacy tests which 
are required of all prospective voters do not violate the 15th amendment; thus 
Congress has no power under that amendment to abolish literacy tests. 

The only resting place, then, for 8, 480 is the 14th amendment. The power of 
Congress to abolish Hteracy tests in State elections under this amendment is 
questionable, First, the right to vote in a State election is not a right peculiar 
to U.S. citizenship; therefore, it is not a privilege and immunity under the 14th 
amendment. See Slaughtcr-House Cases, 16 Wall. 36 (1878); Ticining v. Neto 
Jersey, 211 U.S. 78 (1908). Second, literacy tests do not violate the equal-protec- 
tion clause nor the due-process clause since the tests are general, applicable to 
all, and are a reasonable exercise of the police power of the States. See Lusstter 
v. Northhampton Election Bd., 860 U.S. 45 (1959). Although a literacy test may 
be, and probably is, applied in a discriminatory manner, it is valid on its face; 
furthermore, the victim has a remedy under existing civil rights legislation. 
See U.S. Rev. Stats. § 5510; 42 U.S.C, § 1983. 

In vonclusion, the constitutionality of 8. 480 ts, at best, doubtful, The problem 
of literacy tests is best handled through regulation of Federal elections as in 
8. 2750. The congressional power in respect to Federal elections is much broader; 
in addition, the abolition of literacy tests in Federal elections will tend to solve 
the entire problem because of usual State practices of providing a single rexis- 
ale for Federal and State elections and a single ballot for Federal and State 
officers. 


DE PAUL UNIVERSITY LAW SCHOOL 


Circaao, Inu., Afarch 17, 1968. 


Hon. Senator Sam J. Ervin, Jr., 
U.&. Senate, Washington, D.C. 

Dear SENATOR Ervin: This concerns your letter of February 9, 1962, in which 
you request an opinion as to the constitutionality of two bills, 8. 2760 and 8S, 480, 
literacy requirements in voting at Federal elections. : 

The broad power of the State to prescribe voting qualifications of electors 
has, it is true, been upheld by several Supreme Court decisions. Congress had 
not legislated on the subject of literacy in voting. Therefore the Court has not 
in the past been called upon to answer the question of congressional power in 
this regard. The Court has at no time denied congressional power in this field. 

In decisions upholding the right of the State to prescribe voting qualifications 
there is on occasion set forth an undefined residuum of power in Congress, Pope 
Vv. Williama (198 U.S, 621), saya “the right to vote for a Member of Congress is 
not derived exclusively from State law.” In Minor v. Happersett (88 U.S, 162, 
171), the question was whether women by State law could be denied the right to 
vote, and the Court said: “It is not necessary to inquire whether the power of 
supervision (over national elections) thus given to Congress is sufficient to au- 
thorize any interference with the State laws prescribing the qualifications of 
voters, for no such interference has ever been attempted. The power of the State 
ig supreme until Congress acts.’ Note the Court says “until Congress acts.” 

In Untted Statea vy. Classic (318 U.S. 209), the Court said: “While in a loose 

sense, the right to vote for Representatives in Congress is sometimes spoken of 

as a right derived from the States * * * this statement is true only in the sense 

that the States are authorized by the Constitution to legislate on the subject as 

provided 4 sec, 2 of art, I, to the extent that Congress has not restricted State 

action by the exercise of its power to regulate elections under sec. 4 and its more 
f 


7 F 


_ LITERACY TESTS AND VOTER REQUIREMENTS 587 


general powers under art. I, sec. 8, clause 18 of the Constitution,” the neces- 
sary and proper clause. 

He Parte Yarborough (110 U.S. 651), says: “His right to vute is based upon 
the Constitution and not upon State law, and Congress hag the constitutional 
power to pass luws for the free, pure, and safe exercise of that right. It is 
not true that electors for Members of Congress owe their right to vote to the 
State law in any sense which makes the exercise of the right to vote depend 
exclusively on the law of the State.” 

Eo Porte Sicbold (100 U.S. 371), recognized an extensive power in Congress 
to affirmatively legislate to maintain the purity of Federal elections even to the 
extent of proscribing conduct by State officials under State law. 

S. 2750 and S. 480 do not prescribe qualifications of voters, They set limits to 
what otherwise might be discrimination in elector qualifications. This is a 
facet of regulation of elections to prevent interference with the right to vote 
rather than qualification of electors. Congress in these bills makes findings 
regarding discrimination, arbitrary action, and unreasonableness in denying the 
right to vote to persons who might otherwise be qualified. The Court could 
certainly find rational basis for these findings citing, for instance, Untied States 
v. Raines (862 U.S. 17), where Negro college graduates testified they had been 
refused permission to register to vote on grounds of illiteracy for mispronouncing 
or misspelling words in constitutional sections: read to them by the registrar. 
Yick Wo v. Hopkins (118 U.S. 356), found that an otherwise valid law violated 
the Constitution because its enforcement discriminated against the Chinese. The 
Court has upheld congressional findings on numerous occasions, very recently in 
Communiat Party of America Vv. Subversive Activitics Controt Board (807 U.S. 
1). The Court might very well agree with congressional findings and hold that 
literacy requirements lead to widespread discrimination under the 14th and 
15th amendments and that Congress under its authority to prevent discrimina- 
tion and maintain the purity of Federal elections may legislate to that end. 

Although Spanish speaking groups in this country are not technically a race 
in the sense that Negroes are, they are a race under the 15th amendment in a 
broad ethnic and cultural sense. The Britannica World Dictionary gives one 
of the definitions of race as “any class of beings having characteristics uniting 
them or differentiating them from others.” 

Under the Meyer v. Nebraska case (202 U.S. 300), the Court in upholding the 
right to use the German language in tenching sald: “The protection of the Con- 
atitution extends to all, to those who speak other languages as well as those born 
with Fnglish on the tongue.” 

The U.N. Charter has the same effect as a trenty. The Court has indicated 
it is the law of the land. It provides that members “should promote universal 
respect for and observance of human rights and fundamental freedoms for all 
without discrimination as to race, sex, language, or religion.” The Declaration 
of Human Rights provides that voting privileges shall be extended to everyone 
“without distinction of any kind, as to race, sex, language, religion, political or 
other opinion, national origin, property, birth, or other status.” 

It Is possible that in the final analysis the Court may look upon the matter 
of literacy requirements in voting as a political question when Congress steps in. 

I believe the legislation would be held constitutional on the basis of the nbove 

You may use this expression of views for any purpose you desire fucluding in- 
sertion in the printed record. 

The very best to you in your endeavors, 


Respectfully yours, 
Rosert G. Wrorew, 


Associate Professor and Teacher of Constitutional Law, 
DePaul University. 


DICKINSON SCHOOL OF LAW 


; PHILADELPHIA, Pa., February 21, 1962, 
Re; S. 2750 and 8, 480 os 
Hon. Sam J. Ervin, Jr, | 
Chairman of the Subcommittee on Conatitutional Rights, 
Committee on the Judiciary, U.8. Senate, Washington, D.C. 

Dear SENATOR Pavin: As per your request, Dean Shafer of Dickinson School 
of Law has forwarded to me, as. profesgor of constitutional law at Dickinson, 
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your letter of February 12 asking my opiuion concerning the constitutionality 
of S, 2750 and S, 480, 

As your letter points out, provisions in article I and the 17th amendment re- 
quire that the electors for Senators and Congressmen in each State “shall have 
the qualificutions requisite for electors of the most numerous branch of the 
State legisliture.” Similarly, article ID and the 12th amendment iudfcate that 
the President and Vice President are to be elected “by electors who must be 
chosen in each State.” 

In my opinion, the language of the Constitution clearly reposes in the States 
the ultimate determination of the qualifications of the voters. Without con- 
stitutional amendment, I do not see how Congress can take from the States 
the power to determine such qualifications, 

Of course, in view of the amendments following the Civil War, whieh guar- 
antee Negro suffrage, and under dectsions like Guinn ve U.S, (288 U.S, 347), 
the Federal Government, both through its courts and through Congress, may, 
and should, act to prevent discrimination against Negroes, and, for that matter, 
against any other minority group. Congress may certainly forbid States from 
setting higher quilification standards for Negro and other minority group voters 
then are set for voters generally, but 8o long as the States meticulously avoid 
any semblance of discriminataion, neither the Supreme Court nor Congress, in 
my opinion, has authority to interfere with the constitutional prerogative of the 
States to determine for themselves the qualification of voters. In my opinion, 
the propovxed statutes go beyond merely preventing discrimination and cannot 
be justified, even as no sophisticated effort to avold discrimination. 

Finally, in answer to your inquiry concerning the constitutionality of creating 
a presumption in law that completion of a sixth grade education is of itself proof 
of literacy and of capacity to vote intelligently, it is my opinion that, even if the 
presumption were made rebuttable, a Federal statute of that sort would still be 
invading the prerogative of the States. I might add that if diplomas are going 
to be made a prerequisite for voting, a Pandora’s box of problems is going to be 
precipitated. 

I note that S. 2750 is willing to substitute proficiency in Spanish for proficiency 
in English. If proficiency in Spanish is to be sufficient, why not proficiency in 
Hebrew, Italian, Germany, French, ete.? 

I am opposed as firmly as anyone can be to discrimination against Negro and 
other minority group voters, but I am persuaded that the Federal courts, under 
existing constitutional and statutory provisions, can deal adequately with any 
attempts to disenfranchise Negroes or minority groups and that these proposed 
statutes are not only unnecessary, but would create needless problems and limita- 


tions upon the powers of the States. 
Sincerely, 
DOoNALp J. FARAGE. 


Praveen, Pa., March 27, 1962. 


Hon. Sam J. Ervin, Jr., 
1.8. Senate, Committee on the Judiciary, 
Subdcommitice on Conatitutional Rights, Washington, D.C. 

Dear Senator Ervin: Your letter of March 28, asking me to comment on S. 
2979, is acknowledged. 

While this bill is, in some respects, better drafted than S. 480 and S, 2750, 
it is my opinion that it is still subject to the same basic objections that I pre- 
viously voiced concerning the other two bills. 

I notice that S. 2979 attempts to regulate the qualifications of voters for both 
Federal and State elections and that, in effect, it deprives the States of the power 
to require more than a sixth grade education as a qualification for registering 
or voting, Despite the more sophisticated phraseology used throughout this bill, 
it still appears clear to me that the bill goes far beyond preventing discrimina- 
tion, on account of race or color, and purports to impose even nondiscriminatory 
literacy requirements. Under the existing Constitution, I see no reason why, in 
this modern day of advanced education, a State should not have the power to 

uire a 10th grade or even full high school education as a condition of voting, 
so long as such condition was uniformly applied throughout the State to all per- 
gona. I iterate that, in my opinion, the 14th and 15th amendments permit the 
Federal Government to regulate voters’ qualifications only to the extent of pro- 
scribing discrimination; whereas this bil], in the guise of seeking to prevent dis: 
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crimination, goes far afield and seeks to limit the power of the States to enact 
even nondiscriminatory legislation, which is clearly entrusted to the States under 
existing constitutional provisions, 

Again I iterate such a bill opens a “Pandora’s box.” Suppose a Negro, who 
finished his schooling in Texas 50 years before, seeks to vote in North Carolina. 
Suppose he has no certificate showing completion of a sixth grade education. 
How are his educational qualifications determined? Suppose no records are 
available from Texas, either because records were not preserved when he went 
to school, or because they had been lost in one way or another, W'lll a letter or 
a note from a former teacher or other hearsay evidence of qualifications be suffi- 
clent? If he presents a certificate showing that he completed sixth grade, are 
the State authorities necessarily to be bound by the certificate? May they 
question its authenticity, and, if so, are there going to be trials to test such 
authenticity? Even if it is conceded that he had a valid certificate showing 
completion of sixth grade studies, suppose that the standards of education in 
the State where the Negro secks to vote are such that the achievement in the 
State where the schooling took place is equivalent only to that of the fourth 
grade in the State where the Negro seeks to vote. In the latter case, to allow 
this Negro to vote on what is essentially the equivalent only of a fourth grade 
education would be to discriminate unfairly against local citizens whose sixth 
grade education involved higher achievement. In short, by the standards of 
which State is the fact of a sixth grade education to be measured, the State 
where the schooling took place, or the State in which the citizen seeks to vote? 
This bill opens the door to these and many other troublesome questions. 

Finally, I note that, tn addition to limiting the power of the States to enact 
nondiscriminatory literacy tests, S. 2979 also attempts to restrict the power of 
the States to enact age and residency requirements by requiring that such re- 
quirements be “reasonable” us well as nondiscriminatory. It seems to me that 
the power and burden of determining what is reasonable is one which the 
Constitution entrusts to tne States. If a State chooses to enact age and 
residency requirements, which are reasonable under the constitution of the 
State, I cannot see how Congress has the authority to superimpose a different 
standard of reasonableness, so long as the age and residency requirements are 
uniformly applied throughout the State to all persons. 

In summary, it is my opinion that, whether Congress chooses to deal with 
residency, age, or literacy requirements, it may do so only to the extent of 
providing that State law must be uniformly applied within the State and its 
political subdivision to all persons, Beyond that, barring a constitutional amend- 
ment, the power of the States to determine for themselves what the specific non- 
discriminatory qualifications should be remains exclusively a State prerogative. 

With kind regards, 


Sincerely, 
DONALD J. FARAGE. 


DUKD UNIVERSITY LAW SCHOOL 


Durnam, N.C., March 17, 1962. 


Hon. Sam J. Ervin, Jr. 
Chairman, Subcommittec on Conatitutional Righta, 

Senate Committee on the Judiciary, 

U.8. Senate, Washington, D.C. 

My Deas Senator Ervin: This is an answer to your letter asking for my 
opinion about the constitutionality of 8. 480 and 8. 2750. I believe that either 
bill, if enacted into law and challenged in the courts, would rightly be held to be 
consistent with the Constitution. 

The two bills differ in important respects, but both would amend 42 U.S.C. 
1971 to make it provide in effect that no person otherwise qualified shall 
be denied the right to vote because of a literacy test if he has completed the 
sixth primary grade in school. 8, 480 applies to voting in all elections; S. 2750 
does not apply to State elections in which the ballot Hsts no candidate for 
President, Vice President, presidential elector, Senator, or Representative. 
S. 480 relates to official action only (although, as United States v. Raines, 
(362 U.8. 17) (1960) indicates, provisions of subsection (a) of 42 U.S.C. 1971. 
which 8. 480 would not change may extend to Eevate action) ; 8. 2750 would 
expand a provision of subsection (b) which forbids private action ag well as 
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official action interfering with the right to vote. (Subsections (a) and (b) of 
42 U.S.C. 1971 are, and thus S. 480 and S. 2750 would be, implemented by 
the provisions for preventive relief in subsections (c), (ad), and (e), added to 
section 1971 by the Civil Rights Acts of 1957 and 1960.) Under S. 480, the 
sixth primary grade must be completed in a school “accredited by any State or 
by the District of Columbia”; under S. 2750 the school may be “any public 
school in any State or territory, the District of Columbia, or the Commonmealth 
of Puerto Rico.” and the inclusion of schools in Puerto Rico is explained by a 
congressional finding that “lack of proficiency in the English language provides 
no reasonable basis for excluding * * * from participating in the democratic 
process” citizens of a State educated “in a part of the United States in which 
the Spanish language is commonly used.” 

Discussing 8S. 4ov first, 1 shail refer to and quote from opinions in Supreme 
Court decisions which explicitly recognize that the 14th and 15th amendments 
grant to Congress powers which I believe the courts would rightly hold enable 
Congress to make applicable to nll elections a requirement that the States treat 
completion of the sixth grade in school as satisfying a literacy test. I shall state 
why I believe the courts would rightly uphold such a requirement even in the 
case, covered by S. 2750, of a citizen illiterate in English who has completed the 
sixth grade in a Puerto Rican school in which Spanish was the medium of 
instruction. I shall then discuss S, 2750 and the constitutionality of subsection 
(b) of 42 U.S.C. 1971 as it would read if 8. 2750 were enacted. 

Although 8S. 2750 is entitled “A bill to protect the right to vote in Federal 
elections * * *,” its provisions (including its definition of “Federal election’) 
actually would protect the right to vote, at an election in which a candidate for 
presidentia) elector or Senator or Representative is listed on the ballot, for a 
candidate for any office whatsoever (including any State office). Because } 
believe Congress will rightly be held by the courts to have power under the 14th 
and 15th amendments to make the “sixth-grade provision” (and its Spanish- 
language variant) applicable to all elections, I deem it unnecessary to discuss 
whether Congress could validly enact such provisions under the power conferred 
upon it by section 4 of article I to “make or alter” State regulations of 
the “manner of holding elections for Senators and Representatives.” 

Past decisions of the Supreme Court have not, I believe, explicitly recognized 
that the Constitution (1) sent to Congress powers which enable it to enact 
42 U.S.C. 1971(b)’s present. prohibition against private action, not under color 
of law, insofar as that prohibition applies to interference with the right to vote 
for a presidential elector, or (2) grants to Congress powers which enable it (¢) 
to extend that prohibition, as 8. 2750 would, to the right to vote for a candidate 
for any State office at a State election in which a presidential elector or Senator 
or Renresentative may be voted for, or (if) to enact, as 8S, 2750 would, other 
prohibitions against purely private action which would be a “deprivation of the 
right to vote” (if purely private action would be such a deprivation, as it might 
be under S. 2750's definition of that term). Nevertheless I believe, for reasons 
T shall state, that principles established by past Supreme Court decisions about 
different but annlogous questions would rightly lead the courts to uvhold the 
validity of all applications of 42 U.S.C. 1971(b) as it would rend if S. 2750 were 


enacted. 


8. 480 (AND 8. 2750’8 SPANISH-LANGUAGE VARIANT OF THE “SIXTH-GRADE 
PROVISION”) 


1, Summary of the bill's provisions — 

Section 2 of S. 480 would amend subsection (a) of 42 U.S.C. 1971. That sub- 
section now provides that all citizens otherwise qualified to vote at any election 
shall be entitled and allowed to-vote “without distinction of race [or] color.” 
8S. 480 would add: “and without subjection to any arbitrary or unreasonable 
test, standard, or practice with. respect to literacy,” defined as “‘any requirement 
designed to determine literacy, comprehension, intelligence, or other test of 
education, knowledge, or wnderstanding, in the case of any citizen who has not 
been adjudged an incompetent who har completed the sixth primary grade in 
a school accredited by any State or by the District of Columbia.”. } 

Subsections (a) through (d) of section 1 of S. 480 set forth congressional 
findings. In (a), Congress finds “that the right to vote is fandamental to free, 
democratic government,” and that it is “the. responsibility of all Federal Gov- 
ernment to secure and protect this right against all unreasonable and arbitrary 


* 
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restrictions.” The essence of (b) is a finding “that tests of literacy have been 
used extensively as a device for arbitrarily and unreasonably denying the right 
to vote to otherwise qualified persons on account of race or color.” The essence 
of (c) is a finding “that a literate electorate can be assured by affording the 
right to vote to any otherwise qualified person who has completed six grades 
of education; and that any test of literacy that denies the right to vote to any 
{such] person * * * is arbitrary and unreasonable.” In (d) Congress finds 
and declares the enactment of S. 480 “necessary to make effective the guarantees 
of the Constitution, particularly those contained in the 14th and 15th amend- 
ments, by eliminating or preventing arbitrary and unreasonable restrictions on 
the franchise which deny “the right to vote to persons with at least six grades 
of education and which exist * * * to effectuate denials of the right to vote 
on account of race or color.” 

2. Constitutional limitations on the States’ reserved power to presoribe quatifica- 

Jications for voters in State elections 

The Constitution explicity recognizes, In section 2 of article I and in the 17th 
amendment, that the States have power to “prescribe the qualifications requisite 
for electors of the most numerous branch of the State legislature.” These con- 
stitutional provisions implicitly recognize that a much broader power was not 
given up by the States when the Constitution was adopted, the power to prescribe 
the qualifications requisite for electors in all State elections. But as the 10th 
amendment emphasizes, under the supremacy clause of article VI: (1‘ all powers 
reserved to the States are subject to the prohibitions imposed by the Constitution 
on the States and (2) State laws enacted under a reserved power are invalid to 
the extent that they conflict either (a) with one of those prohibitions, or (0) with 
an act of Congress passed in the exercise of a power delegated to Congress by the 
Constitution. 

The unanimous opinion of the Court in Lassiter v. Northampton Election Board, 
860 U.S. 45 (1959), in holding that the North Carolina statute requiring a literacy 
test was not invalid on its face (860 U.S. at 58f.), stressed these constitutional 
limitations on the States’ reserved power to preacribe the qualifications requisite 
for electors in State elections: 

“¢ * ®* the right of suffrage * * * is su' ject to the imposition of State stand- 
ards which are not discriminatory and wh.ch do not contravene any restriction 
that Congress, acting pursuant to its constitutional powers, has imposed. See 
United States v. Classic, 313 U.S. 290, 315. [300 U.S. at 51.) 

“We do not suggest that any standards which a State desires to adopt may be 
required of voters. But there is wide scope for exercise of its jurisdiction. Resi- 
dence requirements, age, previous criminal record (Davis v. Beason, 133 U.S. 
838, 345-347) are obvious examples indicating factors which a State may take into 
consideration in determining the qualifications of voters. The ability to read 
and write likewise has some relation to standards designed to promote an in- 
telligent use of the ballot. Literacy and {lliteracy are neutral on race, creed, 
color, and sex * * *, We do not sit in judgment on the wisdom of that policy. 
We cannot say, however, that it is not an allowable one measured by constitu- 
tional standards. [860 U.S. at 51-53.] 

“Of course a literacy test, fair on its face, may be employed to perpetuate that 
discrimination which the 15th amendment was designed to uproot. No such in- 
fluence is charged here. On the other hand, a literacy test may be unconstitu- 
tional on its face * * * Davis v. Schnell, 81 F. Supp. 872, affirmed 836 U.S. 
933. The present requirement * * * seems to us to be a fair way of determining 
whether a person fs literate, not a calculated scheme to lay springes for the 
citizen. Certainly we cannot condemn it on its face as a device unrelated to the 
desire of North Carolina to raise the standards for people of all races who cast 
the ballot.” [860 U.S. at 58-54.) 

The Court thus clearly recognized in its unanimous opinion in the Lassiter 
case that State literacy requirements are constitutionally Invalid (1) if they 
“contravene any restriction that Congress, acting pursuant to its constitutional 
powers, has imposed,” (2) if they are either “discriminatory” as written, or 
constitute “a calculated scheme” to achieve discrimination, or are “employed to 
perpetuzte * * * discrimination,” and therefore violate the 15th amendment or 
the equal protection clause of the 14th amendment, or (3) if they have no “rela- 
tion to standards designed to promote an intelligent use of the ballot” or, the 
opinion implies, as the Court expressly stated in a unanimous 1954 opinion, no 
relation to standards designed to promote some other “proper governmental ob- 
jective,” and therefore constitute “an arbitrary deprivation of.* * * liberty in 
violation of the due process clause.” Bolling v. Sharpe, 847 U.S. 497, 500 (1954). 
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$8. The power of Congress to impose, pursuant to the 14th and 15th amendments, 
restrictions upon the States’ reserved power to prescribe qualifications for 
voters in State elections. Ea parte Virginia and the Civil Rights cases 


Congress is given power by section 5 of the 14th amendment and by section 2 of 
the 15th amendment to enforce the provisions of those amendments by “appropri- 
ate legislation.” The Supreme Court has held that these grants of power are 
to be construed as broadly as the Constitution’s other grants of power to Congress 
have been construed since WeCulloch v. Maryland, 4 Wheat. 316 (181%) ; that it 
ig not the courts alone that are empowered to determine what rights are pro- 
tected against State action by the 14th and 15 amendmeuts; and that these grants 
of power authorize Congress to insure by “legislation that is appropriate, that 
is, adapted to carry out the objects the amendments have in view” that rights 
thus specified by Congress as rights secured by the amendments shall be ac- 
corded recognition by the States. See Ex parte Virginia, 10 U.S. 339, 345f. (1880), 
where the Court said (with the emphasis indicated) : 

“All of the amendments derive much of their force from this latter provision. 
It is not said the judicial power of the General Government shall extend to en- 
forcing the prohibitions and to protecting the rights and immunities guaranteed. 
It is not said that branch of the Government shall be authorized to declare void 
any action of a State in violation of the prohibitions, It is the power of Congress 
which has been enlarged. Congress is authorized to enforce the prohibitions by 
appropriate legislation. Some legislation is contemplated to make the amend- 
ments fully effective. Whatever legislation is appropriate, that is, adapted to 
carry out the objects the amendments have in view, whatever tends to enforce 
submission to the prohibitions they contain, and to secure to all persons the en- 
joyment of perfect equality of civil rights and the equal protection of the laws 
against State denial or invasion, if not prohibited, is brought within the domain 
of congressional power.” 

It was an act of Congress, not a judicial decision, that first determined that the 
14th amendment conferred upon Negroes the right upheld in Ha parte Virginia. 
By section 4 of the Civil Rights Act of 1875, Congress had provided that ‘no 
citizen * * * ghall be disqualified for service as grand or petit juror in any 
court * * * of any State, on account of race, color, or previous condition of 
servitude,” and had made it a criminal offense for a person charged with select- 
ing jurors to “exclude or fail to summon any citizen for the cause aforesaid.” 
Ee parte Virginia thus held that the power granted to Congress by the 14th and 
15th amendments included not merely power to provide statutory sanctions de- 
signed to make effective rights determined by the judiciary to exist because of 
those amendments, but also power to specify and define by “appropriate legisla- 
tion” what rights the amendments protected and to provide sanctions for those 
legislatively determined rights. 

In the Civil Righie Cases, 1089 U.S. 3 (1883), the opinion of the Court again 
considered the power of Congress to enforce the 14th amendment. The rights 
and privileges that amendment guarantees, the Court said, “* * * are secured 
by way of prohibition against State laws and State proceedings affecting those 
-Yights and privileges, and by power given to Congress to legislate for the purpose 
of carrying such prohibition into effect: and such legislation must necessarily 
be predicated upon supposed State laws or State proceedings, and be directed 
to the correction of their operation and effect * * *. [100 U.S. at11.] 

“@ © * Of course, legislation may, and should be, provided in advance to meet 
the exigency when it arises; but it should be adapted to the mischief and the 
wrong which the amendment was intended to provide against; and that is, State 
laws, or State action of some kind, adverse to the rights of the citizen secured by 
the amendment.” [100 U.8.at13.J) | 

The reference in the Court’s unanimous opinion in Lassiter v. Northampton 
Blection Board, 360 U.S. 45, 51 (1959) to “any restriction that Congress, acting 
pursuant to its constitutional powers, has imposed” on the prescription by States 
of standards limiting the right of suffrage is shown by these quotations from the 
opinions of the Supreme Court in Ea perte Virginia and in the Civil Rights Oasea 
to be a recognition of a congressional power to enact legisiation “directed to the 
correction of [the] operation and effect” bf “supposed State laws or State pro- 
ceedings” “adverse to the rights of the citizen secured by the [14th or 15th] 
amendment” (Civil Righte Cases, quotation above). These “rights of the cit- 
izen” under the two amendments include not only rights already held by the 
judiciary to be secured by those amundments, but also other rights which Con- 
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gress has specified in “legislation [which] is appropriate, that is, adapted to 

carry out the objects the amendments have in view, * * * [which] tends * * * 

to secure to all persons the enjoyment of perfect equality of civil rights and the 

equal protection of the laws against State denial or invasion * * *,” (Ex parte 

Virginia, quotation above). 

4. The courts would rightly hold that the “stxrth-grade provision” of S. 480 ts 
“corrective legislation” which is “adapted to carry out the objects the (14th 
and 15th] amendments have in vierc” and is therefore valid. 

The congressional findings set forth in section 1 of S. 480 summarized in “1” 
above, relate to “legislative facts,” not to “adjudicative facts.” Cf. Garner v. 
Louisiana, 368 U.S, 157 (1961). The courts, in deciding upon the validity of sec- 
tion 2 of S. 480, would take judicial notice of these facts even in the absence of 
these congressional findings. They are well-known facts. See the Reports of 
the Civil Rights Commission. As Mr. Justice Harlan said in his concurring opin- 
ion in Garner, 368 U.S. at 195: “* * * this Court has many times taken judicial 
notice of well-known economic and social facts * * *,” citing, inter alia, West 
Coast Hotel Co. v. Parrish, 300, U.S. 879, 398-400 (1937). See, in general, 
Leb Legislative Facts in Constitutional Litigation, 1960, The Supreme Court 

eview 75. 

So obvious and so cogent are the arguments these facts supply in support of 
the proposition that the “sixth grade provision” of S. 480 is “corrective legis- 
lation” which is “adapted to carry out the objects of” the 15th amendment and 
of the equal protection clause of the 14th amendment that it seems wholly 
unnecessary to spell them out or argue their cogency. The Supreme Court 
has invalidated very few acts of Congress since 1938. It has demonstrated un- 
mistakably in the white-primary cases, in the jury-discrimination cases, and 
in other cases involving Negroes that “calculated schemes” to achieve discrim- 
ination and State statutes “employed to perpetuate * * * discrimination,” Las- 
siter v. Northampton Election Board, 360 U.S. at 58-54 (1959), call for cor- 
rective action by the courts. It is unthinkable that the Court would hold that 
the “sixth grade provision” does not result from an “allowable judgment” by 
Congress that, such a provision is valid “corrective legislation” authorized by the 


amendments... 


5. 8S. 2750's ewtension of the “stath grade provision” to citizens whose medium 
of instruction in Puerta Rican schools was the Spanish language, though 
they are illiterate in English, would rightly be held valid for similar 


The second part of this statement is devoted to S. 2750: this first part. has until 
now been confined to 8. 480. The Spanish language school variant of the “sixth 
grade provision,” contained in S. 2750, however, raises questions so similar to 
those raised by S. 480's “sixth grade provision” that its validity will be con- 
sidered here. Relevant congressional findings, set forth in section 1 of S. 2750, 
are summarized under the first subheading in “II” below. 

The decisive question is not the wisdom or desirability, as a legislative ques- 
tion, of this provision of S. 2750. Arguments can be made that pressures to 
make all citizens English speaking are desirable because they promote “assimi- 
lation.” But the holding in Meyer v. Nebraska, 262 U.S. 890 (1923), warns 
against deeming such arguments so cogent that they will induce courts to hold 
that this provision did not result from an allowable judgment by Congress. 
With reason, Congress may decide (even if the courts would not, in the absence 
of an act of Congress) that justice to Spanish-speaking citizens of the several 
States who were educated in Puerto Rico requires that they not be deprived of 
the right to vote by being classed with illiterates because they can speak and 
write little or no English. If Congress does enact S, 2750, I believe that the 
Supreme Court would rightly hold this provision to be permissible “corrective 
legislation” securing a right which Congress by an allowable judgment has 
specified as one conferred by the equal protection clause. The Court might 
well base such a holding on a different ground, that a congressional determi- 
nation “correcting” State disqualification of citizens literate only in Spanish 
because they were educated in Puerto Rico is an allowable judgment that such 
4 disqualification has no “relation to standards designed to promote an intelli- 
gent use of the ballot,” Lassiter v. Northampton Election Board, 860 U.8., 45, 
51 (1959),.and no relation to any standard designed to promote some other 
“proper governmental objective,” and therefore constitutes “an arbitrary depriv- 
ation of * * * liberty in violation of the due process clause.” Bolling v. Sharpe, 
347 U.S. 497, 500 (1954). Cf. Meyer v. Nebraska, 262 U.S, 880 (1923). 
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i, 8. 2750 


1. Summary of the bill’s provisions 

Section 2 of S..2750 would amend subsection (b) of 42 U.S.C. 1971. That sub- 
section now provides: 

“No person, whether acting under color of law or otherwise, shall intimidate, 
threaten, coerce, or attempt to intimidate, thereaten, or coerce any other per- 
son for the purpose of interfering with the right of such other person to vote 
or to vote as he may choose, or of causing such other person to vote for, or not 
to vote for, any candidate for the office of President, Vice President, presidential 
elector, Member of the Senate, or Member of the House of Representatives, Dele- 
gates or Commissioners from the territories or possessions, at any general, spe- 
cial, or primary election held solely or in part for the purpose of selecting or 
electing any such candidate.” 

S. 2750 would strike from this provision all that follows the words “vote as 
he may choose,” and substitute therefor (1) the words “in any Federal elec- 
tion, or subject or attempt to subject any other person to the deprivation of the 
right to vote in any Federal election”; (2) a definition of “Federal election” 
as “any general, special, or primary election held solely or in part for the pur- 
pose of electing or selecting any candidate for’’ any of the offices listed in the 
present subsection (b) of 42 U.S.C. 1971; and (8) the following: 

“Deprivation of the right to vote” shall include, but shall not be limited to 
(1) the application to any person of standards or procedures more stringent 
than are applied to others similarly situated and (2) the denial to any person 
otherwise qualified by law of the right to vote on account of his performance in 
any examination, whether for literacy or otherwise, if such other person has 
not been adjudged incompetent and has completed the sixth primary grade of 
any public school or accredited private school in any State or territory, the 
District of Columbia, or the Commonwealth of Puerto Rico.” 

Analysis of the language quoted immediately before the indented quotation 
reveals that S. 2750 would not change subsection (b) of 42 U.S.C. 1971 merely by 
adding to it a prohibition against any person’s subjecting or attempting to sub- 
ject (“whether * * * under color of law or otherwise”) “any other person to 
the deprivation of the right to vote in a Federal election.” By its broad defint- 
tion of “Federal election” and its changes in subsection (b)’s present wording, 
S. 2750 would extend not only this new prohibition, but also the subsection’s 
present prohibition against intimidation, etc., to the right to vote for a candidate 
for any State office at any State election, “general, special or primary.” in which 
a presidential elector or a Senator or a Representative may he voted for. The 
subsection’s present prohibition is Hmited to voting for a candidate for one 
of the offices it lists, unless (as seems unlikely) the present language is, with 
excessive literalness, to be read “vote as he may choose * * * at any general 
* *¢ * election * * *” rather than as “vote as he may choose * * * for any 
rae * * ®” (thus raising constitutional questions not raised by the latter 
reading). 

Subsections (a) through (f) of section 1 of S, 2750 set forth congressional 
findings. In (a) Congress finds “that it is essential to our form of government 
that all qualified citizens have the opportunity to participate .in the choice 
of elected officials.” In (b) Congress finc« “that the right to vote in Federal 
elections should be maintained free from discrimination and other corrupt in- 
finence.” In (c) Congress finds “that many persons have been subjected to 
arbitrary and unreasonable voting restrictions on account of their race or color” 
and “that literacy tests and other performance examinations have been used 
extensively to effect arbitrary and unreasonable denials of the right to vote.” 
In (d) Congress finds “that education in the United States is such that per- 
sons who have completed six primary grades in a public school or accredited 
private school cannot reasonably be denied the franchise on grounds of illiteracy 
or lack of sufficient education or intelligence to exercise the prerogatives of 
citizenship.” In (e) Congress finds that “large numbers of * * * citizens of 
the several States are deprived of the right to vote by virtue of their birth and 
education tn a part of the United States fn which the Spanish language is com- 
monly used”; that these citizens have “available through Snanish-language news 
sources” “such information as is necessary for the intelifgent exercise of the 
franchise” and “are well aualified to exercise the franchise”: and “that lack 
of proficiency in the English language provides no reasonable basis for exclud- 
ing these citizens from participating in the democratic process.” In (f) Con- 
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gress finds that “Under article I, section 4 of the Constitution; secti-n 6 of the 
14th amendment and section 2 of the 15th amendment; and its power to protect 
the integrity of the Federal electoral process, Congress has the duty to provide 
against the abuses which presently exist.” 

Section 3 of S. 2750 is a standard severability provision. 


2. The validity of the Spanish-language variant of the “siath grade” provision 


My conclusion, that the Spanish-language variant of the “sixth grade pro- 
vision” would rightly be held by the courts to be a valid exercise of powers 
granted to Congress by the 14th and 15th amendments, is set forth under sub- 
heading “5” in “I”? above. The reasons for this conclusion are set forth in “I” 
under subheadings “2” through “5.” 

It is not a ground of invalidity that S. 2750 makes its “sixth-grade provision” 
applicable, not (as Congress could constitutionally make it applicable) to all 
elections, but only to elections at which a candidate for presidential elector or 
Senator or Congressman is to be voted for. The United States is directly involved 
in these latter elections. Surely, therefore, Congress may refrain from making 
applicable to other State elections restrictions which it imposes (pursuant to 
its powers under the 14th and 15th amendments) on these State elections. That 
Congress has thus limited the applicability of the restrictions it imposes does 
not mean that thelr validity cannot be supported on a congressional power that 
extends to all elections; does not mean, e.g., that their validity can be supported 
only on article I, section 4. It is, therefore, wholly unnecessary to consider, in 
this connection, the scope of the power granted to Congress by article I, section 
4, to “make or alter” State regulations of the “manner of holding elections for 
Senators and Representatives.” 

8. The prohibitions which subsection (b) of 42 U.S.C. 1971, as amended by 
8. 2750, would impose upon private conduct not engaged in under color of law. 

As amended by section 2 of S. 2750, subsection (b) of 42 U.S.C. 1971 would 
provide (with some rearrangement of its provisions and with “Federal election” 
and with “deprivation of the right to vote” replaced by S. 2750's definitions of 
those terms) that: 

“No person, whether acting under color of law or otherwise, shall— 

[1] intimidate. threaten, coerce, or attemnt to intimidate, threaten. 
or coerce any other person for the purpose of interfering with the right 
of such person to vote or vote as he may choose in any general, special, 
or primary election held solely or in part for the purpose of electing or 
selecting any candidate for the office of President, Vice President, presi- 

_ dential elector, Member of the Senate, or Member of the House of Repre- 
sentatives, Delegate, or Commissioner from the territories or possessions 
{emphasis added because of later references tc “such an election”) 

or shall, in such an election 

[2] subject or attempt to subject any other person to “the application 
to any person [sic] of standards more stringent than are applied to 
others similarly situated * * *” 

or shall, in such an election 

[8] subject or attempt to subtect any other person to the denial to 
any person [sic] otherwise qualified by law of the right to vote on ac- 
count of his performance in any examination, whether for literacy or 
otherwise, if such other person has not been adjudged incompetent and 
has completed the sixth primary grade of any public school or accredited 
private school in any State or territory, the District of Columbia, or the 
Commonwealth of Puerto Rico 

or shall in auch an election 

[4] subject or attempt to subject any other person to the deprivation 
of the right to vote [in a way not specified by “(2)” and “(3)"1.” 

The first and fourth of these prohibitions may be applicable to acts of private 
persons not done “under color of law.” I shall assume for present purposes that 
there may be some such acts to which the second and third prohibitions would 
apply, although it 1s difficult to imagine any such acts. 

- (a) Congress obviously has power, under article I, section 8, clause 17 and 
article IV, section 3, paragraph 2 to enact such prohibitions against acts done 
“onder color of law or otherwise” with respect to voting in all elections for any 
office whatsoever held in the District of Columbia, the Commonwealth of Puerto 


Rico, or in territories or possessions. 
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(b) The grants of power to Congress to enforce the provisions of the 14th and 
15th amendments would validate applications of the four prohibitions to acts 
done under color of law, but of course would not validate applications of them 
to acts not done under color of law. 

(c) Because the right to vote for Representatives is conferred by article I, 
section 2, and the right to vote for Senators is conferred by the 17th amendment, 
upon those qualitied as “electors for the most numerous branch of the State legis- 
lature,” those rights to vote, “unlike those guaranteed by the 14th and 15th 
amendments, [are) secured aguinst the action of individuals as well as of States.” 
(Gnited States vy. Classic, 313 U.S. 209 315 (1841).) For this reason (not be- 
cause of the grant of power to Congress made by-art. I, sec. 4) all four prohibi- 
tions could validly be applied to acts dene “under color of law or otherwise,” 
which related to voting in a State election for a Representative or a Senator. 

(ad) The Constitution does not provide for popular election of presidential elec- 
tors. The relevant provision is article II, section 1, paragraph 2: ‘Each State 
shall appoint, in such manner as the legislature thereof may direct, a number of 
electors * * *,"” Thus the right to vote for presidential electors, conferred by 
all States upon qualified voters by State laws, is not a “Federal right” as is the 
right to vote for Representatives and Senators. Therefore the principle held 
applicable in United States v. Classic, supra, to the right to vote for representa- 
tives is not applicable to the right to vote for presidential electors. 

It is thus appurent that past decisions of the Supreme Court afford authority 
direetly in point for holding that the four prohibitions subsection (b) of 42 
V.8.C. 1971 would impose if it were amended by S. 2750 are constitutionally 
valid only in the following applications to conduct not under color of law: (a). 
voting for any office whatsoever in all elections in the District of Columbia, the 
Commonwealth of Puerto Rico, or in territories or possessions; and (b) voting 
for a Representative or for a Senator in a State election. 

Despite this, It Heve that if 8, 2750 were enacted, the four prohibitions sub- 
section ¢b) of 42 U.8.C. 1071 as thus amended would impose would rightly be 
held by the courts to be valid In all their pessible applications: (1) When 
State legislatures chioee to provide by law (as they all have) for choice of 
presidential electors ©: qualified voters, an electoral process is created which 
substantially and dire t\y affects the Federal Government. The interest of the 
Federal Government in that electoral process extends to the protection of the 
individual voter against interference with his right to vote as he chooses, and 
aguinst deprivation of his right to vote, by acts of individuals not done under 
color of law. An implied power of Congress to afford that protection can proper- 
ly. and [ believe would rightly, be found {n the necessary and proper clause of 
article I, section § conpled with the implied power of Congress aptly termed 
in section 1 +f) uf 8. 2730 “power to protect the integrity of the Federal elec- 
toral process.” See Burroughs vy. United States, 290 U.S. 534 (1934), in which 
the Court sustained the application of the Corrupt Practices Act to conduct 
related to Presidential elections which was not engaged in under color of law. 

(2) In Railroad Commission of Wisconsin v. C. B. &€ Q. R.R. Co., 257 U.S. 
163, ONS (1922), Mr. Chief Justice Taft, writing for a unanimous Court, said with 
respect to orders of the Interstate Commerce Commission that raised intrastate 
railroad rates to the level of the interstate rate structure: 

“Effective control of one must embrace some control of the other, in view of 
the blending of both in actual operation. * * * while, under the Constitution, 
interstate and intrastate commerce are ordinarily subject to regulation by differ- 
ent sovereignties, yet when they are so mingled together that the supreme au- 
thority, the nation, cannot exercise complete, effective control over interstate 
commerce without incidental regulation of intrastate commerce, such incidental 
regulation is not an invasion of State authority * * *.” 

This principle, I believe, would rightly be held applicable by the courts to the 
four prohibitions in question. When, at a single election, a voter has a right 
ta vote for a candidate for Federal office, which right Congress has power to 
protect against interference by private action not under color of law, I believe 
that the courts would rightly hold that Congress can afford like protection to 
the voter’s right to vote in the same election for a candidate for any office what- 
soever. including any State office. That holding is called for by the penumbra 
(or “Herodian-enforcement”) doctrine of Purity Extract Co. v. Lynch (226 U.S. 
192, 201 (1912)); see also Ruppert v. Caffery (251 U.S. 264 (1920) ).. . 
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IIY. PRESUMPTION 


Your letter asks my opinion about “the constitutionality of creating a presump- 
tion in law that completion of a sixth grade cducation is of itself proof of literacy 
und the capacity to exercise the franchise intelligently.” I believe that Congress 
has power to create such a presumption because I believe, for reasons I have set 
fourth in (I) above, that Congress can validly go further and enact the “sixth- 
grade provisions” proposed in S. 480 and S. 2750. I do not believe the constitu- 
tional questions raised by those provisions and the questions raised by a provision 
in an act of Congress creating such a presumption differ in any significant way. 


Very truly yours, ‘ 
Doveras B. Maeas. 


DUQUESNE UNIVERSITY SCHOOL OF LAW 
Prrrssuren, Pa., April 4, 1962. 


Senator Sam J. ERVIN, Jr., 
Chairman, Senate Subcommittee on Constitutional Rights, 
U.S. Senate Ofice Building, Washington, D.C. 

NEAR SENATOR: Your letter to Denn T. F. Quinn, Duquesne University School 
of Law, in regard to S. 2750 and S. 480 relating to literacy requirements as 
conditions for voting were referred to me for consideration. 

The issues these bills present are not capable of a simple solution, when one 
considers the constitutionality and desirability of these measures. While the 
bills may be highly desirable, the constitutionality issue presents an entirely 
different problem. 

Directing my attention to the constitutional issues which must be considered, 
I would like to make the following observations. Among the constitutional 
provisions, article I, section 4, article II, section 1, section 2 of the 14th amend- 
ment, section 1 of the 15th amendment, the 17th and 19th amendments are di- 
rectly relevant to these bills. 

Article I, section 4, lays down the rule that: “The times, places and manner 
of holding elections for Senators and Representatives, shall be prescribed in 
each State by the legislature thereof; but the Congress may at any time by law 
make or alter such regulations, except as to the places of choosing Senators.” 

Article II, section 1 and the 12th amendment declare that: “Each State shall 
appoint, in such manner as the legislature thereof may direct, a number of 
electors, equal to the whole number of senators and representatives to which 
the State may be entitled in the Congress.” 

Section 2 of the 14th amendment provides that: “* * * But when the right to 
vote at any election for the choice cf electors for President and Vice President 

of the United States, Representatives in Congress, the executive and judicial 
officers of a State, or the members of the legislature thereof, is denied to any of 
the male inhabitants of such State. being 21 years of age, and citizens of the 
‘United States, or in any way abridged, except for participation in rebellion, or 
other crime, the basis of representation therein shall be reduced in the proportion 
which the number of such male citizens shall bear to the whole number of male 
citizens 21 years of age in such State.” 

Section 1 of the 15th amendment states that: “The right of citizens of the 
United States to vote shall not be denied or abridged by the United States or 
by any State on account of race, color, or previous condition of servitude.” - 

The 17th amendment requires that: “* * * The electors in each State shall 
have the qualifications requisite for electors of the most numerous branch of the 
State legislatures.” 

The 19th amendment indicates that: “The right of citizens of the United 
States to vote shall not be denied or abridged by the United States or by any 
State on account of sex.” 7 

Minor v. Happersett, 21 Wall. 162, 22 T.. Ed. 627 (1875), raised the issues 
‘“vhether, rince the adoption of the 14th “mendment, a woman who is a citizen 
of the T'nited States and the State of Missouri, is a voter in that State, not- 
withstanding the provision of the Constitution and laws of the State, which 
confine the right of suffrage to men, and whether suffrage is one of the necessary 
privileges of a citizen of the United States,” the abridament of which fs pro- 
hibited to the States. The U.S. Sunreme Court said. “The Constitution of the 
United States does not confer the right of suffrage upon anyone, and that the 
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constitutions and laws of the several States which commit the important trust 
to men alone are not necessarily void.” Obviously, this decision led to the 
passage of the 19th amendmnt, granting suffrage to the women because of the 
franchise control assume to exist in the State legislatures. 

Guinn and Beal v. U.8., 238 U.S. 847 (1915), striking down the so-called 
grandfather clause in the constitution of Oklahoma of 1910, was careful to 
note, “No time need be spent on the question of the validity of the literacy 
test considered alone since, a8 we have seen, its establishment was but the 
exercise by the State of a Jawful power vested in it not subject to our super- 
vision, and, indeed, its validity is admitted.” 

Lassiter v. Northampton County Board of Elections, 360 U.S. 45, 8 L. Ed. 2d 
1072, 79 S. Ct. 985 (1959), held that the North Carolina literacy test applicable 
to all voters irrespective of race or color was constitutional under the 14th, 15th, 
and 17th amendments to the Federal Constitution. The Court pointed out that 
“the Stntes have long been held to have broad powers to determine the con- 
ditions under which the right of suffrage may be exercised. We do not suggest 
that any standards which a State desires to adopt may be required of voters. 
But, there is wide scope for exercise of its jurisdiction. Residence requirements, 
age, previous criminal record (Davis v. Beason, 133 1.8. 383, 345-347, 38 1. 
Ed. 687, 641-642, 10 S. Ct. 299), are obvious examples indicating factors which 
a State may take into consideration in determining the qualifications of voters. 
The ability to read and write likewise has some relation to standards designed 
to promote intelligent use of the ballot.” 

These decisions and the provisions in the U.S. Constitution which speak of the 
“right to vote,” the right protected “refers to the right to vote as established by 
the laws and constitution of the State.” Subject to the constitutional limitations 
and restrictions as set forth, the exclusive control of the voting franchise lies with 
the States. On the other hand, If abuses in the administration of a State 
literacy test, fair on its face, take place, the Congress may pass corrective legisla- 
tion to enjoin such prohibitive State action as they have done pursuant to 42 U.S. 
Code 1971, implementing section 2 of the 15th amendment which provides: “The 
Congress shall have power to enforce this article by appropriate legislation.” 
Corrective legislation is not synonymous with enabling acts beyond the scope of 
dle power, For these reasons, S. 2750 and S. 480 are unconstitutional, 
as written. : 

Undoubtedly, Congress has the power to protect the Integrity of the Federal 
electoral process as far as the Members of the Senate, House of Representatives, 
Delegates and Commissioners from the territories or possessions are concerned, 
by virtue of the aforementioned article I, section 4, and the property and ter- 
ritorial power of article IV, section 8. Thus, the provisions of the bills before the 
subcommittee cannot be reconciled with the holdings of the decisions and with the 
applicable provisions of the Constitution, in my opinion. 

On the related issue creating a presumption in law that completion of a sixth 
grade education is of itself proof of literacy and the capacity to exercise the 
franchise intelligently in the above qualified and designated area of protecting the 
Federal electoral process, it would appear to he constitutional if the subcommit- 
tee’s findings of fact so indicate. This is basically a policy determination, and 
there must be supportable grounds in designating the sixth grade educational 
level as a proper cutoff point. Wide latitude is given to the legislature in this 
field as exists in the tax-exemption and social security areas. 

With the hope that I have been of some assistance to you and your subcommit- 
tee in your study of this delicate and complex problem, I remain, 

Sincerely yours, _ 
‘ Watter A, RararKxo, Professor of Law. 


GEORGE WASHINGTON UNIVERSITY LAW SCHOOL 


Wasnrnoron, D. C., April 4, 1962. 
Hon. Sam J, Davy, Jr., ae 
United States Senate, Washington, D.O. | 3 : 
Dear Senator: Dean Nutting of our national law center has referred to me 
your letter addressed to law school professors of constitutional law requesting 
an opinion on the constitutionality and desirability of 8. 2750 and 8. 480 relating 
to literacy requirements for voting. Bdéth of these bills derive from recommenda- 
tion IT in the voting report of the Commission on Civil Rights. 
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I am pleased to note that your request encompasses desirability as well as 
constitutionality. Too often we tend to approach important public policy issues 
as presenting solely questions of constitutional power, rather than as raising a 
question of democratic choice among policy alternatives. 


I 


The desirability of eliminating discriminatory administration of literacy tests, 
as a device for restricting voting by otherwise qualified Negroes (or other 
minorities), cannot be questioned. Some of the proponents of S. 2750 and 8. 480 
seem to forget that requiring functional literacy, i.e., some minimal ability to 
participate knowledgeably in the complex process of democratic government, 
likewise cannot be questioned. I feel that both of these bills, and the Commis- 
sion on Civil Rights recommendation on which they are based, focus on the first 
consideration to the exclusion of the second. In effect they call for “tossing the 
baby out with the bath.” 

The administration bill (S. 2750) is particularly unfortunate in its repeal of 
the common requirement that a voter not only be literate but literate in English. 
There may be sound reasons for a bilingual policy in Puerto Rico. Engrafting 
such a policy into the political fabric of New York State, by Federal statute, 
would appear to some to carry overtones of partisan politics. 

Further, these bills rest on the assumption that there is a close correlation 
between functional literacy and school attendance. Under the “chronological 
promotion” system prevailing in many “progressive” school systems, whereby 
promotion is based on age and a policy of keeping children with their friends, 
even high school graduation may not indicate functional literacy. Even more 
relevant is the fact that there is a etr 1g movement among elementary school 
administrators to abandon customary standards and substitute the ungraded 
school. (For a brief report, see Fred Hechinger’s column in the New York 
Times, Mar. 25, 1962, p. E7, col. 1.) In the public school in Montgomery County, 
Md., which one of my daughters attends, the first three grades have been abol- 
ished already. The fourth, fifth, and sixth “grades” may soon follow. 

In the light of these developments the sixth grade proviso of the bills before 
the subcommittee would link voting eligibility to a standard either nonexistent 
or indefinite. Further, is it not anonialous to espouse a sixth grade literacy celil- 
ing for voting in S. 2750 at the same time that the administration, as reported in 
the Washington Post (Feb. 15, 1962, p. 11) is proposing a program to the House 
Education Subcommittee to make seventh grade the basic minimum educational 
level in the United States? It would seem that what is needed is more encourage- 
ment, rather than less, for States to experiment with literacy and knowledge 
qualifications for the voting franchise. as 

A special vice of these bills, and one not stressed nearly enough in most cur- 
rent comment on them, is that they would put all States under a “sixth grade” 
ceiling of literacy in order to solve a problem of wrongful administration of valid 
tests which is occurring in only a handful of States. The Civil Rights Commis- 
sion’s own voting report states that in 1961 “the problem of denials of the right 
to vote because of race appears to occur in only eight Southern States-—Alabama, 
Florida, Georgia, Louisiana, Mississippi, North Carolina, South Carolina, and 
Tennessee” and finds that “in Florida, North Carolina, and Tennessee, it is lim- 
ited to only a few isolated counties” (Commission report, vol. 1, p. 22.) In the 
five hard-core States, discriminatory administration of literacy requirements was 
indicated to be only one of several restrictive devices. In the light of this evi- 
dence on the dimcnsivns and nature of the problem, the Commission’s own rec- 
ommendation and these bills based on it are rather extreme. As recently as 3 
years ago, Justice Douglas, writing for a unanimous Court which upheld the 
constitutionality of North Carolina’s literacy requirement, said: “* * * in our 
society where newspapers, periodicals, books, and other printed matter canvass 
and debate campaign issues, a State might conclude that only those who are lit- 
erate should exercise the franchise.” (Lassiter v. Northampton Oounty Bd. of 
Elections, 860 U.S. 45 (1959).) . 

A more appropsiate means for achieving the important end sought by these 
bills, and by the Commission on Civil Rights, is already provided in the discriml- 
natory “pattern or practice” provision of the 1960 Civil Rights Act, augmenting 
the Attorney General’s powers as authorized in the landmark 1957 Otvil Rights 
Act. Under this legislation, a finding of a discriminatory pattern or practice re~ — 
garding voting, in a suit brought by oné Negro citizen, creates a presumption 
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which other Negroes can avail themselves of without need for further evidence 
other than mere proof of denial of registration. This “pattern or practice” clause 
has not been fully tested, but its potential force is novel and far reaching. Rather 
than put the whole country in a literacy straitjacket, the administration should 
consider giving the Civil Rights Division of the Department of Justice the fleld 
staff and encouragement needed for effective implementation of this act. A De- 
partment of Justice crash program in selected areas in 5 States would largely 
achieve the goal of ending discriminatory administration of valid literacy tests, 
would avoid putting the whole country in a literacy straitjacket, and would leave 
intact the constitutional position of the States in fixing voting qualifications. 


mr 


You also inquire about the constitutionality of 8. 2750 and 8. 480. Kathryn 
Werdegar, a student in my constitutional law seminar this semester, has just 
completed a lengthy and most helpful analysis on the constitutional arguments. 
This material will be published this spring in the George Washington Law Re- 
view. I have arranged to have a prepublication copy prepared for use of your 
subcommittee. It will be sent to you shortly. 

I have doubts concerning the constitutionality of either recommendation I 
or recommendation HI of the Commission on Civil Rights, and concerning the 
constitutionality of S. 2750 and S, 480. Congressional power in regard to State 
elections must be derived primarily from the 14th and 15th amendments, To 
utilize these amendments as a basis for congressional regulation of literacy quali- 
fications relating to State elections, the following considerations would be rele- 
vant: (1) whether maladministration of concededly valid literacy qualifications 
is general and widespread, (2) whether such maladministration is unrestrainable 
by ordinary means and hence constitutes the actual standard which the States 
are using, (3) whether the situation thus requires a general corrective Federal 
statute, and (4) whether a nationwide sixth grade literacy ceiling is “appropri- 
ate” legisiation for correction of a voting-law administration problem which is 
confined to 5 Southern States and a few isolated counties in three additional 
Southern States. Such data as is available serves more to question than to 
support these considerations. | 

also have some reservations, although less serious ones, concerning the con- 
stitutionality of a bill, like :* 2750, which is confined to Federal elections and 
thus seeks to derive suppor! largely from congressional power over Federal elec- 
tions as provided primarily in article I of the Constitution and the 17th amend- 
ment. (Use of the 15th am ndment would be subject to the objections already 
listed.) Conceding that vo'ng qualifications are not a “manner” of election 
under article I, section 4, su.wort for some congressional power could still be 
found in article I, section 2 (and the 17th amendment), as amplified by the 
implied powers doctrine. Cong ress does have power to safeguard the purity and 
effectiveness of Federal electiot:s as part of a general power of self-preservation. 
This principle has been used sucessfully to support Federal authority to safe- 
guard access to the Federal ballot box and to protect Federal voters against 
physical violence. (U.S. ¥. Cruivehank, 92 U.S. 542 (1875).) Tis principle 
also will support vigorous Federai action against actual maladministration of 
valid iaw, which causes disenfranchisement. The principle may be overstretched, 
however, when it is appealed to in . upport of Federal action aimed not at the 
maladministration, per se, but at qua. ifications which are reasonable and proper 
on their face and positively helpful to \‘emocracy when properly administered. 

For the reasons outlined above, I fel that enactment of 8S, 2750 and S. 480: 
would be rather like using a rife to rid a dog of fleas. More than the fleas may 


be disturbed. 


Sincerely yours, 
Rougat G. Dixon, Jr., 
Professor of Law. 


< ie 


Wasuinorton, D.C,, Apri 16, 1962. 


Hon. Sau J. Envin, Jr. 
UR. Senate, Weehingte~, DC. 

Dean Senator Eatin: My comments submitted earlier on 8. 2750 and S. 480 
also cover parts of 4. 2979 on which you now request comment. For the detailed 
reasons stated in my letter of April 4, I that section 2 of 8. 2979, which 
seeks to enact recommendation I of the Civil Rights Commission in regard to 


, 
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voting qualifications, is undesirable, and very likely unconstitutional as well.. 
Section 3 of the bill in regerd to literacy tests is already covered in my previous: 


comments on the parallel provisions of ‘8. 2750 and S 
Section 4 of the bill seems to clarify existing legislation. However, if it 


seeks to rench wholly private action in regard to State elections, it reaches. 


beyond the present constitutional power of the Federal Government. 


Section 5 is the most meritorious provision in any of the three bills. Detailed 
census data of this type would make it easier for the Civil Rights Division of 


the Department of Justice to build, and win, the “pattern or practice” suits au- 
thorized under the 1960 Civil Rights Act. The poll tax and literacy te:t 
measures are really shadowboxing to build a paper record. The way to become 
serious about Negro nonvoting in the South is to provide the Civil Rights Divi. 
sion of the Department of Justice with the encouragement and enlarged staff 
it needs to implement effectively the “pattern or practice” of discrimination pro- 
vision of the Civil Rights Act of 1960. Neither repeal of poll taxes nor modifica- 
tion of literacy and education requirements will get Negro voters registered. 
Such “pattern or practice” suits will result in actual registrations, as the record 
of the Civil Rights Division of the Department of Justice to date indicates. 


Sincerely yours, 
Ronert G. Dixon Jr., Professor of Late. 


(Following is the article by Kathryn Werdegar, submitted by Pro- 
fessor. Dixon :) 


THe CONSTITUTIONALITY OF FEDERAL LEGISLATION To ABOLISH LITERACY TESTS: 


Crvm Rtrauts ComMuission’s 1961 Report on Vorina 


I. INTRODUCTION 


In its 1961 Report on Voting, the United States Commission on Civil Rights 
notes that current efforts to disfranchise the Negro take three principal forms: 
discriminatory application of legal qualifications for voters; arbitrary and dis- 
criminatory procedures ‘or the registration of voters; and threats of retaliation 
or economic reprisals. Recommendations I and II of the Commission's Re- 
port on Voting are specifically designed to combat the first of these—discrimina- 
tory application of voter qualifications, particularly the various forms of the 
literacy test. 

There is no doubt that the imposition of nondiscriminatory literacy tests is 
a valid exercise of the states’ power to prescribe voter qualifications.* ‘i‘he ob- 
jection to these tests is that they are particularly susceptible to discriminatory 
application and are in fact used by several Southern states to disfranchise the 
Negro.’ The discriminatory application of literacy tests is clearly unconstitu- 
tional.’ However, to be entitled to judicial relief, a complainant must show 
not only that the tests are susceptible to discriminatory application, but that 
in fact they have been discriminatorily applied to him. The frequently broad 


1U.8. Commission on Civil Rights Report on Yeting, | Pt. IIIf, » finding No, 1, at 188 (1961) 
(hereinafter cited as 1961 Report on Voting). The u gerrymander and malapportion- 
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and ambiguous terms of such tests * render this a heavy burden of proof. Hence, 
when used in a climate patently hostile to expansion of Negro rights, these 
tests can and do result in substantial Negro disfranchisement. 

While Federal statutes recognize the right of the Negro to vote without dis- 
crimination, enforcement of this right must proceed on a case by case basis. 
The remedies currently available to redress discriminatory application of voter 
qualifications fall into three classes: criminal prosecutions;’ civil suits for 
damages or equitable relief brought by the complaining Negro;* and equitable 
actions instituted by the United States in behalf of Negroes subject to such 
discrimination.® The most effective remedy available to persons aggreived 
is found in title VI of the Civil Rights Act of 1960.° Once a court has deter- 
mined that a person has been deprived of the right to vote on account of race 
or color, this statutory provision authorizes the court to make the further 
finding, if appropriate, that the deprivation was pursuant to a “pattern or 
practice.” If the court finds such “pattern or practice” of discrimination, it 
thereafter may issue an order declaring to be a qualified voter any person in 
the election district who is qualified by State law to vote, and who proves that 
he has been deprived under color of law of his opportunity to register." By 
permitting future registration in an area to be placed on a nondiscriminatory 
basis, title VI represents a significant advance in the effort to combat discrimi- 
nation. Nevertheless, its effectiveness is Imited. The Government niust still 
proceed on a case by case basis in each district; the procedure for securing a 
court order is formidable ;” and the necessary finding of a “pattern or practice” 
imposes an overwhelming factual burden on the plaintiff.” As the Commission 
states in its Report: “While it can be truly said that present laws have proved 
to be effective tools to deal with discrimination in voting, the tools are limited 
_in scope. There is no widespread remedy to meet what is still widespread dis- 
crimination.” ™ 

Both recommendations I and II of the Civil Rights Commission’s Report on 
Voting are designed to provide a broad remedy against the discriminatory ap- 
plication of literacy tests, Recommendation I would have Congress limit per- 
missable State voting qualifications and restrictions to citizenship, residence, 
confinement at the time of registration or election, age, or commission of a 
felony; ** in short, eliminate the literacy test. Recommendation II would pro- 
vide that evidence of completion of a sixth grade education is sufficient to 
qualify an applicant under any literacy test, thereby minimizing possible dis- 


¢E.g., Ala. Code Ann. title 17, secs. 81, 82 (Supp. 1958). requiring an applicant. to 
an wer quections concerning his qualifications as an electo a R 2~704 
(1945). requ'r'ng a demonstration by the eppl'cant o 
zenshin: La. Rev. Stat. Ann. seca. 26-68, 24-69 (1950). requiring an applicant to give a 
reagonab‘e interpretation of a clause in the State or Federal constitution. 
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tates v. Roinea, 172 F. Supp. 552 (M.D. Ga. 1959), reviewed, 262 U.S. 
Sup, 121 (MD. Ga. 1000) United states v, Alabama, 192 F. Supp. 677 (M.D. Ala. 1961). 
ee e on Voting a . 

13 Rut ace United States v. Csabama note 11 supra, where the court, on the hasis of a 
massive factarl presentation, made a finding of “pattern and practice” of discrimination. 

Le | Report on Voting at 100. 

18 The full text of recommendation I reads as follows: 

“That Congress, acting under sec, 2 of the 15th amendment and secs. 2 and 5 of the 
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right to vote on grounds of race and color; and (b) enact legislation providing that all 
citizens of the United States shall have a right to-vote in Federal or State elections 
which shall not be denied or in any way abridged or interfered with by the United States 
or by any State for anv cause except for inability to meet reasonable age or lenath-of-resi- 
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the time of registration or election, or conviction of a felony; such right to vote to 
inc'ude the right to register or otherwire qualify to vote, and_to have one’s vote counted.” 

ce Chairman Storey snd Commiesioner Rankin of the Civil Righte Commission dis- 
sented from recommendation I, 1961 Raport on Voting at 189-40. . ; 
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criminatory application of the tests. Both recommendations of the Civil Rights 
Commission sanction Federal invasion of a field that traditionally has been with- 
in the exclusive jurisdiction of the States. The constitutionality of such legis- 
lation is therefore brought into question. This paper will examine the power 


of Congress in this context. 
II, BACKGROUND 


Under article I, section 2 of the Constitution, and the 17th amendment, the 
power to prescribe voter qualifications lies with the States.” These sections 
provide that the qualifications for electors of Members of the House and the 
Senate shall be the same as those for the most numerous legislative branch of 
the States they represent. Eacl: State has the power to prescribe qualifications 
for electors of its legislators; “* hence, the Constitution indirectly gives the 
States exclusive jurisdiction to prescribe the qualifications for Federal electors.” 

In addition, article II, section 1 provides that each State shall appoint 
presidential and vice presidential electors in such manner as its legislature 
shall direct. Once the State legislature has determined that the presidential 
electors shall be chosen by popular election,” the power of the State to prescribe 
voter qualifications is identical to its power described above with regard to 
congressional elections.” 

There is no doubt that in the exercise of this power to prescribe voter qualifi- 
eations the States are limited by other provisions of the Constitution. They 
must respect the command of the 14th amendment that no State shall deny to 
any person the equal protection of its laws; ™ that of the 15th amendment, that 
no State shall deny or abridge the right of any U.S. citizen. to vote on account 
of race, color, or previous condition of servitude; = and that of the 19th amend- 
ment, that no State shall deny or abridge the right to vote on account of sex.™ 

Acting within the confines of their constitutional powers, the States have 
imposed a variety of restrictions on the right to vote. Most common among 
these are age, residence, and disqualification by reason of a previous criminal 
record. The constitutionality of such objective and reasonable standards has 
long been established ; * indeed, it ix these qualifications that recommendation I 
of the Civil Rights | Commission’s Report on Voting would allow the States to 
continue to impose.” However, many States further qualify the right to vote, 
denying suffrage to paupers,” mental incompetents,” persons not of good char- 


*?The applicahle provision in article I, section 2 reads as nag dled “The House of 
Representatives shall be composed of Members chosen every second year by the people of 
the several States, and the electors in each State shall have the qualifications Peauirite 
for electors of the most numerous branch of the State legislature.” The parallel provi- 
sion in the 17th amendment, covering the election of Senators, stots that “The Senate 
of the United States shall be composed of two Senators from each State. elected by the 
peo le thereof, for 6 years; aud each Senator shall have one vote. The electors in 

State shall have the yen requisite for electors of the most numerous 
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acter,” those who refuse to sign a loyalty oath,” and those who fail to pay a 
poll tax," or who fail to pass a literacy test.” 

In the absence of a showing of unreasonableness or discriminatory applica- 
tlon, the validity of State voter qualifications has repeatedly been upheld.” 
As the Supreme Court stated in Breedlove v. Suttics," “save as restrained by 
the 15th and 19th amendments and other provisions of the Federal Constitution, 
the State may condition suffrage us {t deems appropriate.” * On numerous oc- 
casions the Court hag specifically upheld the validity of literacy tests.” Such 
tests bear a reasonable relation to the right to vote," and in the absence of a 
showing of discriminatory application, are a valid exercise of the States power 
to prescribe voter qualifications.” 

Congressional power over State and Federal elections supplements that of 
the States. Congress has the power to alter State regulations or to devise its 
own regarding the times, places, and manner of holding congressional elec- 
tions; ® it alone may judge the elections, returns, and qualifications of its own 
members.” In addition, Congress has the power to reduce the basis of represen- 
tation of any State to the extent that such State disfranchises any of its 
citizens over 21 years of age for reasons other than participation in rebellion or 
crime.“ While these provisions have served as a source of congressional power 
over Federal elections which goes beyond that suggested by their literal inter- 
pretation,“ at no time has Congress directly attempted to impose its suffrage 
standards on the States.“ When Congress has desired to restrict State stand- 
ards, it has done so by way of constitutional amendments.“ Legislation enacted 
to implement these amendments has been limited to providing remedies against 
violations of thelr prohibitions. In effect, Congress has declared that U.S. 
citizens have the right to be free from discrimination in the exercise of the 
franchise, and has provided that violations of this right shall be remedied by 


legal, criminal, or equitable actions. 


%® Four States: Alabama, Connecticut, Georgia. Louisiana. 

© S'x States: Alabama, Connecticut. Idaho. Miastesippi. North Carolina, Vermont. 

® Five Staten: Alabama, Arkansas, Mississippi, Texas, Virginia. 

* Twentv-one States require rome degree o literacy: Alabama. Alaska, Arizona, Call- 
fornia. Connecticut, Delaware, Georg'a, Hawali, Louisiana, Maine, Marvland, Massachu- 
setts, Missiesipp!, Nebraska, New Hampshire, New York, Oregon, South Carolina, Vir- 


ginte Washington, Wyoming. 
® See, eB cares cited notes 2 and 265 supra. See also Breedlove v. Sutties, 802 U.8. 
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In upholding such legislation, the Supreme Court has reiterated the general 
right of Congress to protect and enforce every right arising under the Con- 
stitution by such means as it, in the legitimate exercise of its legislative 
discretion, may deem necessary and appropriate.“ But past legislation indi- 
cates that Congress has understood its power to be Imited to declaring pro- 
hibitions, and to providing remedies for violations thereof. Hence, it may be 
misleading to interpret the Court's broad language regarding legislative dis- 
cretion as a clear indication that the Court would uphold legislation of an 
entirely different kind—legislation that would go beyond prohibition and remedy 
to regulate broadly an area previously understood to be within the sole juris- 


diction of the States. 
III, RECOMMENDATION I 


In its 1961 Report on Voting, the U.S. Commission on Civil Rights rec- 
ommended that Congress provide that no State shall qualify the right to vote 
in Federal or State elections for reasons other than citizenship, residence, con- 
finement at the time of registration or election, age, or commission of a felony.“ 
This recommendation was based on the Commission’s findings that other qualifi- 
cations, such as literacy or good character, are susceptible to discriminator 
application and are in fact used to several States to disfranchise the Negro. 

The strongest arguments supporting such legislation must rest on the power 
of Congress to enact “appropriate legislation” under the 14th amendment to 
ensure U.S. citizens the equal protection of the laws, and under the 15th 
amendment to protect U.S. citizens from denial of the right to vote on 
grounds of race.” There cannot be any precise definition of “appropriate 
legislation ;”© the validity of each statute must depend on the circumstances 
giving rise to its enactment. As a result, the circumstances that prompted the 
Commission to adopt recommendation I are relevant to a determination of the 
“appropriateness” and constitutionality of the legislation it proposes. 


ere Burroughe v. Untied States, 290 U.S. 534 Ore? : Er parte Yarbrough, 110 U.8, 
615 (1888); Strauder v. Weat Virginia, 100 U.S. 810 (1879). Accord, Jas re Walace, 
170 F. Supp. 63 (M.D. Ala. 1959); Untted States v. MoRiveen, 177 F, Supp. 355 (E.D. 
La. 1958). aff'd, sub nom., United States v. Thomas, 80 Sup. Ct. 612 (1057). 

ot 1961 Report on Voting at 189. The full text of the recommendation is quoted in 
note tt. . 

4 Tbid. Three of the complaints received by the Commission involved Puerto Ricans 
@efranchired because not literate in English. he 1961 Report on Voting does not treat 


Doe,—Mise. 2d—, 221 N.Y.S. 2d 262 (1981). 
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he Commission’s findings make it clear that by discriminatory application of 
voter qualifications valid on their face, certain Southern States are in fact de- 
nying a considerable segment of their population equal protection and the right 
to vote. However, the Commission prefaced its discussion of specific instances 
of Negro disfranchisement with the observation that today the majority of Ne- 
gro American citizens do not suffer discriminatory denial of their right to vote.” 
Apparently the problem exists only in eight Southern States," and in three of 
these eight States, only in certain isolated counties.” Moreover, even in the five 
remaining States discrimination against Negro suffrage is not uniform ; rather, 
it exists on something like a “local option” basis.“ Private litigation has played 
an important role in curbing previously successful attempts to keep the Negro 
from effective exercise of his right to vote.* And continued vigorous invoca- 
tion of the Civil Rights Acts of 1957 and 1960 is expected to further to reduce 
discriminatory denial of the right to vote.” 

While discrimination exists in only 8 of the 50 States, 21 States impose some 
form of literacy test as a means of voter qualification.” Furthermore, two of 
the Southern States where discrimination is practiced do not impose a literacy 
requirement as a qualification for voting.“ In these States, as well as in many 
of the other six, the most formidable obstacles to Negro suffrage are threats 
of retaliation and economic reprisals. 

Finally, it should be noted that the Civil Rights Commission failed to make 
any finding regarding the discriminatory application of the voter qualifications 
other than literacy tests which would be eliminated by recommendation I. As 
seen above,” many States deny suffrage to paupers, mental incompetents, those 
who fail to pay a poll tax, and those who refuse to sign a loyalty oath. Al- 
though primarily concerned with abuses in the administration of the literacy 
test, recommendation I would abolish the use of these other qualifications as 


well. 

With these facts as a background, it seems doubtful that legislation severely 
restricting the permissible scope of State voter qualifications in all States would 
qualify as an “appropriate” means of remedying the relatively limited viola- 
tions of the 14th and 1ith amendments through the maladministration of 
literacy tests. These doubts would seem to be confirmed by language in the 
cases dealing with the effect of the 14th and 15th amendments and the power 


of Congress thereunder. 
Since the States involved have generally abandoned attempts to disfranchise 


the Negro by voter qualification laws that are patently arbitrary and diserimi- 
natory," support for recommendation I from the 14th amendment would be 
based on its proscription of discriminatory application of laws valid on their 
face. It is clear that a court will declare void a statute which is susceptible to 
arbitrary and discriminatory application and which In fact is so applied.” 
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Similarly, a court will nullify sophisticated attempts to disfranchise the Negro 
under statutes that seemingly impose neutral qualifications, but in practice 
apply mainly to the Negro or inherently operate to disfranchise him.* Although 
a State may prescribe the means and mode of exercising a political right or 
privilege, it cannot restrain the right itself by arbitrarily exercising its legisla- 
tive power.* Hence, the reasonableness of voter qualification laws is always 
subject to judicial review.” It does not necessarily follow, however, that the 
legislative power of Congress to enforce these principles would include the power 
to restrict the right of all States, uader all circumstances, to prescribe voter 
qualifications other than those set forth in the recommendation. 

The nature of the congressional power to legislate under the 14th amendment 
was given careful consideration by the Supreme Court in the civil rights cascs.” 
Discussing the effect of the equal protection clause, the Court said: “It is absurd 
to affirm that * * * because the denial by a State to any persons, of the equal 
protection of the laws, is prohibited by the amendment, therefore Congress may 
establish laws for their equal protection.” The amendment empowered Con- 
gress to adopt “not general legislation upon the rights of the citizen, but correc- 
tive legislation, that is, such as may be necessary and proper for counteracting 
such laws as the States may adopt or enforce, and which, by the amendment, they 
ure prohibited from making or enforcing. * * *’® This interpretation is more 
fully developed in Missouri v. Lewis, ~ where the Court stated that the equal pro- 
tection clause was meant not to secure to all persons within the United States 
the benefit of the same laws and remedies, but rather, merely to guarantee that 
no class of persous shall be denied the same protection of the laws which is en- 
joyed by other persons in the same place and under like circumstances. And 
again, in Jn re Ruhrer™ the Court said: “The j4th amendment, in forbidding a 
State * * * to deny to any person within its jurisdiction the equal protection 
of the laws, did not invest, and did not attempt to invest, Congress with the 
ee legislate upon subjects which are within the domain of State legisla- 
tion,” ‘ 

These cases clearly distinguish between the power of Congress to negate 
State legislation or State enforcement of the laws which contravenes the 14th 
amendment, and its power to legislate affirmatively with regard to the rights it 
seeks to protect. As these cases indicate, the latter power has never been ap- 
proved.” Yet legislation enacted pursuant to recommendation I would tell the 
States not that they must provide equal protection in their prescription or ad- 
ininistration of voter qualifications, but rather, that they may only impose cer- 
tain congressionally determined voter qualifications. In view of the judicial 
recognition of the validity of literacy tests and other State voter qualifications 
when applied without discriminataion, and the relatively exceptional instances 
of discriminatory application, it appears unlikely that the Court, on the basis 
of the equal protection clause, would uphold Federal legislation depriving the 
States of the right to impose such valid restrictions. 

Many of the objections to the 14th amendement as a basis for the suggested 
legislation apply to the 15th amendment as well. The 15th amendment forbids 
denial of the right to vote on grounds of race, and gives Congress power to en- 
act “appropriate legislation” to enforce this prohibition. But it would seem un- 
likely that this power, any more than that granted by the 14th amendment, is 
sufficiently broad to support legislation which not only forbids the States from 


imposing qualifications based on race, but prescribes the only qualifications that - 


the States may impose. 
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After r passage of the 15th amendment, the Supreme Court in Guinn v. United 
Statea™ stated that the power to regulate suffrage remained with the States; the 
15th amendment merely affected the exercise of that t power with regard to the 
particular subject with which it dealt, that, is race.* Accordingly, the Court 
held that Oklahoma’s grandfather clause ™ was a violation of the 15th amend- 
ment as an attempt to continue the discriminatory conditions that existed 
before the amendment. But the Court accepted as valid the State's literacy 
test, except insofar as that test was an intrinsic part of Oklahoma’s grand- 
father clause.” 

In United States v. Reese™ the Court described the effect of the 15th amend- 
ment to be merely the elimination of one restriction on the right to vote: that of 
race. “If citizens of one race having certain qualifications are permitted by 
law to vote, those of another having the same qualifications must be. Previous 
to this amendment, there was no constitutional guaranty against this discrimina- 
tion: now there is.”™ Again the Court recognized the continuing wight of the 
States to impose qualifications applicable to all their citizens alike.” 

In addition to usurping a power left in the States, enactment of the suggested 
legislation would operate to confer the right of suffrage on persons the States 
could otherwise validly disfranchise. It has repeatedly been said that the 
Constitution does not directly confer the right of suffrage on anyone." But once 
the States have determined who shall vote, the right of those persons is there- 
after secured by the Constitution.” Similarly, the effect of the 15th amendment 
was not to confer the right to suffrage on anyone, but merely to insure that that 
right is not denied on the basis of race.” 

Referring to the effect of the 14th and 15th amendments, the Court in \McPher- 
son v. Blacker™ said: “The right to vote intended to be protected refers to the 
right to vote as established by the laws and constitution of the State. There 
is no color for the contention that under the amendments every male inhabitant 
of the State being a citizen of the United States has from the time of his 
majority a right to vote. * * *”* 

Yet the suggested legislation would confer the right to vote on every citizen 
who meets the particular age and residence requirements of the State, :nd who 
has not been convicted of a felony nor confined at the time of registration or 
election. It would grant the right of suffrage to persons who previously had 
been disfranchised on valid grounds: mental incompetence, pauperism, fallure 
to sign a loyalty oath, or failure to pass literacy or language tests applied with- 
out discrimination. 

United States v. Reese™ indicates that the power of Congress under the 15th 
amendment does not extend so far. In that case the Court held void a Federal 
statute which punished “wrongful” refusals by local registrars to register voters 
in Federal or State elections. The Court stated that the power of Congress 
to legislate at all upon the subject of voting in State elections rests upon the 
1th amendment. As a result, Congress could punish “wrongful” refusals to 
register applicants only when the refusals were based upon considerations of 
race or color.” Although the facts in Reese did show racial discrimination, 
the Court held that the broad wording of the statute, authorizing punishment 
of refusals that might be wrongful for reasons other than race, rendered the 
legislation beyond the power of Congress under the 15th amendment. In short, 
the statute did not qualify ar “appropriate legislation” to eee ractal dis- 
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While the statute in the Reese case would have been dependent for its effec- 
tiveness upon particular actions brought to enforce its provisions, and hence 
would have given each individual defendant the opportunity to challenge its 
validity as applied to him, the legislation proposed by recommendation I would 
automatically apply to all States, By legislative fiat it would finally abolish 
all State voter qualifications other than those set forth in the recommendation. 
As a result, the principle of the Reese case, viz, that Congress must restrict 
its corrective legislation to cover only the specific evils that it has power to cure, 
would seem to apply with even greater force to invalidate the legislation pro- 
posed by recommendation I—legislation that would summarily eliminate from 
permissible State voter qualifications criteria that are not necessarily related to 


race,” and that previously have been upheld. 
IV. RECOMMENDATION II 


Recommendation II of the Civil Rights Commission’s Report on Voting 
provides an alternative solution to the problem of discriminatory application 
of literacy tests. This recommendation proposes that Congress enact legislation 
providing that all elections in which, under State law, a “literacy” test, an “un- 
derstanding” or “interpretation” test, or an “educational” test is administered 
to determine the qualifications of electors, it shall be sufficient for qualification 
that the elector have completed at least six grades of formal educatior.” 

Legislation enacted pursuant to recommendation II would have two advan- 
tages over that propose’ by recommendation I. First, it would be directed to 
the central problem, which is not State imposition of voter qualifications per se, 
but rather, the use of these valid qualifications for a forbidden end. Second, it 
would be specifically directed to the particular State voter qualifications that 
the Commission has found to be subject to abuse: the various forms of the 
literacy test. These two factors would seem to have an important bearing on 
the constitutionality of such legislation. 

In considering the legislation proposed by recommendation II, two bills cur- 
rently pending before Congress should be compared. The first bill, introduced 
by Senator Javits, would permit any person who has completed the sixth grade, 
and who is otherwise qualified by law to vote, to vote at any election without 
subjection to a literacy test.” The second bill, introduced by Senator Mansfield, 
and applicable only to Federal elections, would permit any person who has com- 
pleted the sixth grade, either in the United States or in Puerto Rico, and who is 
otherwise qualified by law to vote, to vote in any Federal election regardless of his 
performance in any examination.” 

Both bills would rest on the following congressional findings: (1) That many 
persons have been subjected to arbitrary and unreasonable voting restrictions 
on account of their race or color; (2) that literacy tests have been used exten- 
sively as a device for arbitrarily and unreasonably denying the right to vote to 
otherwise qualified persons; (3) that persons who have completed six primary 
' grades in a public or accredited private school cannot reasonably be denied the 
franchise on grounds of illiteracy.” The important distinction between the 
two bills is that the Javits bill, ike recommendation II, would apply to both 
State and Federal elections, whereas the Mansfield bill would apply to Federal 
elections only.” Asa result, the two bills present separate constitutional issues. 

The constitutionality of legislation applicable to both Federal and State elec- 
tions would derive from the 14th and 15th amendments. The power of Con- 
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gress to enact appropriate legislation under the equal protection clause of the 
14th amendment, and under the 15th amendment has been considered in detail 
with regard to recommendation I.* Although legislation summarily abolishing 
all voter qualifications other than age, citizenship, residence, confinement, or 
commission of a crime would seem to exceed the power of Congress under those 
amendments, the same conclusion would not necessarily follow with regard 
to legislation enacted pursuant to recommendation IT. The two may be profit- 
ably compared. 

While recommendation I would substantially deprive the States of their 
recognized right to prescribe voter qualifications, recommendation II would 
merely substitute a congressional standard of literacy, f.e., completion of the 
sixth grade, for the standards embraced by the States in their various Hteracy 
tests. The right of the States to impose literacy tests, although abridged, would 
continue. Persons who had not completed the sixth grade would still be subject 
to a State-imposed literacy test; and the State could, if it chose, apply in every 
case a standard of literacy below that evidenced by a sixth grade education. 
Moreover, the power of the States to prescribe other grounds for voter dis- 
qualification, such as mental incompetence, pauperism, failure to pay a_ poll 
tax, and failure to sign a loyalty oath, would remain unaffected. 

While the Civil Rights Commission's findings with respect. to discriminatory 
application of voter qualifications do not support the broad terms of recommen- 
dation I, these findings do provide support for the terms of recommendation IT. 
The Commission's repert leaves no doubt that a substantial number of Negroes 
are deprived of the equal protection of the laws and the right to vote by the 
maladministration of literacy tests. As expressed by another commentator, 
“the southern literacy test is a fraud and nothing more. * * * In practice 
Iteracy and understanding have little to do with the acquistition of the right 
0 vote.’ 

The remedies currently available to combat this abuse have proved to be 
inadequate. As the Commission states in its report: “Although the provisions 
of the 1957 and 1960 Civil Rights Acts are useful * * * they are necessarily 
limited means for removing racial discrimination from the franchise. Suits 
must proceed a single county at a time, and they are time consuming, expensive, 
and difficult. Bronder measures are required if denials of constitutional rights 
in this area are to be quickly eliminated.” Congress, by the terms of the 
Javits bill, has similarly found that “laws presently in effect are inadequate to 
assure that all qualified persons shall enjoy this essential right [to vote] with- 
out discrimination on account of race or color.”™ Furthermore, whatever effec- 
tiveness suits brought under the Civil Rights Acts might have with regard to 
the maladministration of literacy tests, it is doubtful that these suits could pro- 
tect against a different sort of danger: the future enactment of extremely strict 
voter qualification laws in areas with permanent registration. The Commis- 
sion explains the problem in this manner: “Even though there is no ractal 
discrimination in the prospective application of such stringent standards, the 
effect of such a change in practice may be to perpetuate discrimination which 
has previously occurred: for if virtually all the eligible whites have already 
been registered, but Negroes have been discriminatorily kept from registering, 
then Negroes will bear the brunt of the difficulties imposed by the new and 
stringent registration requirements.” ” 

However, it has been suggested that title VI of the Civil Rights Act of 1960, 
discussed in text accompanying note 10 supra, provides a potential weapon 
against the future imposition of stringent standards, Under title VI, once a 
court finds that a “pattern or practice” of discrimination exists, it may there- 
after register any applicant who {fs qualified under State law to vote, and who 
has since such finding by the court been deprived of the opportunity to register. 
Under the theory in question, “qualified under State law to vote” would be in- 
terpreted to mean qualified according to the usage and practice of the district, 
rather than merely qualified under the legally enacted voter qualification provi- 
sions. Hence, once it had been found that the voter qualification laws were not 
being applied to whites, or more lax standards were being applied to whites than 
to Negroes, the qualification standard would be frozen at the level previously 
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applied to whites. Otherwise, by raising the standards for qualification of future 
voters, the State would in effect be able to perpetuate past discrimination, par- 
ticularly in areas with permanent registration, since most of the eligible whites 
would already be registered. Support for this theory may be found in cases in- 
validating grandfather clauses, e.g., Guinn v. United States, 288 U.S. 847 (1914). 
In the Guinn case the Court held that even though Oklahoma’s new voter qualifi- 
cations were to be applied to all registrants alike, by exempting all persons qual- 
ifled to vote prior to 1866 they were discriminatory both in purpose and effect, 
and hence, a violation of the 15th amendment. 

With these considerations as a background, it would seem that the Javits bill 
would readily qualify under the 14th and 15th amendments as appropriate legis- 
lation to secure to the Negro his constitutional right to be free from discrimina- 
tion in the exercise of the franchise. The Supreme Court has stated that “what- 
ever precisely may be the reach of the 15th amendment, it is enough to say 
that * * * discrimination by State offic‘als * * * against the voting rights of U.S. 
citizens, on grounds of race or color is certainly * * * subject to the ban of that 
amendmen:, and that legislation designed to deal with such discrimination is 
appropriate legislation under it.”’* By establishing an objective, universal 
standard of literacy, the Javits bill would preclude the discriminatory applica- 
tion of literacy tests, yet would preserve to States that are legitimately con- 
cerned with the ability of their electorate to read and write the opportunity to 
impose this qualification by the requirement of completion of a sixth grade 
education. In addition, the Javits bill would protect the Negro against the 
potential inequities of newly enacted stringent standards in areas with permanent 
registration. 

While congressional power over State elections must rest on the 14th and 15th 
amendments,™ congressional power over Federal elections is not similarly con- 
fined. By restricting the terms of recommendation II to Federal elections, 
Congress could find additional support for its legislation in article I of the 
Constitution and the 17th amendment. But such a restriction also would raise 
a distinct constitutional issue, ¢.¢., whether the Constitution permits the impo- 
sition of separate qualifications for Federal and State electors—the effect of 
the Mansfield bill. 

Article I, section 2 and the 17th amendment provide that members of the 
House and the Senate shall be chosen by the people of the several States. 
Although the States provide the standards for the qualifications of voters,” 
it has been held that the right of the people to vote for Members of Congress is 
founded in the Constitution.™ In addition, article J, section 4 of the Consti- 
tution grants Congress power to regulate the times, places, and manner of hold- 
ing elections for: congressional offices. These’ provisions, together with the 
doctrine of implied powers, have repeatedly served as a source of a general con- 
gressional power to safeguard the purity and effectiveness of Federal elections ; 
they similarly should serve as a basis for congressional suthority to protect 
Federal electors from discriminatory denial of the right to vote. 

The doctrine of implied powers was given careful consideration by the Supreme 
Court in Be parte Yarbrough,” a case involving the constitutionality of a 
statute authorising criminal prosecution of persons who conspired to deprive 
any person of the free exercise of his rights, including his right to vote.’ 
Rejecting the contention that the power of the Government over Federal elections 
is limited to those powers expressly granted by the Constitution, the Court stated : 

“It destroye at one blow, in construing the Constitution of the United States, 
the doctrine universally applied to all instruments of writing, that what is 
implied is as much a part of the instrument as what is expressed. This principle, 
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in its application to the Constitution of the United States, more than to almost 
any other writing, is a necessity, by reason of the inherent inability to put 
into words all derivative powers * * *.”** 

The Court further stated that “it is not true * * * that electors for Members of 
Congress owe their right to vote to the State law in any sense which makes the 
exercise of the right to depend exclusively-on the law of the States.” The 
Court concluded that the general power of Congress under article I, section 2 
included the implied power to free the voter from violence in the exercise of 
his right to vote.” 

In Smiley v. Holm’® the Court again rejected a narrow interpretation of the 
power of Congress over the election of its members. The Court construed arti- 
cle I, section 4, giving Congress power to regulate the times, places, and manner 
of holding congressional elections, as including the authority to: 

“provide a complete code for congressional electious, not only as to times and 
places, but in relation to notices, registration, supervision of voting, protection 
of voters, prevention of fraud and corrupt practices * * *; in short, to enact the 
numerous requirements as to procedure and safeguards which experience shows 
are necessary to enforce the right involved.” 

Although the express power of Congress over presidential elections is more 
limited than its power over congressional elections, the doctrine of implied powerr 
bas been applied here as well. Article II, section 1 of the Constitution pro- 
vides that each State may appoint presidential electors in such manner as its 
legislature may deem appropriate; the power of Congress extends only to de 
termining the time of choosing the electors and the day on which they shall give 
their votes. But in Burroughs v. United States," the Court rejected the con- 
tention that the Federal Corrupt Practices Act was an unwarranted invasion 
of State power. The Court stated: 

“Congress, undoubtedly, possesses that power (to safeguard presidential elec- 
tions from improper use of money] as it possesses every other power essential 
to preserve the departments and institutions of the general government from 
impairment and destruction. * * * The power of Congress to protect the election 
of President and Vice Preaident from corruption being clear, the choice of means 
to that wend presents a question primarily addressed to the Judgment of Con- 


While the Court in the Burroughs case emphasized that the legislation there 
under consideration did not interfere with the power of the States to appoint, 
or to determine the manner of appointing, presidential electors, the Court's pri- 
mary concern in that case, as well as in the other two, was with the fundamental 
power of Congress to protect every aspect of the Federal electoral process from 
corruption. By the terms of the Mansfield bill, Congress has found that literacy 
tests have been used extensively to effect arbitrary and unreasonable dentals of 
the right to vote; that the right to vote in Federal elections should be maintained 
free from discrimination and other corrupt influence; and that it is the duty of 
Congress to protect the integrity of the Federal electoral process.” These find- 
ings would seem to provide a sound basis for the application of the doctrine of 
implied powers, as recognized in the cases discussed above. Indeed, as the Court 
stated in Ea parte Yarbrough,™ the proposition “that a government whose essen- 
tial character is republican, whose executive head and legislative body are both 
elective, * * * has no power by appropriate laws to secure this election from the 
influence of violence, of corruption, and of fraud, is a proposition so startling as 
to arrest attention and demand the gravest consideration.” ™ The Court has 
consistently rejected this proposition; it seemingly would continue to do so in 

e re. : 

While the power of Congress to safeguard the Federal electoral process from 
corruption would seem to be clear, legislation designed to achieve this end by 
regulating voter qualifications presents a separate constitutional issue. This 
{issue is whether the Constitution permits the imposition of different qualifica- 
tions for Federal and State electors—the effect of the Mansfield bill. 
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Article I, section 2 of the Constitution and the 17th amendment provide that 
the qualifications for electors of Members of the House and the Senate shall be 
the same as those for the most numerous legislative branch of the States they 
represent. But in the area of literacy tests, the Mansfield bill would vary the 
qualifications of Federal and State electors, permitting Federal electors to satisfy 
any State literacy test by presenting evidence of a sixth grade education. It 
would seem that a variance would violate the language of the Constitution, 
as well as the intent of its framers. Discussion in The Federalist of the constita- 
tional provision for the determination of Federal voter qualifications clearly indi- 
cates that the qualifications were aligned with those of State electors not as a 
matter of convenience, but as the result of a conscious policy choice: 

“The definition of the right of suffrage is very justly regarded as a funda- 
mental article of republican government. It was incumbent on the convention, 
therefore, to define and establish this right in the Constitution. To have left it 
open for the occasional regulation of the Congress, would have been improper 
for the reason just mentioned. To have submitted it to the legislative discre- 
tion of the States would have been improper for the same reason. * * * To 
have reduced the different qualifications in the different States to one uniform 
rule, would probably have been as dissatisfactory to some of the States as it 
would have been difficult to the convention. The provision made by the conven- 
tion appears, therefore, to be the best that lay within our option.” "* 

If Congress were able to overcome the import of the constitutional provisions 
aligning Federal voter qualifications with those of State voters, the imposition of 
separate qualifications for Federal electors still would present complex adminis- 
trative problems. Most obvious among these would be the necessity of providiug 
separate.machinery for registration and balloting in State and Federal elections. 
Of course, it might be hoped that these administrative burdens would induce the 
States to adapt their qualifications for State electors to those of Federal electors. 
But the limited scope of legislation directed only to Federal elections, as well as 
the constitutional and practical problems to which it would give rise, strongly 
suggest the desirability of Congress giving primary consideration to the Javits 


V. CONCLUSION 


The courts have repeatedly recognized the exclusive power of the States to 
prescribe voter qualifications within the mits of the Constitution. The effect 
of the 14th and 15th amendments was to invalidate State action which denied 
a citizen equal protection of the laws, or the right to vote on account of race. 
These amendments gave Congress power to legislate regarding matters pre- 
viously within State control only insofar as necessary to protect the individual 
against forbidden State action. In view of the Commission's findings that 
discrimination against Negroes in their exercise of the right to vote arises 
primarily from the maladministration of literacy tests, it seems doubtful that 
congressional power to enact appropriate legislation under the 14th and 15th 
amendments would support legislation restricting the right of the States to 
prescribe voter qualifications to certain minimal, federally prescribed criteria, 
as suggested by recommendation I. 

Although it is probable that legislation enacted pursuant to recommendation I 
would be held unconstitutional, it does not follow that Congress is without power 
to protect the Negro from discrimination in his exercise of the right to vote. 
An alternative means is provided by the Commission's recommendation IY. The 
basic terms of this recommendation are now embodied in both the Javits and the 
Mansfield bills, the former applicable to State and Federal elections, the latter 
to Federal elections alone. The constitutional doubts raised by the Mansfield 
bill, the administrative problems it would present, and particularly its limited 
scope, render it the less attractive solution to the problem. The Javits bill, on 
the other hand, would seem to afford an effective solution to the problem. 

There is no doubt that substantial discrimination against the Negro in his 
exercise of the right to vote exist, and that one of its primary forms is in the 
maladministration of literacy tests. Existing Federal legislation has proved 
inadequate to cure this evil. Congress, under the 14th and 15th amendments, 
has the power to enact “appropriate legislation” to combat this discrimination. 
The Javits bill, by preserving to the States their fundamental right to prescribe 
voter qualifications, yet securing to the Negro the equal opportunity to case his 
ballot free from the arbitrary and discriminatory administration of literacy 


testa, should readily qualify as “appropriate legislation.” 
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GEORGETOWN UNIVERSITY LAW CENTER 
Wasuineton, D.C., February 16, 1962. 


Hon. Sam J. Ervin, Jr., 
Senate Ofice Building, Washington, D.C. 

Dear Senator: I am sure, as you well realize, that the U.S. Supreme Court (or 
for that matter, any other judge) would demand as of right that it have adver- 
sary presentation of both sides of the issues raised in your recent letter as to the 
constitutionality of S. 2750 and S. 480, with briefs and oral arguments, plus time 
for their own research and deliberation. Remembering that this is their sole 
function, you can see that professors of constitutional law with another principal 
task must demand at least this before arriving at a conclusion on matters as im- 
portant ag these. 

An answer that I would professionally give would require full investigation 
of the intent of the members of the Constitutional Convention and the members 
of the State ratifying conventions relative to the first article. Furthermore, since 
an answer requires consideration of the effect of the 15th amendment, I would 
have to investigate fully the intent of Congress and the ratifying conventions 
relative to the meaning of the implementing clause of the amendment. In 
addition to this, since you would like my views on the “desirability” of the pro- 
posed bills, I should have to verify their findings and innuendos that (@) Hteracy 
tests are being used as a vehicle for racial discrimination; (6) that our Spanish- 
speaking citizens are being denied the ballot; and (c) that every sixth grade 
graduate in our land is capable of understanding the electoral process and the 
issues facing our people. These are not easy judgments that I want to make in 
a few moments or a few days. 

Additionally, I am somewhat upset by a growing inclination on the part of 
Members of Congress and the press to indulge in a “Gallup poll jurisprudence” 
wherein the tabulated views of constitutional law professors are set forth. I 
am sure that if the result is 150 to 3, the 3 might well be right if they would in- 
clude Prof. Paul Kauper of Michigan, Paul Freund, and Arthur Sutherland of 
Harvard. No one in Congress would, I imagine, think of asking all the Federal 
judges in the country to set forth their views on such a matter and, of course, they 
are public servants, Let me suggest that you professionalize the relations of 
the law-teaching group to your subcommittee by arranging an amply remunerated 
arrangement with the indicated law professors or, for that matter, Prof. Douglas 
Maggs of your own State who is both completely objective and scholarly, to make 
the necessary studies indicated. Anything less from any constitutional law pro- 
fessor is inevitably hasty and superficial and not the sort of thing you deserve. 
I have reason to believe the Civil Rights Commission presently employs such 
law professors for professional consultation. Surely your Commission would 
have equal rights. 

Should you desire to visit with me in my chambers I shall be delighted to talk 
with you at any time. 


Sincerely yours, 
C. J. ANTIEAU, Professor of Law. 
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MEMORANDUM ON THE CONSTITUTIONALITY OF 8. 2750, S. 480, AND S. 2979 Sun- 
MITTED TO THE SUBCOMMITTEE ON CONSTITUTIONAL Ricuts, U.S. SENATE BY 
Rev. Francis JAMES CONKLIN, S.J., LL.B., Proressor or Law, Gonzaga UNr- 
VERSITY, SPOKANE, WASH., MEMBER OF THE Bar, STATE OF WASHINGTON 


ARTICLE I, SECTION 2 


Commencing with the general consensus that the new charter of Government 
being written in Philadelphia ig 1787 should be republican in form, the Founding 
Fathers proceeded to disagree, and ultimately achieve a pragmatic compromise 
upon every specific point brought to their attention. Although all conceded 
that the new Government should derive its powers from “the consent of the 
alberta the practical implementation of the principle occasioned lengthy 

ates, ; 

The early sessions of the convention etermined that the memberr of at least 
one branch ofthe National Legislature should be chosen by the people rather 


d 
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than appointed by the State legislatures, and then left it up to the committee 
of detail to carry this policy into execution.’ The fragmentary records from 
that committee indicate that the present article I, section 2 originally contained 
langauge empowering the Congress to set uniform qualifications for voters to 
prevail throughout the States or to alter and supersede the requirements set 
by the States.” However, any intimation of such a power was deleted from 
the clause proposed to the convention on August 6: 

“The qualifications of the electors shall be the same, from time to time, as 
those of the electors in the several States, of the most numerous branch of their 
own legislatures.” * 5 

On August 7 the questions of qualifications for voters in national elections was 
debated at great length. Gouvernor Morris proposed that the suffrage be limited 
to freeholders, arguing that the expanding nations would soon abound with 
mechanics and manufacturers who might sell their votes to their employers 
and thus create an aristocracy. But Franklin rose in defense of the common 
people, praised their patriotism during the late war and concluded that the 
loyalty of the ordinary American sprung from the liberty which he contemplated 
possessing when delivered from the aristocratic Hmitations of British institu- 
tions. Elseworth urged, in the same vein, that the people would not readily 
subscribe to the new National Government if it could subject them to disfran- 
chisement. And at the close of the day Gouvernor Morris’ proposed amendment 
was defeated and the convention unanimously adopted the clause proposed by the 
committee of detail.‘ 

From August 7 until the final form of the Constitution emerged there is no 
more mention of qualifications for electors. The committee on style made a 
minor change in the clause by dropping the words “shall be the same from time 
to time.”* ‘Thus, the plain means of the words deliberately chosen by the Con- 
vention seems to be that article I, section 2, reserves to the States the exclusive 
right to set qualifications of voters: 

“* @ * and the Electors in each State shall have the Qualifications requisite 
for Dlectors of the most numerous Branch of the State Legislature.” 


ARTICLE I, SECTION 4 


The next portion of the original Constitution dealing with elections is section 
4 of article I, the “Times, Places and Manner” clause. Certain notes left from 
the committee of detail indicate that this clause originated in discussions about 
the ballot as a mode of voting—most probably in contrast to yoting by acclama- 
tion. The point is that nothing in the discussion even hints that the “Manner” 
of holding elections in any way refers to the subject of qualifications. The 
debates on the clause on August 8, contain a clear implication that the National 
Government should be empowered to retain some control over the electoral 
processes. And with only minor variations in wording, the clause passed through 
the committee of style." However, on September 14 a last-minute qualification 
was added: “except as to the places of choosing Senators”—lest Congress compel 
the State legislatures to gather at inconvenient or unusual paces when selecting 
United States Senators.® 

In presenting the new Constitution to the people Madison emphasized that it 
was incumbent upon the Convention to define such a fundamental article of 
republican government as the right of suffrage. And he made it quite clear 
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that the new Constitution did not leave the regulation of this right open to the 
occasional interference of the Federal Congress but definitively identified the 
qualifications for national electors with those set by the States for the most 
numerous branch of their legislatures.® 

Madison reiterated Wilson's observation in the convention that it was vir- 
tually impossible to reduce the different State qualifications to a uniform rule. 
However, Madison intimated that the Federal constitutional clause adopted only 
the qualifications set by the State constitutions—not those subject to the vagaries 
of the State legislatures. Of course, Madison’s point was that the people had 
nothing to fear from the Central Government on the question of voting quali- 
fications since only the States could alter their own constitutions in this regard. 
Yet, historically, Madison erred in supposing that the State legislatures could 
not alter the State qualifications without the process of State constitutional 
amendment because in 1787-88 both Connecticut and Rhode Island were still 
acting under royal charters and their legislatures possessed plenary power to 
modify the right of suffrage.” 

Hamilton defended the reserved Federal power of the “Times, Places and 
Manner” clause on the ground that “every government ought to contain in itself 
the means of its own preservation” [italic in original] and that it would be 
sheer folly to leave the very existence of the National Government up to the 
whims of recalcitrant State assemblies which might dissolve the central power 
by refusing to designate times and places for holding national elections.'"* How- 
ever, in the very next number of the Federalist, Hamilton stated that the Na- 
tional Government has no power to prescribe property or any other qualifica- 
fey for electors because the Constitution itself defines who may choose or be 
chosen, 

The ratification debates contain very little discussion of qualifications of 
voters which certainly seem to imply that everyone understood that the newly 
presented Constitution left this question up to the States. Certainly anything 
else that the States were thought to be deprived of by the new Constitution was 
thoroughly debated. The “Times, Places and Manner’ clause came in for thor- 
ough discussion because of the residual power which it implied in the Federal 
Government. And several States proposed amendments further limiting this 
residuum of necessary control.'* However, none of these proposed amendments 
refer to the subject of qualifications. 

In Massachusetts, three delegates opposed the “Times, Places and Manner” 
clause, and Dr. Taylor inquired whether this clause did not confer power upon 
the Congress to subvert the liberties of the people by “mal:ing the qualifications 
of electors £100 by their power of regulating elections.” \8y such a scheme the 
Members of the Federal Congress might attempt to keep themselves perpetually 
in office. But Mr. Rufus King, who was member with Hamilton on the style- 
drafting committee, replied: 

“The idea of the honorable gentleman from Douglass, said he, transcends my 
understanding; for the power of control given by this section extends to the 
manner of election, not the qualifications of the electors. The qualifications are 
age, and residence, and none can be preferable.’ . 

In the New York convention, a Mr. Jones moved that the Constitution be 
amended to permit congressional intervention in elections only when the State 
legislatures neglected or failed to act. This was actually the more or less stand- 
ard form of the amendment of this article proposed in the other States. And Jay 
replied that the Federal Convention actually intended that Congress should act 


only in such emergency situations.* 
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%The amendments proposed by the States uniformly etated that Con 8. should regu- 
late the times, places, and manner of holding elections only when a State neglected or 
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In Virginia, Nicholas was tle first speaker to commence explaining the new 
Constitution to the assembled delegates and his orderly exposition of the text 
follows the position we have been elucidating.“ However, the calm deliberate- 
ness which Nichols tried to instill into the proceedings was soon lost, and the 
arguments began to ramble all over the field, At one point Patrick Henry voiced 
a plausible objection to the “Times, Places and Manner" clause: that Congress 
could conceivably designate inconvenient times for the national elections.”-- But 
in a later, more torrid, speech, Henry argued that the power over “Manner” 
’ admits of the most dangerous latitude. Congress could modify elections as 
they pleased and regulate the number of votes by the quantity of property a 
man owned et cetera.” Lee brushed Henry's objection aside by paraphrasing 
the language of article I, section 2 on the qualitications of voters. But it fell 
to Randolph to specifically refute Henry on the point in question. Randolph 
accused Henry of not proposing a substantial objection to the new Constitution 
because the State electors were specifically designated as National electors. 
And Henry’s supposition about the power of the rich to control the ballot through 
nationally imposed qualifications was unwarrantable, unless Henry carried his 
supposition further and said that Virginia will agree to her own suicide by 
modifying elections in such manner as to throw them into the hands of the 


Finally, if any further proof of the meaning of the constitutional clauses is 
required, it may be adduced from the constitution and/or charters which served 
as the fundamental law of each of the Thirteen States at the time the Constitu- 
tion was adopted. The various requirements for exercising the franchise are 
designated as “qualifications” or “to qualify.” Consequently, the meaning of 
the word “qualifications” in the Federal Constitution is unambiguous be- 
cause of the clear and distinct meaning which the word had in the State con- 
stitutions and charters in force at that time. 

The inescapable conclusion is that article I, section 2, even as qualified by 
article I, section 4, expresses a fundamental constitutional compromise at the 
very core of the concept of federalism. The constitutional clause in question 
can only be understood as empowering the States—and the States alone—to set 
the qualifications for voters in Federal elections. 


ARTICLE IV, SECTION 4 


The “Republican Form of Government” provision in article IV, section 4, 
seems to be a latent source of Federal power which might conceivably alter the 
constitutional compromise explicitized in article I, section 2. The idea for such 
a clause seems to have originated with Madison, and there is a hint of it in the 
Virginia plan drafted by Randolph. On June 11, there was some discussion 
about guaranteeing republican government and the territory of each State, as 
well as the existing State constitutions and laws.” However, the Fathers de- 
clined to crystallize for all time the existing State territories, institutions, et 
cetera, and seemed inclined to Randolph's suggestion that the States should be 
merely prohibited from changing their governments into monarchies. 

On July 18, the clause was debated again. Wilson stated that its purpose was 
merely to secure the States against “dangerous commotions, insurrections, and re- 
bellions.” Randolph added that another object was to secure republican gov- 
ernment—apparently restating his outlawry-of-monarchy point. Ghorum argued 
that the General Government might step in only when the political parties in a 
State appealed to the sword. And Houston wanted to be sure that an inept 
phrasing of the clause would not perpetuate some of the existing, yet quite in- 
adequate, State constitutions.” 

The clause wnanimously adopted that day was proposed by Wilson and came 
through the Committee on Style with only minor alterations. It read: 

“That a Republican Form of Government shall be guaranteed to each State 
and that each State shall be protected against foreign and domestic violence.” 


1¢ Elliot, Debates, ITT, 8. 
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1° Ibid. 202. 208. The North Carolina Discussion, which covers the same ground, may 


e a 20 
be found in Biliot, Debates, IV, 61, 65-67, 71. 
®1 Ferrand, 202. 
mit Ferrand, 47-50. 


618 LITERACY TESTS AND VOTER REQUIREMENTS 


Perhaps it is impossible to give specific content to the phrase “Republican 
Form of Government.” Madison gave a sweeping definition of a republic in 
The Federalist,” arguing that a government which derives all its powers directly 
or indirectly from the great body of the people and is administered by persons 
holding their offices during pleasure, for a limited period, or during good be- 
havior, is a republic. But this is hardly a tight legal definition. In a later 
number of The Federalist,“ Madison stated that the only restriction which the 
constitutional clause places upon the States is that they may not exchange re- 
publican for antirepublican constitutions. 

At least, it seems quite evident that the United States could quickly move to 
disestablish a monarchy or dictatorship created in any State. But, apart from 
such an obvious case, the power of the General Government seems to be con- 
atitutionally confined to extreme situations, What little light the fragmentary 
debates in the Convention shed upon this clause is certainly consistent with this 
view. All of the States had acceptable “Republican Forms of Government” 
when the Constitution was adopted. And all of those original States restricted 
the franchise by reason of sex, race, property, residence, or other qualifications. 
Consequently, it seems that there is little justification for holding that the 
republican-form-of-government clause was intended to amplify the powers of 
ed over State voting qualifications at the time the Constitution was 
adopted. 

The Supreme Court has generally declined to amplify the meaning of this 
clause, on the general ground that controversies regarding the republican char- 
acter of the State governments are not justiciable because they involve “politi- 
cal questions.” However, in rejecting the plea that this clause required that 
women be given the franchise prior to the 19th amendment, the Court merely 
pointed to the fact that all State governments were republican when the Con- 
stitution was adopted and none permitted women to vote.” 


ARTICLE I. SECTION 8, CLAUSE 18 


The wlebrated elastic clause empowering Congress to make all laws “which 
shall be necessary and proper for carrying into Execution the foregoing Powers” 
is not a substantive grant which permits the Congress to escape the limitations 
imposed upon it by other clauses in the Constitution. Marshall’s classic dictum 
in McCulloch v. Maryland: “Let the end be legitimate * * * let it be within the 
scope of the Constitution * * *.” expresses the same idea. Certainly no one 
could argue that the necessary and proper clause empowers Congress to abolish 
the Senate or widen the original jurisdiction of the Supreme Court. Nor can 
this clause empower Congress to establish the qualifications of voters in Federal 
elections, since this right has been expressly reserved to the States in article I, 


section 2, 
THE 14TH AMENDMENT 


Unless the 14th and 15th amendments grant Congress substantive power to 
establish electoral qualifications the provisions embodied in the original version 
of the Constitution must be still in force. The complex legislative history of 
the 14th amendment can, in a sense, be traced back through the Civil War 
into the morass of argument and strife marked by the Missouri Compromise, 
the Dred Scott decision, etc. Yet, at the commencement of the postwar era, 
President Johnson’s first annual message to Congress, December 4, 1865, contains 
an adequate exposition of the traditional constitutional view that the States 
alone possessed the right to enfranchise the Negro.” 

The detailed legislative history of the 14th amendment commences with the 
formation of the Joint Commitee on Reconstruction by resolution of the House 
on December 4, 1865, and the Senate on December 12 of the same year. One 
critical force motivating the committee in its deliberations was the fact that 
the 13th amendment revoked the three-fifths compromise on Negro capitation 
in article I, section 2, and thus threatened to upset the Republican balance 
of power in the new Congress with a dozen new seats to be allocated among 
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the former slave States—while the source of this windfall to the South remained 
disenfranchised. Thus, while the joint committee deliberated, the problem of 
representation was constantly being debated on the floor.” 

The first constitutional amendment which the joint committee devised passed 
the House but failed in the Senate on March 9, 1866. This proposal provided 
that “whenever the elective franchise shall be denied or abridged in any State 
on account of race, creed, or color, all persons of such race, creed, or color 
shall be excluded from the basis of representation”—which seems to say that 
if a State denies the franchise to one Negro, no Negroes could be counted as 
the basis of representation. Opposition to this proposal came from the Demo- 
ecrats, who argued that it was obviously anti-Sonthern; and the radical Re- 
publicans—who felt that this type of amendment could be too easily circum- 
vented by age, property, residence, educational, or other requirements. 

On April 30, 1866, Thaddeus Stevens proposed a new resolution of the joint 
committee in the House.” The second section of this proposal, dealing with 
the problem of representation, was explained by Congressman Bingham of Ohio, 
& member of the joint committee : 

“Allow me, Mr. Speaker, in passing to say that this amendment takes from 
no State any right that ever pertained to it. * * * The amendment does not 
give, as its second section shows, the power to Congress of regulating suffrage 
in the several States. 

“The second section excludes the conclusion that by the first section suffrage is 
subjected to congressional law; save, indeed, with this exception, that as the 
right of the people of each State to a republican government to choose the 
sentatives in Congress is of the guarantees of this Constitution, by this amend- 
ment a remedy might be given directly for a case supposed by Madison where 
treason might change a State government from a republican toa despotic govern- 
ment and thereby deny suffrage to the people.” * 

The House passed this measure, without debate, on May 10, and sent it on 
to the Senate. oO) On May 24, the proposed amendment was taken up in the Senate 
and Senator Howard, sometimes called the father of the 14th amendment, in- 
troduced several chan nges in the language. However, none of his revisions are 
pertinent to section 2." On June 8, Senator Williams proposed an amendment 
to section 2, which would change the words of the joint committtee version 
passed by the House: “But whenever in any State the elective franchise shall be 
denied, ete.” to: 

“But when the right to vote at any election for the choice of electors for Presi- 
dent and Vice President of the United States, representatives in Congress, 
the executive and judicial officers of a State, or the members of the legislature 
thereof is denied. 

Senator Howard “objected to the Williams amendment because it presented too 
great an incentive to the States to extend guffrage to the ignorant and uneducated 
for the mere purpose of acquiring power.” Moreover, reasoned Senator Howard, 
we know that the States retain the power which they have always possessed 
of regulating the right of suffrage because this is the theory of the Constitution 
itself. This right has never been taken away from them and no endeavor has 
ever been made to deprive them of this right. In fact, the theory of the whole 
14th amendment being proposed is to leave the power of regulating the suffrage 
with the people or the legislatures of the States and not to ussume to regulate 
it by any clause of the Constitution of the United States.* 


%? Among the numerous acts patra the rach Congress enacted over the feeble veto of 
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Despite the eloquent pleas of Senator Howard, the Williams amendment was 
adopted by the Senate.“ In retrospect, however, the central theme in Howard’s 
objection is that the language of the Williams proposal enormously complicates 
the problem of proportionment of Representatives because the States might 
choose to make one set of qualifications for electors for Governor, another for 


judges, etc. 

The amended version was returned to the House on June 13 by Thaddeus 
Stevens. Stevens complained that the second section had received but slight 
alteration in the Senate and he wished that it contained much more power than 
it did. However, Stevens was a realist and argued that there was much good 
in the amendment and further delay might have disastrous consequences.” In 
any event, the Senate version was adopted by the House and ultimately ratified 
by the States to become the 14th amendment. 

Without question the 2d section of the 14th amendment gives Congress 
new substantive powers over the States and the States rights to set voter quali- 
fications. Congress now has unrestricted power to diminish the number of 
Representatives from any State which excludes a portion of its male citizens 
over 21 years of age from the franchise—regardless of whether that exclusion 
is accomplished by property, education, or residence requirements. However, 
this explicit power to reduce a State’s representation in the House of Repre- 
sentatives does not imply a Federal power to set uniform rules of voting 
qualifications, such as sex, education, property, etc., applicable in all States. 
It seems to be quite clear that the proponents of the 14th amendment had no 
intention of spelen the States of their historic right to set voting qualifica- 
tions because they were well aware that “the States would never ratify such an 
amendment.” And the final rejoinder to those who would read a broader Fed- 
eral power into the 14th amendment is contained in the concerted effort of vir- 
tually the same Congressmen and Senators to enact the 15th amendment.” 


THE 15TH AMENDMENT 


The initial, prolonged attempts to enact a substantive grant of power to Con- 
gress akin to the 15th amendment ground to a standstill on February 17, 1869, 
when the Senate refused to concur in the resolution which came from the House 
and also refused to appoint a committee of conference.” However, scarcely 
had the Senate vote on the deadlock been counted when the Senate resolved 
itself into a Committee of the Whole to consider an almost identical amendment 
(S. Res. No. 8) proposed by Senator Stewart of Nevada. 

“The right of citizens of the United States to vote and hold office shall not be 
denied or abridged by the United States or any State on account of race, color, 
or previous condition of servitude. 

“The Congress shall have power to enforce this article by appropriate legis- 

lation.’ 
’ Senator Howard objected to the language of the Stewart proposal because it 
conferred by implication, powers which no one wanted the general government 
to have. Commencing with the addage Inclusto unius est erclusio alterius, 
Howard argued that by forbidding the Congress to restrict the electoral fran- 
chise by reason of race, color, etc., the proposed amendment implied that Con- 
gress might legitimately set other voting qualifications. What particularly 
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concerned Senator Howard was that this section empowered Congress to establish 
& religious test for office, since it merely forbade discrimination of the grounds 
of race, color, or previous condition of servitude.” 

Senator Edmunds replied that the Congress was being given no power— 
direct or implied—to regulate the qualifications of voters and that Senator 
Howard’s argument was equivalent to saying that a statute which forbade 
murder implied that every man might commit adu'tery.° And it seems to be 
a fair assumption that even the most ardent modern champion of civil rights 
would not defend the inexorable logic of Senator Howard's position and hold 
that the 15th amendment, being later in time, repealed by implication both the 
no religious test section of article VI, and the 1st amendment. Consequently, 
it seems tenuous to say that the 15th amendment selectively repealed article I, 
section 2 by imp!’ zation. 

In any even‘, the version introduced by Senator Stewart passed the Senate 
and on February 29, 1869, was introduced in the House.“ The indefatigable Mr. 
Bingham of Ohio moved to broaden the amendnhient and proscribe not only race 
and color qualifications but “nativity, property [and] creed” as well.“ He 
felt that since the amendment would strike down the unjust provisions in the 
constitutions of Ohio and some 20 other States which discriminated on account 
of color it might just as well go all the way and delete the property qualification 
requirement in the constitution of Rhode Island and in the laws of other States. 
However, he specifically declined to include State educational qualifications 
because: “I know that the general sense of the American people is so much for 
education, that chief defense of nations, that if they will not take care of that 
interest they will take care of nothing.” @ 

The House rejected the Senate version and adopted the Bingham revision of 
the proposed amendment. Senator Stewart introduced the House version to the 
Senate on February 238, but the Senate found the House proposal too compre- 
hensive and refused to concur.“ A Committee of Conference was formed and in 
the course of its deliberations the following compromise was achieved : The House 
agreed to drop the Bingham version and accept the amendment which had passed 
the Senate on condition that the words “to hold office” be dropped from the 
Senate version. The compromise measure passed the House“ on February 25 
and the Senate on February 26. Thus the 15th amendment came to be ratified 
by the States in its present form.“ 

The congressional debates on the 15th amendment, particularly as they relate 
to the subject of educational requirements set by the States, clearly indicate that 
the participants regarded article I, section 2, of the original Constitution as being 
still in force and meaning what it. says: that the States have exclusive power to 
establish the qualifications of voters in national elections. The amendment was 
designed to limit the States power in one and in only one particular: the States 
can no longer deny the franchise for reasons of race, color, or previous condition 
of servitude. Consequently, the 15th amendment was never intended, directly, 
indirectly, or by any reasonable implication to empower the Congress to usurp 
the States constitutional power to establish electoral qualifications. 


EARLY SUPREME COURT CASES 


The introductory paragraphs of S. 1280 seem to imply that -ome combination 
of congressional powers in section 1, article IV, and the last sections cf the 14th 
and 15th amendments—all seasonably blended with the necessary and proper 
clause—empower Congress to set positive qualifications for voters in Federal 
elections. This really seems to say that the whole is greater than the sum of its 
parts. As has already been noted article I, section 8, clause 18, specifically 
limits the power of Congress “To make all Laws * * * necessary and proper for 
carrying into Execution the foregoing Powers, and all other Powers vested by 
this Constitution in the Government of the United States * * *.” And since 


“ Tbid., 1564. 
“Ibid. 1641. 
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neither the original Constitution, nor the 14th and 15th amendments, empower 
Congress to establish electoral qualifications in the States, the combination does 
not alter this basic fact.” 

The Supreme Court of the United States has never passed directly on the 
question of Congress power to estublish qualifications for voters, but in innumer- 
able dicta the Court has espoused the position we have been elaborating. In 
Minor v. Happersett * the Court explicitly stated that the States are empowered 
to define the qualifications for voters and rejected the contention that the State 
exclusion of women from the franchise violated any provision of the Federal 
Constitution. 

Two years later in the case of United States v. Reese,® the Court stated that 
prior to the 15th amendment it was as much within the power of a State to 
discriminate by reason of race, color, and so forth, as by age, property, or 
education. “Now it is not’—clearly implying that the States may continue 
to set other qualifications. Ea parte Yarbrough © clarifies a particular aspect of 
this problem. Here the Court said that the States do not prescribe qualifications 
for Federal office eo nomine. The States merely define who are to vote for the 
most numerous branch of their own legislature and the Constitution says that 
the same persons are entitled to vote for Members of Congress. In other words, 
it is not the Congress which adopts the State qualifications—implying a power 
in Congress to reject or modify them—but the Constitution. This view was 
repeated with emphasis in Swafford v. Templeton," which carries us up to the 


adoption of the 17th amendment. 
THE 17TH AMENDMENT t 


The significance of the 17th amendment lies in the fact that the phrase 
“The electors in each State shall have the qualifications requisite for electors 
of the most numerous branch of the State legislatures” uses the identical words 
of article I, section 2. This is the only instance where a clause in the Consti- 
tution is repeated verbatim. Presumably, the clause has the same meaning in 


both instances, 
Senator Borah explained the proposed 17th amendment to the Senate in the 


following terms: 

“The first proposition is that the State alone can determine the qualifications 
of the voter. The National Government has no power aside from the proposition 
of preventing discrimination, to interfere with any qualification which the 
State fixed with reference to the voter. Whenever the State determines who 
shall vote at an election, if there is no element of discrimination such as is 
covered by the 15th amendment, Congress cannot interfere with the action of 
the State. This question is so well established that I need only to call attention 
to the authorities. The qualification and the status of the voter once being 
fixed by the State, then his right to cast that vote for Congressman or for 


47 At the time the 15th amendment was adopted only Connecticut (constitution of 
1858) and Massachusetts (amendment of 1857) required educational tests for voters. 
The constitution of Florida of 1868 provided educational qualifications for new voters after 
1880. However, the Hmitation on the power of Congress over the States’ traditional 
right to specify the qualication® for voters may be more clearly understood in the light 
of various forma in which the 15th amendment was propared during the long debate which 
led Ww to its adoption. Perhaps the mort comprehensive amendment was suggested by 
Mr. Williams of Oregon: “Congress shall have power to abolish or modify any restrictions 
upon the right to vote or hold office prescribed by the constitution or laws of any State" 
(40th Cong.. 8d sexs., Globe, p. 491). With s c reference to educational requirements, 
Mr. Boutewel] offered: “Nor shall educational attainments or the possession or ownershi 
of property ever be made a test of the right of any citizen to vote.” (Globe, 722, 745. 
Mr. Wilson’s proposed amendment added “nativity, property, education or religions 
creed” to the race, color or previows condition of servitude formula (Globe, 1014. 1015, 
1037-40). Mr. Shellabarger suggested : “No State shall make any law which shall deny or 
abridge to any male citizen * * * who is of sound mind an equal vote at all elections 
in the State’ (Globe, 689, 722); and Mr. Boutewell proposed that the vote should not be 
dented or abridged “on account of his want of property or education.” (Globe, 726.) 

he 40th Cong., similar amendments coven educational requirements 
had been introduced and rejected. For example, by Senator 
be 2d sess., Globe, 1045, 1149). Further details concerning these and other amend- 
a may be found in: Ames, “The Froposed Amendments to the Constitution of the 
United States During the First Century of Its History.” Annual Report of the American 
Historical Association, 1896, vol. II, BD. 229-285, 219-226, and 247-250. 
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Senator, in case this resolution is adopted, is a right dependent upon and guaran- 
teed by the Constitution of the United States. 

“This joint resolution provides: The electors in each State shall have the 
qualifications requisite for electors for the most numerous branch of the State 
legislature. After the State fixes the qualification and status of the voter, then 
the right to east that vote for a U.S, Senator, if this amendment should be 
adopted and finally become a part of the Constitution, would be a right dependent 
upon the Constitution of the United States and guaranteed by it, and Congress 
would have the power to protect and assure any elector the exercise of that 
right. While the National Government could not in the first instance say who 
should vote, yet after the State coulld determine who its voters were, then the 
National Government can step in and guarantee to everyone whose status has 
been fixed by the State the right to exercise that franchise; and this may be 
done by any law which in the wisdom of Congress it deems sufficient to ac- 


complish that purpose.” ™ 
LATER SUPREME COURT DECISIONS 


Shortly after the ratification of the 17th amendment, the Supreme Court in 
Guinn v. United Statea™ stated that the 15th amendment did not take away 
from the State governments the power over suffrage which they had been granted 
under the original Constitution. “In fact, the very command of the amend- 
ment [15th] recognizes the possession of the general power by the States, since 
the amendment seeks to regulate its exercise as to the particular subject with 
which it deals.” 

The legislative history of the 19th amendment merely reiterates the same 
principles we have been expounding—the very fact that the sponsors felt that 
‘woman’s suffrage could be achieved only by constitutional amendment, not statu- 
tory enactment—speaks volumes for the traditional view of the Constitution. 

In Breedlove v. Suttics™ the Court upheld the constitutionality of the poll 
tax and stated quite emphatically that the States may condition suffrage as 
they deem appropriate. However, this holding seems to have been considerably 
qualified by a dictum in United States v. Classic: 

“While in a loose sense, the right to vote for Representatives in Congress is 
sometimes spoken of as a right derived from the States [citing cases], this 
statement is true only in the sense that the States are authorized by the Con- 
stitution to legislate on the subject as provided by section 2 of article I, to the 
extent that Congress has not restricted State action by the exercise of its power 
to regulate elections under section 4, and its more general power under article 
I, section 8, clause 18 of the Constitution, ‘to make all laws which shall be neces- 
sary and proper for carrying into execution the foregoing power.’ ” © 

Finally, in Lassiter v. Northampton County Board of Elections,” the Court 
held that a State may, consistently with the 14th and 17th amendments, apply 
a literacy test to all voters irrespective of race or color. Citing Guinn as 
authority for the proposition that a State has power to set literacy tests, the 
Court continued: “So while the right of suffrage is established and guaranteed 
by the Constitution * * * it is subject to the imposition of State standards 
which are not discriminatory and which do not contravene any restriction that 
‘Congress, acting pursuant to its constitutional powers, has imposed. See United 
States v. Classic (813 U.S. 299, 315)."% 

Thus, the Supreme Court decisions, to date, seem to leave the question unre- 
solved. Lawyers holding that Congress has no constitutional power to set the 
qualifications of electors can accept the language in Classic as qualified by the 
key phrase in Lassiter, “any restriction, that Congress, acting pursuant to its 
constitutional powers, has imposed.”” On the other hand attorneys espousing 
a liberal and dynamic federalism regard Classic and Lassiter as strong support 
for their view because these cases imply that Congress has supreme power to 
do anything “necessary and proper” to solve any problem. 


6 Congressional Record, 62d Cong., 1st sess., p. 1890, cf. the remarks by Congressman 
Hobson, Record, 62d Cong., 2d sess., p. 6359, and Congressman Taggert, ibid. 6359. 
88228 U.S. 347 (1915). 
2 0.8. 277 (1987). 
®% 318 U.S. 299, 315 (1941). 
3% 360 U.S. 45 (1959). 
87 Ibid. 
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THE QUESTION OF INSTITUTIONAL COMPETENCE 


State voting qualifications could be “unreasonable, arbitrary, and capricious” 
(e.g., a 30-year residence requirement) : or they could be not reasonably related 
to voting (e.g., only males over 21 who actually engage in armed combat In 
defense of the United States). In terms of institutional competence the Supreme 
Court is best qualified to negate such a State requirement because the Court’s 
action is negative and merely strikes down the State qualification without 
positively inserting a substitute. The obvious source of the Court’s power to act 
in such a case {is the Court’s duty to interpret the Federal Constitution. For 
by striking down a State requirement as unreasonable, the Court is merely 
stating that the Federal Constitution does not empower a State to set unreason- 
able requirements. 

Congress, too, might be thought to share in this negative power which the 
Court more properly exercises. In a sense, there may be danger that the 
Court’s decision is not final because under article I, section 5, each House is the 
exclusive judge of the elections, returns, and qualifications of its own Mem- 
bers, and could theoretically seat Representatives elected under an invalid State 
law, and there would seem to be little that the Court could do about it. How- 
ever, this possible lack of finality did not deter the Court from striking down 
the Boswell amendment to the Alabama Constitution in Davie v. Schnell." Per- 
haps our best hope is that mutual respect between the two institutions will never 
permit such a nightmarish situation to arise. 

A slightly different. but closely similar, situation nearly came to pass shortly 
after the Court sustained the validity of a State poll tax in Breedlove y. Suttles.” 
In 1939, the first anti-poll-tax bill was introduced in the Congress, And at least 
one theory advanced on behalf of the constitutional power of Congress to enact 
an anti-poll-tax statute was that the requirement of paying a poll tax was not 
reasonably related to voting. 

The fundamental issue involved here is one of institutional competence. And 
the question is not merely abstract: whether the Court or Congress is more 
competent to make decisions regarding the reasonahleness-—which really means 
the constitutionality—of State legislation. The much more concrete question is: 
to which branch of Government does the Constitution entrust this function? 
For example, Congress might positively interpret the Constitution by stating that 
“No State shall require more than 2 vearr residence for eligibility to vote.” be- 
cause Congress would really be saying that anything more than 2 years residence 
is unreasonable and hence. unconstitutional, f.e. not within the power given the 
States by article I. section 2. 

Applied to the poll tax legislation—and the same reasoning applies to the 
case of educational qualifications: Once the Court has decided that the levying 
of a poll tax fs within the constitutional power of the States, it seems somewhat 
anomolous for Congress to outlaw the poll tax upon the supposed premise that 
ruch a tax is “not reasonably related to voting.” Such a judicial determination 
by the Congress places the legislative institution in the role of second-gnessing 
the Court, and completely out of the sphere assigned to the legislature by the 
Constitution. Moreover, even subject to judicial review, it seems highly im- 
proner for Congress to make such judicial determinations. 

With specific reference to the bills under discussion, Congress has no positive 
power to declare that a State may not require a knowledge of English as a qualifi- 
cation for voters because Congress cannot constitationally set the positive qualifi- 
eations of electors. However, the language of S. 2750 intimates that Congress is 
assuming a judicial role and declaring that existing State requirements—-particu- 
larly in New York State—are unreasonable. Subject to review by the Supreme 
Court, it may conceivably be within Congress’ powers to make such a finding. 
However, a legislative declaration that a State requirement of knowledge of 
the English language is an unreasonable qualification seems open to serious ob- 
jection. The Court has traditionally refused to invalidate State legislation as 
unreasonable, arbitrary and capricious when reasonable men could differ over 
the question, although a stricter showing of necessity for State action has been 
required when first amendment freedoms are invaded. The analogy here is that 
the liberal wing of the Court might he more disnosed to vote to uphold the act 
of Congress on the theory that the exclusion of Spanish-speaking Puerto Ricans 
deprives them of a fundamental and elemental right and requirer a compelling 


*81 F. Supn. 872. DCSD Ala. Cert. den. 326 U.8. 988 (1949). 
® 302 U.8. 277 (1987). 
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showing of necessity or reasonableness before the State enactment will be upheld 
in the face of more liberal Federal legislation. 


THE TREATY POWER AND THE SUPREMACY CLAUSE 


A somewhat different argument in support of the Spanish-speaking provisions 
of S, 27560 was suggested by Attorney General Robert F. Kennedy in his testi- 
mony before the Judiciary Committee of the House of Representatives on March 
15, 1962. The Attorney General referred to the fact that in the Treaty of Paris 
the United States assumed a special obligation to the citizens of Puerto Rico and 
that part of that obligation has been fulfilled by granting them full American 
citizenship. However, he went on to imply that by reason of the Treaty of Paris 
the United States had an obligation—and presumably a right—to remove the 
discrimination against Puerto Ricans in the exercise of the elective franchise. 

If the analysis of the pertinont sections of the Federal Constitution set out 
above is accepted it is clear that the Federal Constitution forbids Congress to 
set the qualifications for voters because this power has been entrusted to the 
States. The invocation of the treaty power raises a different constitutional prob- 
lem: whether the constitutional Hmitations upon the National Government can 
be circumvented through the use of the treaty power. In Gregory v. Riggs® the 
Court said that the treaty power could not be construed to authorize what the 
Constitution forbids. However, Justice Holmes in his curious opinion in Afis- 
souri v. Holland @ intimated that a different standard exists for judging the scope 


of the treaty power. 
Lest there be any doubt upon this important question it is well to call atten- 


tion to three things: 

First, in Reid v. Covert “ the Government argued that jurisdiction over crimes 
committed by civilian dependents of military personnel abroad was authorized 
pursuant to an executive agreement betiwveen the United States and Great 
Britain. In response, Justice Black wrote: “The obvious and decisive answer to 
this, of course, is that no agreement with a foreign nation can confer power on 
the Congress or on any other branch of Government which is free from tho re- 
straints of the Constitution.” 

Second, the language of article VI, clause 2: “This Constitution and the Laws 
of the United States which shall be made in pursuance thereof; and all treaties 
made, or which shall be made, under the authority of the United States, shall 
be the supreme Law of the Land; * * * “—does not mean that treaties need not 
be made in pursuance of the Constitution, The reason for the peculiar wording 
of this supremacy clause is that at the time the Constitution was adopted there 
were some treaties already in existence. 

Third, if the peculiar language of the supremacy clause can be construed to 
permit evasion of the substantive provisions of the Constitution the force of 
precedent in constitutional litigation provides a compelling warning. If the 
explicit provisions of the Constitution already discussea can be evaded to foster 
civil rights legislation, a different administration in other circumstances could 
quite logically use the same device to circumvent the same Constitution, but in 
the direction of violating individual rights and liberties. To appeal to the treaty 
power to override the right of the States to set qualifications for voters would 
mean the establishment of a precedent potentially capable of destroying the very 
liberties which it intends to foster. 


APPLICATION OF ARTICLE IV, SECTION 4 


The present form of 8. 2750 does not contain a reference to article IV, section 4 
(republican form of government), but a possible argument could be made that 
Congress derives power to enact legislation regarding voting qualifications from 
this article. The legislative history of this clause, already noted, indicates that 
the situation has to be pretty bad before the Federal Government can step in. 
With relation to the voting shenanigans in the South, the recent reports of the 
Civil Rights Committee indicate that in some southern counties over 50 percent 
of the citizens are prevented from voting. Such a general pattern of racial dis- 
crimination in the Suuthern States may produee an oligarchic control of the elec- 
toral process, with the result that a hand-picked few are returned to the Federal 
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Congress year after year, wherein they exert a deleterious and disproportionate 
conservative influence upon national affairs. But it seems highly questionable 
bare such allegations—even if true—would support an appeal to article IV, 
section 4. 

. Of course, the inclusion of the “republican form of government” clause might 
enforce the Federal Government’s position in the sense that if the law is enacted 
and subsequently challenged by the States, the U.S. attorney could argue 
that the U.S. courts should decline to exercise jurisdiction to determine the con- 
stitutionality of the statute because it deals with a political question. This way 
the U.S. attorney can have his cake and eat it, too. However, the Court could 
turn the argument around and refuse to grant an injunction in support of the 
new law by holding that if this is a political question, it is up to the Congress to 
enforce the law by refusing to seat the delegates from nonconforming States—or 
by proportionately reducing the representation of such States. 

From what has been said, the inescapable conclusion seems to be that when a 
State requirement is fair and reasonable on its face, Congress has no specific 
grant nor implied power from any combination of constitutional clauses to re- 
place a valid State requirement with a substitute of its own choosing. In other 
words, if the present State statutes and constitutional provisions requiring a 
knowledge of English as a requirement for voting do not violate the 15th amend- 
ment or some other specific provision of the Federal Constitution, then any at- 
tempt of Congress to substitute a different qualification is unconstitutional on 


its face. 
DISCRIMINATORY ADMINISTRATION OF LITERACY TESTS 


A slightly different situation occurs where a State electoral qualification is 
fair and reasonable on its face but is administered in a discriminatory 
manner, In the Georgia case of Franklin v. Harper® the mere possibility of 
discriminatory administration was held not to render a Stste statute unconsti- 
tutional on the authority of Monogohela Bridge Co. v. United States. However, 
in the area of race relations, Congress does have explicit power under the 15th 
amendment to insure the fair and impartial administration of State-set qualifi- 
cations, One good example of the exercise of this power is the voting referee 
provision in the receatly enacted 42 U.S.C. 1971(e). 

With specific reference to the bills in question, the stipulation that a certificate 
proving a sixth grade education shall be conclusive evidence of compliance with 
existing State educational qualifications seems to be the enactment of a rule of 
evidence and at least plausibly within the power of Congress. However, it 
seems somewhat less certain that such a certificate would be constitutionally 
valid as conclusive evidence of compliance with all reasonable State perform- 
ance tests. 

Finally, the basic principle is that Congress has no power to establish an 
independent qualification or requirement which contravenes State law. If for 
example, the State of Washington were to enact a law requiring an eighth-grade 
education in order to exercise the elective franchise, the sixth-grade certificate 
provision of the proposed bills would be a nullity. If the State requirement is 
reasonable on its face—Congress has no substantive power to impose a different 
qualification of its own choosing. 


CONCLUSION 


1. The provisions of S. 2750 which purport to outlaw the State constitutional 
and statutory requirements relative to the ability to read and/or write English 
4 a ia for voting are not within the constitutional power of Congress 

o enact. 

2. The provisions of section 2 of S. 2979 limiting the right of the States to 
establish qualifications for voters is unconstitutional on its face, 

3. A plausible constitutional argument can be made for the validity of the 
sixth primary grade standard as a rule of evidence in complying with existing 


State literacy requirements. 


1 
t 


205 Ga. 779, appeal dismissed 889 U.S. 946 (1950). 
% 216 U.S. 177. 
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HARVARD UNIVERSITY LAW SCHOOL 


CAMBRIDGE, Mass., March 5, 1962. 


Senator Sam J. ERVIN, Jr., 
Chairman, Subcommittec on Constitutional Rights, 
Senate Ofice Building, Washington, D.C. 

Dean Senator Ervin: Thank you for your letter of March 2, concerning 
S. 2750 and S. 480. I do not wish to overburden you with my letters, but I 
write this note to assure you that if your subcommittee, in considering the 
constitutional aspects of these two bills, find that in my let'er of February 
26 I fell into obscurity, or overlooked some point, please let me know, and I 
shall undertake to supply the deficiency. 

With every good wish, I am, 


Sincerely yours, 
ARTHUR E. SUTHERLAND. 


CAMBRIDGE, Mass., February 26, 1962. 


Senator Sam J. Ervin, Jr., 
Chairman, Senate Subcommittee on Constitutional Rights, 
Senate Ofice Building, Washington, D.C. 

Deak SENATOR Ervin: Thank you for your letter of February 12, which en- 
closed copies of 8, 2750 and S. 480, measures which would if enacted substitute 
completion of the sixth grade in an accredited school, for any other literacy 
or similar test imposed by State law as a qualification for voting. You ask 
my opinion concerning the constitutionality of these measures if enacted, and 
concerning the general question of constitutionality of any act of Congress 
creating a presumption that completion of the sixth grade itself proves literacy 
and capacity to exercise the franchise intelligently. I am very pleased to give 
you my thoughts. To me these measures seem clearly constitutional. 

An opinion on a constitutional question is almost always an attempted pre- 
diction of Supreme Court action, and I shall try to answer your inquiries in 
that way. Ever since Chief Justice Marshall’s day, most lawyers have con- 
sidered that Court as the ultimate arbiter of constitutional questions. Of course 
the Congress and the President have a high duty of their own to act consistently 
with the Constitution; but presidential statements on constitutionality, and con- 
gressional debates on the same object ordinarily turn on past Supreme Court 
opinions, Thus my response to your inquiries will be based on the relevant 
clauses of the Constitution, and on my best estimate of how the Supreme Court 
would decide these questions if they should. arise in Htigation. I do not here 
pause to wonder about the form of the case in which these questions might be 
presented. I take it that your primary interest is substantive rather than 


procedural. 


THE SUPREME COURT'S GENERAL ATTITUDE TOWARD UNCONSTITUTIONALITY SINCE 
1936 


One starts any constitutional inquiry with recollection that an act of Congress 
is presumed constitutional. The Congress, as an elected body, expresses popular 
will in enacted law. The Supreme Court should not and does not lightly hold any 
Federal statute invalid. Since the close of the year 1936, that Court has held 
only seven Federal statutes unconstitutional; all seven fell because they con- 
flicted with some explicit constitutional guarantee of individual freedom from 
arbitrary or unreasonable governmental action. For convenient reference I an- 
nex to this letter an analysis of these seven instances. 

Not once since the end of 1936 has the Supreme Court held any act of Congress 
invalid simply because it exceeded the scope of power delegated to the Congress. 
There have been no successors to U.S. v. Butler, 297 U.S. 1 (1986) and Carter v. 
Oarter Coal Co., 298 U.S. 238 (1986) which respectively held the Agricultural 
Adjustment Act of 1933, and the Bituminous Coal Conservation Act of 1935, 
invalid on the ground that these statutes exceeded the powers which are granted 
to the Congress by the commerce clause. The Supreme Court has since that 
time substantially repudiated both those precedents. If one were to attempt a 
summary statement of the noteworthy change in the Supreme Court’s doctrine 
which has occurred since 1936 it could be this: that Court has come to acknowl- 
edge a much wider extent of the powers delegated to the Congresa than it 
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formerly did. The Court’s decisions have shown a striking increase in Its con- 
ception of the areas which are within congressional control. The Court's few 
decisions holding unconstitutional acts of Congress since that time all depend on 
protection of the individual against unreasonable governmental incursions. 


THE GENERAL CHABACTER OF THE CONSTITUTIONAL QUESTIONS PRESENTED BY 8S. 2750 
AND 6. 480 


These proposed measures propose no oppressive or arbitrary governmental 


action against individuals. S. 2750 and S. 240 ease the way for the citizen to 


vote despite contrary State measures. Any constitutional questions these two 
bills may raise go to the extent of Federal power to regulate elections, in a 
manner conflicting with contrary State requirements. They may thus affect the 
corporate interests of State governments, but they impose no corresponding hard- 
ships on any individual citizen. These statutes belong, in my opinion, to the 
class which the Supreme Court since 1936 has always upheld; they do not fall 
into the class of the limited number of Federal enactments which the Court 
since that year has struck down. 


MORE DETAILED ANALYSIS OF 8. 2750 AND 8S. 480 


tsoth of these proposed measures contain congressional findings of fact. that 
demonstrate an existing situation which, so the Congress could find, calls for 
the legislation. S. 2750 recites, “Congress further finds that many persons 
have been subject to arbitrary and unreasonable voting restriction on account of 
their race or color; that Hteracy tests and other performance examinations 
have been used extensively to effect arbitrary and unreasonable denials of the 
right to vote.” 

S. 480 recites, “The Congress further finds that the right to vote of many 
persons has heen subjected to arbitrary and unreasonable restrictions on account 
of race or color; that tests of literacy have been used extensively as a device 
for arbitrarily and unreasonably denying the right to vote to otherwise qualified 
persons on account of race or color * * *.” 

S. 2750 proposes a less inclusive coverage than S. 480. S. 2750 would regulate 
only a “Federal election” defined as, “* * * general, special, or primary election 
* * © for the office of President, Vice President, presidential elector, Member of 
the Senate, or Member of the House of Representatives, Delegate, or Commis- 
sioner from the territories or possessions.” 

On the other hand S., 480 would affect, “* * * any election by the people in 
any State, territory district, county, city. parish, township, school district 
municipality, or other territorial subdivision * * *,” 

Both measures in place of any other literacy or similar test with failure as a 
ground of exclusion from voting, would substitute completion of the sixth grade 
in any public school or accredited private school. S, 2750 expressly mentions 
such schools in any territory and in Puerto Rico; these latter are omitted from 
S. 480, which specifies only “* * * a school accredited by any State or by the 
District of Columbia.” 

Though the two measures vary in phraseology, both would thus substitute, 
as a criterion of voting, a federally prescribed test In place of any State-pre- 
scribed “literacy,” “comprehension,” “inteiligence,” or other test of education, 
knowledge, or understanding. Habitually, voting qualifications have been pre- 
scribed by State law, even where the election concerned Federal officers. Certain 
clauses in the Constitution justify such State criteria if no Federal provision 
conflicts. Thus under article I, section 2, electors for the members of the House 
are to “have the Qualifications requisite for Electors of the most numerous 
Branch of the State Legislature”: similar language was used in the 17th amend- 
ment of 1913 which provided popular election of Senators. Presidential electors 
are appointed by each State “in such Manner as the Legislature thereof may 
direct...” Article IT, section I, clause 2. 

Thus the constitutional questions. presented by the two bills now before us, 
can be stated this way: are there in the Constitution, including of course the 
amendments, clauses which despite thosé just mentioned, would justify the 
Congress in prescribing a sixth-grade education in place of State literacy, com- 
prehension, etc., tests, where Congress finds these latter to be widely misused? 
And are there Supreme Court decisions which give any guidance in this matter? 


‘ 
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THE CONSTITUTIONAL OLAUSES ON WHICH THESE STATUTES CAN BE SUSTAINED 


The most explicit clause is article I, section 4, which provides that, “... the 
Congress may at any time by Law make or alter such Regulations” * * * as to 
the * * * “Manner of holding Elections for Senators and Representatives .. .”. 


However, there is a further reservoir of power in the Congress in the 15th 
amendment to, “. .. enforce... by appropriate legislation” * * * the “right of 
citizens of the United States to vote .. .” (despite denial or abridgement]) “... 
by the United States or by any State on account of race, color, or previous 
condition of servitude.” : 

Likewise there is a source of congressional power in section 5 of the 14th 
amendment which authorizes the Congress “to enforce, by appropriate legisla- 
tion * * *” the provisions of that amendment, which include, “No State shall 
make or enforce any law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any state deprive any person of life, 
liberty, or property, without due process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws.” 

Applicable also is the last clause of article I, section 8 of the Constitution 
which gives the Congress power “to make all Laws which shall be necessary 
and proper for carrying into Execution the foregoing Powers, and all other 
Powers vested by this Constitution in the Government of the United States, or in 
any Department or officer thereof.” 


REASON, SUPREME COURT ADJUDICATIONS, AND THE 1961 REPORT OF THE CIVIL RIGHTS 
COMMISBION, ALL INDICATE THAT 8. 2750 AND 8. 480 ARE CONSTITUTIONAL, 


This question can be approached by stating a hypothetical Federal statute, 
which should impose civil or criminal liability on any State official who should 
willfully apply a State “literacy, comprehension, intelligence, or other test of 
education, knowledge, or understanding” in such a way as “arbitrarily or un- 
reasonably” to deny the right to vote to otherwise qualified persons on account of 
race or color. Such an act of Congress is clearly intra vires the Congress under 
the 15th and 14th amendment clauses authorizing legislation. The Supreme 
Court in Ee Parte Virginia, 100 U.S. 339 (1880) sustained a Federal indict- 
ment of a State judge for violating a Federal statute penalizing exclusion of any 
man from jury service because of his race. Lane v. Wilson, 307 U.S. 268 (1939), 
and its predecessor Guinn. v. United States, 238 U.S. 347 (1915), upheld Federal 
legislation outlawing State statutes which used the grandfather clause as a 
pretext for excluding Negroes from voting. The opinion of the Supreze Court 
in the Lane cnse includes this significant language: 

“The reach of the 15th amendment against contrivances by a State to thwart 
equality in the enjoyment of the right to vote by citizens of the United States 
regardless of race or color has been amply expounded by prior decisions. Guinn 
v. United States, 238 U.S. 347, Myers v. Anderson, 238 U.S. 368. The amendment 
nullifies sophisticated as well as simple-minded modes of discrimination. It 
hits onerous procedural requirements which effectively handicap exercise of the 
franchise by the colored race although the abstract right to vote may remain 
nnrestricted as to race * * *.” 

More recently in Schnell v. Davis, 886 U.S. 933 (1949). the Supreme Court 
affirmed per curiam a decision of a three-judge Federal district court en- 
joining the misuse of a State literacy test in order to exclude otherwise 
qualified voters on racial grounds. Surely the 15th and 14th amendments 
authorize the Congress to forbid what they authorize a Federal court to 
forbid. The supposed statute penalizing misuse of literacy tests on racial 
grounds in individual cases would be clearly constitutional. 

Congressional legislation appears equally constitutional when devised not 
only to correct such misuse in individually demonstrated cases, but to eliminate 
the whole system of State literacy tests which Federal courts and the Civil 
Rights Commission have already found, and which the Congress in the proposed 
S$. 2750 and 8. 480 would find are subject to misuse and are actually misused 
to deny the vote, on racial grounds, to otherwise qualified persons. 

The Civil Rights Commission, acting under congressional authority, was 
recently sustained by the Supreme Court in conducting an investigation of 
State voting practices which mav be used to deny the vote on racial grounds 
to otherwise qualified voters. Hannah v. Larche, 868 U.S. 420 (1960). That 
Commission, in 1961, reported : 

“9, A common technique of discriminating against would-be voters on racial 
grounds involves the discriminatory application of legal qualifications for 
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voters. Among the qualifications used in this fashion are requirements that 
the voter be able to read and write, that he be able to give a satisfactory inter- 
pretation of the Constitution, that he be able to calculate his age to the day, 
and that he be of good character. 

“10. The U.S. Consitution leaves to the State the power to set the qualifica- 
tions for voters in Federal, as well as State, elections. This power is not, how- 
ever, unlimited. The 15th amendment prohibits the States from denying the 
right to vote to any citizen on grounds of race or color, and empowers the 
Congress to enforce this prohibition by appropriate legislation. Therefore, if 
Congress found that particular voter qualifications were applied by States in 
a manner that denied the right to vote on grounds of race, it would appear to 
have the power under the 15th amendment to enact legislation prohibiting the 
use of such qualifications. Section 5 of the 14th amendment similarly empowers 
Congress to enact appropriate legislation to enforce the provisions of that 
amendment. One of these provisions is section 2 of the 14th amendment, which 
authorizes Congress to reduce the congressional representation of any State 
in proportion as citizens of that State are denied the right to vote on any grounds 
other than age or conviction of crime. The effect of these provisions of the 
14th amendment may be to empower Congress to prohibit the use of any voter 
qualification other than those specified.” [Report of the U.S. Commission on 
Civil Rights, 1961, vol. I, “Voting,” p. 137.] 

S. 2750 and S. 480 both contain findings of such extensive misuse of “literacy” 
and similar tests. A State literacy test, fairly administered, would be consti- 
tutionally permissible in the absence of such Federal legislation as that pro- 
posed. (See Lassiter v. Northampton County Board, 360 U.S. 45 (1959).) 
But if the Congress finds the system of such State tests widely misused for 
racial reasons, the Congress can substitute its own criterion of literate voting 
capacity. Congress is not without the power to forbid a system of tests which 
is subject to demonstrated misuse, solely because in some instances such a test 
might be fairly used. 

Here, at the risk of undue repetition, one must again emphasize the respect 
which the Supreme Court properly pays to acts of Congress, and the great 
reluctance with which that Court entertains any suggestion that an act of 
Congress may be invalid for unconstitutionality. The House of Representa- 
tives and the Senate are the pepularly elected representative lawmaking agen- 
cies of the people of the United States. If either S. 2750 or S. 480 should be 
passed, the statute would express tie considered judgment of those two repre- 
sentative bodies that a federally prescribed sixth-grade completion test should 
be substituted for any State exclusionary test based on Hteracy grounds. The 
Congress would have found that this substitution was necessary and proper 
for correction of a substantial arbitrary and unreasonable practice, used ex- 
tensively to deny voting rights on racial grounds. 

Instances are not infrequent where the Congress has so proscribed a whole area 
of State activity, though part may have been used legitimately. Thus, for 
example, the National Labor Relations Act as construed by the Supreme Court 
in Guss vy. Utah Labor Board, 353 U.S. 1 (1957) displaced all similar State labor 
measures affecting interstate commerce, even where the National Labor Rela- 
tions Board declined to exercise its jurisdiction and had not ceded jurisdiction 
to the State. Surely in many instances State labor board activity might here 
be beneficial and just. Yet, as the congressional will was interpreted by the 
Supreme Court, Congress had expressed its judgment in favor of uniformity, and 
the Supreme Court found no difficulty in upholding the Act of Congress, for- 
bidding good and bad State intervention together, in order to achieve an overall 


Federal goal. 

Another example occurs in the field of State income taxation. By act approved 
September 14, 1959, the States were forbidden to impose any income tax on income 
derived, under stated circumstances, from interstate commerce. See Public Law 
86~272, 73 Stat. 555, 15 U.S.C. 381-884. The legislative history demonstrates the 
concern of the Congress for the national economy, in view of at least 85 States, 
the District of Columbia and at least 8 cities taxing such income by statutes or 
ordinances expressing different formulas., Surely not every such tax can have 
damaged the national economy; yet the Congress found it necessary to probibit 
the entire defined class. A previous tax decision of the Supreme Court. North- 
western, etc., Cement Co. vy. Minnesota; Williama v. Stockham Valves, 858 U.8. 
450 (1959), had upheld two such State taxes. Yet the Congress determined to 
forbid a whole class of such taxation ;by the act of 1959, even though some 


instances might be constitutional. 
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The Congress has acted similarly by restricting States from damming certain 
watercourses, and, on the other hand, by authorizing Federal licenses to construct 
dams even where States forbid. See section 23(b) of the Federal Power Act, 
16 U.S.C., section 817. In First Iowa Hydro-Electric Cooperative y. Federal 
Power Commission, State of Iowa, Intervener, 328 U.S. 152 (1846) the Supreme 
Court held that Federal licensee might proceed to build a dam despite State 
opposition. Undoubtedly some State-built dams would be harmless to the na- 
tional interests; yet the Congress found it necessary and proper to take over the 
control of all damming of streams affecting interstate commerce. See for the 
Federal control even of nonnavigable parts of streams under this legislation 
Citizens Utilities Co. v. Federal Power Commission, 279 F. 2d 1 (2C 1960), certio- 
rari denied 364 U.S. 893 (1980). 

The wide sweep of the 15th amendment in protecting the right of citizens of 
all races to vote was demonstrated by the Supreme Court in Smith v. Allwright, 
821 U.S. 649 (1944), in Terry v. Adams, 354 U.S. 461 (1953), and in Gomillion v. 
Lightfoot, 364 U.S. 339 (1960) As the fifth section of that amendment gives the 
Congress power to enforce the amendment, the congressional power is coex- 
tensive with the amendment as interpreted by the Supreme Court. 8S, 2750 dnd 
8. 480 are clearly constitutional. 

You ask my further opinion of the general constitutionality of an act of Con- 
gress creating a “presumption in law that completion of a sixth-grade education 
is of itself proof of literacy and the capacity to exercise the franchise intelli- 
gently.” As S. 2750 and S. 480 are in my opinion constitutional in their present 
form, any less conclusive effect of such completion would be all the more evi- 
dently constitutional. Thus a presumption of literacy, rebuttable by State proof 
to the contrary, would be clearly within congressional power to enact. A “con- 
clusive presumption,” which the State would not be heard to rebut, is the effect 
of S. 2750 and 8. 480. As I said above, I cannot see any possibility that the 
Supreme Court would hold that the Congress lacks power to enact such legislation. 


Sincerely yours, 
ArTHourR BD. SUTHERLAND. 
APPENDIX 


ACTS OF CONGRESS HELD UNCONSTITUTIONAL BY THE SUPREME COURT OF THE UNITED 
STATES, 1987-61, INCLUSIVE 


nce the close of the year 1936, the Court has held unconstitutional Federal 
statutes: 
(1) Creating a presumption that, where an ex-convict is in possession 
of a firearm, he received, shipped, or transported it in interstate commerce. 
Tot v. United States, 319 U.S. 463 (1943). 
(2) Prohibiting payment of any salary to three named persons, save for 
jury duty or military service. United States v. Lovett, 328 U.S. 308 (1946). 
(3) Penalizing, in self-contradictory terms, one who refuses to allow a 
Federal officer to inspect a food factory. United States v. Cardiff, 844 U.S. 


174 (1952). 
(4) Providing for separate schools for Negro and white children in the 
District of Columbia. Bolling v. Sharpe, 847 0.8, (1054). 

(5) Subjecting a former serviceman to trial by court-martial, after his 
discharge, for offenses committed while in service. United Siates ca rel. 
Toth v. Quarles, 350 U.S. 11 (1955). 

(6) Providing for trial by court-martial of dependents of servicemen, 
stationed overseas, for capital crimes. Retd v. Covert; Kinsella v. Kreuger, 
354 U.S. 1 (1957). In 1960 the Supreme Court extended this holding to 
include dependents charged with noncapital crimes, Kinsella v. United States 
ew rel. Singleton, 361 U.S. 234 (1960) ; and civilian employees charged with 
capital or noncapital offenses, Grisham v. Hagan, 361 U.S. 278 (1960) ; 
aa noo; United States ew rel. Guagliardo; Wiison ¥. Bohlender, 361 U.S. 

(7) Depriving of U.S. nationality one convicted by court-martial of war- 
time desertion, and dismissed or dishonorably discharged from the Armed 
Forces. Trop v. Dulles, 856 U.S. 86 (1958). 

No other acts of Congress have been held unconstitutional by the Supreme 
Court during the period January 1, 1987, to the present time. 
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CAMBRIDGE, Mass., March 27, 1962. 


Senator Sam J. Esvin, Jr., 
Chairman, Senate Subcommittee on Constitutional Rights, 
Senate Office Building, Washington, D.C. 

Dear Senator Ervin: Thank you for your letter of March 28, enclosing a copy 
of S. 2979, which came yesterday. I have read the bill with much interest. 
It seems constitutional for the same reasons set out in my previous letter to 
you, dated February 26, which discussed the general constitutional question 
of congressional power to substitute successful completion of the sixth grade 
as a demonstration of literacy and understanding, in place of any inconsistent 
State requirements as to literacy, understanding, and the like. Those general 
comments apply similarly to congressional power to enact S. 2979. 

I have given much thought to the argument that prescription of qualifications 
requisite for voting in State or Federal elections is reserved to the States, and 
I can only repeat that the 14th and 15th amendments have modified any such 
principle which may have existed before 1868 and 1870. It seems clear to me, 
for example, that a State statute providing in terms that no Negro, or that no 
person of Mongolian descent, or no person of the American Indian race, could 
vote in a State election, would be clearly unconstitutional under the 14th and 
15th amendments. The Congress would therefore have power to pass legisla- 
tion inhibiting the enforcement of such a State statute by any means “neces- 
sary or proper” within the broad construction which the Supreme Court has 
attributed to those words. It seems equally clear to me that any State action 
attempting the same end through more subtle or sophisticated procedures would 
be equally invalid. The Congress would similarly have power to take necessary 
and proper steps to inhibit such a sophisticated violation. 

What the Supreme Court could do to strike down a discriminatory “grand- 
father clause” or “literacy test” in Lane v. Wilson, 807 U.S. 268 (1939) and in 
Schnell v. Davis, 386 U.S. 933 (1949), the Congress can similarly do. The 14th 
and 15th amendment clauses which empower the Congress to act, contain no 
suggestion that power conferred on the Congress by those amendments is nar- 
rower than the power they grant to the judiciary. Yesterday the Supreme Court 
decided Baker v. Carr, No. 6, at the October term of 1961; the decision rein- 
forced the construction of the 14th amendment as forbidding State electoral 
eee and upheld the power of the Congress to provide a statutory 
remedy. 

A fortiori, the power of the Congress to protect Federal elections under article 
I of the Constitution gives additional congressional authorization where election 
to Federal office is in question. 

The distinguished sponsorship of S. 2079 makes comment on the drafting 
of this bill a bit presumptuous, but perhaps I may be forgiven a couple of minor 
suggestions in matters of detail. 

In section 2(b) (8) of the bill, one of the grounds under which a State may 
exclude persons from the franchise is “legal confinement at the time of the 
election or registration.” Clearly this would apply to persons confined to a jail 
or a penal institution, or confined under court order for mental illness. This 
does not, however, take care of the unfortunate situation of a mentally incom- 
petent person, who is under a judicial order of guardianship, but who is able to 
be aronnd without actual confinement. It may be that the statute might be 
criticized for not adding to subsection 3 a provision for such a case. 

I am also somewhat puzzled about the provision of section 4 which refers 
to “arbitrary inaction” insofar as it may apply to inaction by a-private person. 
This provision applies only to Federal elections, and clearly the Congress has 
power to protect election to Federal office from any form of unfair restriction, 
whether imposed by a State official or a purely private person, as section 4 
provides. I take it that the provision for “arbitrary inaction” is intended to 
refer to a situation in which, for example, a State official omits to register, or: 
to provide ballots for, some citizen or citizens of a given race, despite their due: 
request. I find it more difficult to see how “arbitrary inaction.” by a private 
person, having no color or State or lag ea could have the effect of prevent- 
ing nnyone from registering or voting. the case seems unlikely. to arise, it 
may be that the language does no harm. However, as a matter of draftsman- 
ship, micht it not be better to restrict the words, “or by arbitrary inaction” to 
such inaction by one or more public officials, or others acting under color of 
law? This could be accomplished by making the sentence in section 4(b) read,. 
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“No person, whether acting under color of law or otherwise shall by arbitrary 
action, and no public officer, Federal or State, or other person acting under 
color of law shall by arbitrary action or inaction, deny, abridge * * *,” 


With every good wish, I am, 
AgtHur BE, SUTHERLAND. 


HASTINGS COLLEGE OF LAW, UNIVERSITY OF CALIFORNIA 
SAN Francisco, Cauir., February 28, 1962. 


Hon. Sam J. Ervin, 
Chairman, Subcommittee on Constitutional Rights, 

Committee on the Judiciary, 

U.S. Senate, Washington, D.C. 

Dear Senator Ervin: We have your letter of February 12, 1962, requesting 
our comments on S. 2750 and S. 480, and, in the paragraph third from the end 
of your letter on the constitutionality of a statutorily created presumption of 
literacy. 

In our opinion, the provisions of section 2 of article I of the Constitution, and 
of section 1 of amendment XVII, preempt the field, so far as the qualification 
of voters for Representative and Senator are concerned. These provisions leave 
the States free to determine those qualifications, by the process of setting the 
qualifications of voters for members of the most numerous branch of the State 
legislature. When the States have done this, in compliance with the 15th amend- 
ment as to race, etec., and in compliance with the equal protection provision of 
the 14th amendment, that would seem to set the qualifications of voters for 
Representatives and Senators, and leave no room for congressional action. 
From what we have said, it would follow that a State can set whatever standard 
of literacy it pleases. It must of course administer its standard in compliance 
with the constitutional requirements referred to above. 

The provision that a sixth grade education in the Spanish language shall 
qualify a voter infringes, in our opinion, on the constitutional right of the State 
to determine the qualifications of voters. The 15th amendment does not forbid 
States from requiring literacy in English as a qualification for voting. And it is 
hardly conceivable that a requirement of literacy in the official language of a 
State and of the Nation would be regarded as a denial of the equal protection 
of the laws to those not literate in that language. 

As to qualifications for voting for electors who in turn vote for the President 
and Vice President, article II of the Constitution, and the 12th amendment, lodge 
that determination in the States. Congress may not regulate it, except in the 
enforcement of the 15th amendment and the equal protection provision of the 
14th amendment. 

As to the validity of the suggested statutory presumption of literacy, men- 
tioned in your letter, it follows from what we have said that such a provision 
would have no room for application, since the presumed fact is irrelevant to 
anything which Congress could, under the Constitution, regulate by legislation. 

We take note of the proposed findings of Congress that literacy tests for 
voting are susceptible to misuse and have in fact been misused to accomplish 
unconstitutional objectives, in regard to the subject here under discussion. In 
1957 and 1960 important improvements were made in the enforcement procedures 
applicable to the existing statutes. There has not been time for an adequate 
test of the effectiveness of those improved procedures, It may be that they 
will, to a considerable extent, eliminate the present unconstitutional administra- 
i of the present State literacy tests, in the States where such maladministra- 

on occurs. 

If experience should demonstrate that it is impossible, or largely impossible, 
to enforce the 15th amendment so long as literacy tests, applied without Federal 
restrictions, are permitted, we should want to reconsider our position concern- 
ing statutes such as the ones submitted for our comment. The 15th amend- 
ment is fundamental, and Congress has the power to make it effective. But 
the proposed legislation scems to us to collide with the constitutional provisions 
as to eligibility to vote. Those constitutional provisions ought not, in our opin- 
ion, to be eroded, except upon a convincing demonstration that adherence to 
their text and their natural meaning in fact denies to citizens the rights which 


the 15th amendment guarantees to them. 
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We appreciate your having given us the opportunity to express our views. 
Would you be good enough to see that we get three copies of your committee’s 
hearings, when they are printed? We will place one copy in the law school 


library. 


Yours truly, Brooks Co: 
X, 


Professor of Lao. 
J. WARREN MADDEN, 
Professor of Law. 


SAN FRANCISCO, CALIF., April 9, 1962. 


Hon. Sam J. Ervin, 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

Dear Senator Ervin: We appreciate your giving us an opportunity to com- 
ment on S. 2979, which is under consideration by your subcommittee. 

May we refer you to our letter of February 28, 1962, in which we commented 
on S. 2750 and S. 480. Our comments in that letter seem to us to be applicable 
to S. 2979. Some of the States, at the time of the adoption of the Constitution, 
and at the time of the adoption of the 14th and 15th amendments, had qualifica- 
tions for voting other than those permitted by section 2(b) of S. 2979. We think 
they would still be permitted by the Constitution to have such other requirements, 
so long as there were none which collided with the 14th and 15th amendments. 

Our views as to the literacy tests proposed in section 3 of S. 2979 were ex- 
pressed in our former letter. 

We see no objection to section 4 of S. 2979. This seems to come under Con- 
gress’ power to supervise elections for Federal officers. 

Section 5(2) of S. 2979 would seem to be unobjectionable. 

We might add that the use of the word “reasonable” in section 2(b) (1) and 
(2), lines 24 and 25 of page 2 of the draft, would present troublesome questions 
of interpretation, if a State imposed requirements in these regards, which were 
different from those ordinarily imposed. 


Yours truly, esuean 
ROOKS Cox, 


Professor of Law. 
J. WARREN MADDEN, 
Professor of Law. 


LOYOLA UNIVERSITY LAW SCHOOL 
CHICAGO, ILL., February 28, 1962. 


Hon. Senator Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Washington, D.O. 

Dear Senator Ervin: I have your letter of February 12 asking the views of 
constitutional law professors respecting the constitutionality of the provisions of 
the pending bills, 8. 480 and 8. 2750. 

Your letter states the basic rules which govern this problem of constitution- 
ality. The Constitution contemplates that the States shall retain power to 
establish voter qualifications. On the other hand no State may deprive any 
person of the right to vote without due process of law. A State would violate 
due process if it deprived any person or class of persons of voting rights arbi- 
trarily, or by unjust discrimination, or without some reasonable basis. 

Lassiter v. Northampton Election Bd., 360 U.S. 45 (1945), makes it clear that a 
literacy test for voters would not violate due process provided the test is applied 
on a nondiscriminatory basis. Congress, however, has found, on persuasive 
evidence, that, in practice, literacy tests have been used extensively to discrimi- 
nate unreasonably between Negro and white voters, inasmuch as Negro voters 
have been subjected to more difficult tests than have the white. Under the cir- 
cumstances, I believe Congress would be well within its power, under paragraph 5 
of the 14th amendment, to im=lement the due process clause if it prescribed sixth 
grade education in an accredited English-speaking school as an objective standard 


of literacy. 
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8S. 2750 goes considerably beyond this. It would also prescribe that sixth 
grade education, even in a foreign language school (e.g., an accredited Spanish- 
language school in Puerto Rico), must be accepted as compliance with the 
language proficiency as well as the Hteracy test of any State. In effect, this 
would deny to any State the power to impose proficiency in English as a quali- 
fication for voters. If Congress were to enact this provision, I believe it would 
be usurping the power explicity reserved to the States to determine the 
qualifications of electors in their respective elections, I disagree heartily, and 
any State legislature may fairly and justly disagree, with the recital or im- 
plication of 8. 2750 that citizens who read, speak, and understand only Spanish 
are, generally speaking, as well qualified as those proficient in English to exer- 
cise the voting franchise. I further disagree with the recitals “that such in- 
formation as is necessary for the intelligent exercise of the franchise is avail- 
able through Spanish-language news sources,” and “that lack of proficiency 
in the English language provides no reasonable basis for excluding these citizens 
from participating in the democratic process.” ‘To me, it seems ordinary com- 
monsense that ignorance of the English language would tend to handicap any 
voter in this country from understanding campaign issues and the qualifica- 
tions of candidates. The relatively limited Spanish-language news sources 
cannot be expected to give as broad coverage to campaign issues and candi- 
dates as English-language sources. Moreover, a State legislature might rea- 
sonably find that campaigners would be unduly burdened if they were under 
duress to duplicate their broadcasts in Spanish as well as English, and to meet 
all the challenges posed by Spanish-language publications as well as English. 

If a State wishes to enfranchise their foreign-language citizens, regardless 
of proficiency in English, it would certainly be within their power to do 80; 
but they would not be acting arbitrarily or unjustly if they elected not to do 
se. Under the Constitution, the States should have the freedom to make their 
own rules in the matter and Congress should not repress that freedom. The 
rule that might be best for New Mexico may not be appropriate for Maine or 


New York. 


Respectfully, 
Ricwakp V, CARPENTER, 
Professor of Law. 


MICHIGAN UNIVERSITY LAW SCHOOL 


ANN Arsor, Micu., February 26, 1962. 
Hon. Sam J. Ervin, Jr., 
Chairman of the Subcommittee on Constitutional Rights of the Senate Judiciary 
Committee, U.S. Senate, Washington, D.C. 

Dear SENATOR Ervin: In your letter of February 18 you request my opinion 
concerning the constitutionality and desirability of two bills, which have been 
introduced in the Senate, relating to literacy requirements as conditions for 
voting. One of these is 8S. 2750, the administration bill, and the other is S. 480, 
introduced by Senator Javits. 

I have had no opportunity to research thoroughly the constitutional ques- 
tions raised by these measures, but I am familiar with the general area and the 
basic question of constitutional power involved, and I submit my analysis and 
comments for what they may be worth. 

Both of the proposed bills have one central feature in common, and that is 
that they are directed against the use of tests, presently used in a number of 
States, which are designed to test literacy or knowledge aad comprehension as a 
qualification for voting. Each of these bills would in effect, outlaw literacy 
tests in the case of persons who have not been judged mentally incompetent 
and who have completed the six primary grades of school education. Or, to put 
the matter another way, under either of these bills a State could disqualify a 
person from voting on the basis of a literacy test (as broadly defined by the bills) 
only if he has failed to complete the sixth grade or has been adjudged mentally 
incompetent. 

There are, however, some differences between the two bills. S. 2750 would 
be applicable only with respect to voting in Federal elections, whereas 8S. 480 
would be applicable to all elections, whether Federal, State, or local. Under S. 
2750, an otherwise qualified voter may not be disqualified from voting on the 
basis of a literacy test if he has completed the sixth primary grade in either a 
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public school or an accredited private schvol in any State or territory, the 
District of Columbia, or the Commonwealth of Puerto Rico, whereas under S. 
480 a similar limitation would be applicable only with respect to persons who 
have completed the sixth grade at any public school or accredited private school 
in any State or the District of Columbia. Under S. 480, a person who had com- 
pleted the six primary grades in Puerto Rico would be subject to a literacy test 
imposed by State law and would be disqualified if he could not read or write 
English as required by such law. 

Before taking a closer look at the constitutional questions raised by these 
proposals, consideration must be given to the sources of congressional power 
to deal ae relating to qualification of voters. 

Under article I of the Constitution the States have the power to prescribe 
qualifications for electors voting for the most numerous branch of the State 
legislature and for Representatives in Congress. Likewise, under the 17th 
amendment, the qualifications of electors to vote for the U.S. Senate are deter- 
mined by State law. On the other hand, under article I of the Constitution the 
Congress has the paramount power to make regulations respecting the time, 
place, and manner of holding congressional elections. 

It seems clear from opinions of the Supreme Court that the congressional power 
over Federal elections is not limited to the regulation of the time, place, and man- 
ner of elections. It extends to the entire electoral process in respect to Federal 
officers. Moreover, the Supreme Court has held that the right to vote for 
Representatives and Senators is a federally created right, stemming directly 
from the Constitution and Congress, therefore, has the implied power to safe- 
guard the exercise of this right. Nevertheless, the Constitution does also make 
clear that the qualification of electors is determined by State law, and in view 
of this explicit constitutional provision, it must be concluded that the breadth 
of the congressional power over Federal elections does not include power to 
override State-prescribed qualifications or to substitute federally prescribed 
qualifications in their place. The Supreme Court decision sustains an assertion 
of congressional power. 

If what a State requires by way of voting eligibility is not really a qualificn- 
tion within the sense of the Constitution, but goes to another matter which 
is subject to the paramount Federal control over the electoral process in respect 
to Federal officers or interferes with the federally created right to vote, it is 
subject to congressional control and regulations. Likewise, if a State-imposed 
qualification violates the express prohibitions of the 15th and 19th amendments 
or otherwise arbitrarily discriminates in classifying persons eligible to vote in 
violation of the equal protection clause of the 14th amendment, it ceases to have 
any validity as a qualification, and Congress may act in an appropriate way 
to enforce the right to vote free from such a qualification, and in this case, it is 
not limited to protecting the right to vote in Federal elections, since the 14th, 
15th and 19th amendments operate to invalidate any restrictions on the right 
to vote, whether in Federal or State elections, which violate the limitations 
imposed by these amendments. 

Turning to the questions raised by literacy tests required by State law as a 
condition to voting, it seems clear that proof of literacy as a condition to regis- 
tration for voting is appropriately characterized as a qualification within a 
State’s power to impose under the authority reserved to the States under arti- 
cle I. It seems to me that this question was put to rest by the Supreme Court’s 
decision in Lassiter v. Northampton Election Board (360 U.S. 45), where the 
Court held that the imposition of a literacy test by the State of North Carolina 
came within the State’s power to prescribe qualifications, and that absent any 
showing that the test was applied in an arbitrary or discriminatory way, such 
a qualification did not violate the 14th amendment. 

As I understand the holding in Lassiter, it means that a literacy test goes to 
the matter of qualification over which States have control under articie I (and 
also the 17th amendment) and that such a qualification, as long as it is not 
unreasonable or discriminatory on its face, does not violate the 14th amend- 
ment. In view of this I fail to see how Congress has any authority under its 
article I powers to legislate against State-imposed Hteracy tests in their appli- 
cation to Federal elections. 

On the other hand, it seems clear also that the Lassiter case does not resolve 
all the questions raised by the proposed Federal legislation. In Lassiter the 
Court was dealing with the literacy test imposed by the State of North Carolina. 
The Court's holding in effect was that the test imposed by North Carolina law 
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was not invalid on its face. In short, a literacy test as such comes within a 
State’s power to prescribe qualifications and is not constitutionally subject to 
attack unless because of features that make it unreasonable or discriminatory 
on its face or because it is administered in a discriminatory way. 

A State-imposed qualification, valid on its face, become invalid if administered 
or enforced in a discriminatory way so as to violate either the equal protection 
requirement of the 14th amendment or the explicit requirement of the 15th 
amendment that the right to vote snall not be abridged because of race or color, 
4 of the 19th amendment forhidding abridgement of the right to vote because 
of sex. 

This brings us then to what I regard as the possible constitutional basis of 
Federal legislation outlawing the use of literacy tests as the ground for dis- 
qualification of persons who have completed the sixth grade in school and who are 
otherwise qualified to vote. Congress has the power to enforce the 14th, 15th, 
and 19th amendments, and at this point we may concentrate particularly on the 
14th and 15th amendments since it appears that the chief objection to the 
literacy test is that it is used as a means of discriminating against Negroes. 
Although the congressional power to enforce the 14th and 15th amendments is 
not to be confused with the Supreme Court’s power to interpret the meaning 
of these amendments, it is nevertheless true that the enforcement power is a 
broad one and that pursuant to it Congress may employ appropriate measures 
to end State-sanctioned practices that result in discrimination in the exercise 
of the voting right on the basis of race or color. Recent Federal civil rights 
legislation attests to the breadth of this power. 

In view of the Lassiter holding that a literacy test properly serves a qualifi- 
cation purpuse and is not invalid unless unreasonable or discriminatory on its 
face or in its application, the only ground for congressional intervention aimed 
at, outlawing such tests is a finding and determination by Congress that these 
tests are subjective in nature and lend themselves to a practice of administrative 
discrimination, that they are administered in a discriminatory way and that 
the only effective remedy for dealing with these discriminatory practices is to 
prohibit the use of these tests altogether, at least as t> persons who have com- 
pleted the sixth grade in school. 

Such a theory of congressional power to deal with this question would extend 
this power further than has been recognized to date, und would require a very 
liberal interpretation of the power to enforce the 14th s.nd 15th amendments. To 
authorize Federal courts to enjoin enforcement of lite:acy tests in a given com- 
munity when shown to be administered in a discrim'natory way or to enjoin 
election officers from discriminatory enforcement of these tests or to require the 
registration of a person who has been disqualified yecause of discriminatory 
enforcement of such a test are all remedies ‘that would be appropriate to meet 
proven discriminatory application of literacy tests. It is quite another matter, 
however, to outlaw all literacy tests in all States as a means of coping with 
the problem of discriminatory enforcement in some areas. 

As stated above, such a drastic remedy to meet the problem of discriminatory 
enforcement must rest on findings by Congress that these tests lend themselves 
to discriminatory application, that, in fact, they are frequently used in a dis- 
criminatory way and that the only practical solution to the problem of discrimi- 
nation resulting from these tests is to eliminate them altogether. Since literacy 
tests usually afford some discretion to the local officials conducting the test and 
in some cases are of a character that admit wide discretion in their application 
and grading, it would not be difficult to establish the proposition that these tests 
by their nature lend themselves to discriminatory application. Furthermore, 
evidence is available through the reports of the Civil Rights Commission and 
other sources, that, at least in some areas, these tests are administered in such 
a way as to discriminate against Negroes. Whether to correct this sitnation 
it is necessary to outlaw these tests in all States, including States where no 
charge of discriminatory application can be sustained, is the critical question. 
Certainly Congress could stop short of such a drastic remedy by confining relief 
to situations and areas where discriminatory use is made of these tests. Or, 
Congress in the alternative cou’d prohibit the use of tests which place sub- 
stantial administrative discretion in local officials. 

Actually the proposed legislation does not prohibit the use of literacy tests 
altogether. It prohibits their use to disqualify persons who have completed 
the sixth grade of school, I am not clear, however, that this contributes to 
strengthen the proposed legislation so far as constitutionality is concerned. 
Indeed, this feature raises new problems. The very fact that Congress would 
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substitute a sixth grade education as the substitute for a literacy test is an 
indication that some standard for determining literacy or intellectual competence 
is appropriately a matter of voter qualification, a matter reserved to the States 
under the Constitution. Since this is a matter of qualification I fail to find 
a source of power in Congress to prescribe a specific qualification as being 
adequate, namely, completion of the sixth grade in school. Whatever power 
Congress may have to outlaw State discriminatory practices in the enforcement 
of voter qualifications, it is difficult to see how this can be a source of positive 
p) -wer to prescribe what Congress thinks is a proper qualification for the States 
that wish to impose some kind of literacy requirement or standard. If a 
State were to determine that a seventh- or eight-grade education is necessary 
as a qualification for voting, the State law should govern unless it could be 
said to be arbitrary or unreasonable. What the proposed legislation is directed 
against is the type of literacy test that cannot be objectively determined. If 
this is the case, the desired result can be achieved by prohibiting literacy tests 
that are not capable of objective determination but then leaving to the States 
the choice of an appropriate objective standard, such as completion of a 
minimum period of education or the taking of a test that can be graded 
objectively. 

As indicated above, I think the proposed legislation presents serious and sub- 
stantial questions of constitutionality. It prescribes a drastic remedy at the 
expense of State power to prescribe a type of qualification which the Supreme 
Court has recognized as valid. Nevertheless, it would be hazardous to predict 
that the Supreme Court would find such legislation unconstitutional. The 
Court, in recent years, has evidenced a reluctance to hold acts of Congress 
unconstitutional. The validity of any legislation resting on factual findings by 
Congress, that literacy tests other than those measured by number of school 
grades completed tend to result in discriminatory practices, would be aided by 
the presumption of constitutionality. Moreover, the Court is ready to recugnize 
a broad discretionary power in Congress to choose the means it deems proper 
for dealing with a problem within the area of its concern. Finally, the fact 
that Negroes appear to be the chief victims of discriminatory administration of 
literacy tests might well be an important factor in predisposing the Supreme 
Court to resolve doubts in favor of such legislation, in view of the strong stand 
the Court has consistently taken in recent years against laws and practices 
that result in racial discrimination. 

The discussion above does not take account of the differences between S. 2750 
and 8S. 480. The former applies only to Federal elections whereas the latter is 
applicable to all elections. Since it appears that the only theory to sustain this 
kind of legislation is that Congress is exercising its power to enforce the 14th 
and 15th amendments and not a power it has under article I. I see no reason 
why this legislation, if a valid exercise of congressional power under these two 
amendments, would have to be limited to Federal elections, although Congress, 
because of its paramount concern with Federal elections could presumably limit 
such legislation to Federal elections, if it chose to do so. It would seem incun- 
gruous, however, for Congress to find that literacy tests present a problem of 
discrimination and then outlaw them only in respect to Federal elections. 

The other difference between the two bills is that in recognitien of completion 
of the sixth grade of education as the appropriate standard, 8S. 2750 would give 
credit to six grades completed in any State, territory, the District of Columbia, 
or the Commonwealth of Puerto Rico whereas S. 480 would give credit only to 
completion of six grades in any school in any State or the District of Columbia. 
S. 2750 is aimed at permitting citizens whu have had their education in Puerto 
Rico to vote even though they cannot pass an English literacy test. It does not 
appear that this raises any additional constitutional issue, except as it helps to 
point up the extraordinary character of the proposed legislation in interfering 
with a State’s power to prescribe qualifications. Certainly a requirement that a 
person read and understand English as a condition of veting cannot in itself 
be considered unreasovable or unlawfully discriminatory under the 14th amend- 
inent. 

In your letter you ask my opinion on the related question of constitutionality 
of creating a presumption in law that completion of a sixth grade education is 
of itself proof of literacy and the capacity tc exercise the franchise intelligently. 
If by presumption in law is meant that Congress by law is substituting its own 
kind of standard to serve as the equivalent of a literacy test in furnishing proof 
of necessary intellectual qualification for voting, this raises the same problem 
as discussed above in connection with the two bills under ceasideration. Whether 


a 


DSRS eS A ISTE a 


LITERACY TESTS AND VOTER REQUIREMENTS 639 


called a presumption of law or not, Congress is im effect either prescribing a 
qualification or saying what should be sufficient to satisfy the purposes of a 
State qualfication which takes the form of a literacy test. In either case Con- 
zress is prescribing a positive type of qualification, rather than prohibiting quali- 
fications that lend themselves to discriminatory application, and this strikes me 
as raising a serious question of interference with a legitimate area of State power 
and law for the reason stated in the earlier discussion. 

I conclude with a few words regarding the desirability of legislation of the 
kind proposed. It seems to me that literacy tests have a proper place in deter- 
mination of qualification of voters so long as they ure not arbitrary or unrea- 
sonable. On the other hand, discriminatory administration of such tests aimed 
at a particular racial group should not be permitted consistent with the 14th and 
15th amendments. The real source of the difficulty is that literacy tests usually - 
permit those administering them to exercise substantial discretionary power, and 
thus they lend themselves to discriminatory application. In dealing with this 
kind of discrimination I should prefer that Congress, before outlawing literacy 
tests and substituting its own objective standard, first explore other more limited 
ways of dealing with the problem by giving Federal courts power to prescribe ef- 
fective remedies in situations where discriminatory use of these tests is estab- 
lished. Only if other more limited remedies are shown to be impracticable would 
Congress be justified in restricting a State’s power to impose valid qualldcations 
by completely banning the use of literacy tests. But even then Congress should 
go no further than to prohibit types of literacy tests or standards which are not 
capable of objective determination, since the choice of tests within this limit 
should be a matter for State and not congressional determination in view of the 
constitutional provision which leaves with the States the power to prescribe 
qualifications. : 

Sincerely yours, 
Paut G. KAUPER. 
(You are authorized to insert this expression of my views in the printed 


record.) 


ANN Arnor, Micn., April 4, 1962. 


Hon. SaM J. ERvIN, Jr, 
Chairman, Subcommittee on Constitutional Rights, 

Committee on the Judiciary, U.S. Senate, 

Washington, D.C, 

Dear SENATOR Ervin: I regret that because of absence from my office I have 
been delayed in responding to your letter of March 23 in which you requested 
my comments on 8. 2979, a copy of which was enclosed in your letter. 8S. 2979, 
like S. 480 and S. 2750 which I discussed in my earlier letter to you of February 
26, pertains to voter qualifications, and is in large measure directed to the liter- 
acy test problem. 

As I stated in my letter of February 26, it seems to me that the only possible 
basis for congressional action in outlawing the use of literacy tests as a form 
of voter qualification is that they are applied fn a discriminatory way to deny the 
right to vote, that such discrimination violates the 14th and 15th amendments, 
and that in the judgment of Congress the only way to deal with the problem, 
in the exercise of the congressional power to enforce these amendments, is to 
outlaw the test or provide a congressional subsitute deemed to satisfy the pur- 
pose of a literacy test. In my letter I expressed doubt as to the power of Con- 
gress to go this far in interfering with a State’s power to prescribe qualifica- 

ons. 

Section 2(a) of S. 2979 states the theory of congressional power resting on 
the 14th and 15th amendments to deal with the matter of qualifications, namely, 
to prevent the use of qualifications as a means of denying the right to vote 
because of race or color. But in section 2(b)} the proposed bill purports to 
define, subject to section 3 in respect to Hteracy tests, what are permissible 
qualifications the States may impose. The difficulty I have with this is that 
whereas the power of the States to define qualifications is derived from and 
recognized by the Constitution, subject to Mmitations imposed by the Consti- 
tution in the 14th, 15th and 19th amendments, the theory of aection 2(b) of 
§. 2079 is that Congress by virtue of its power to enforce the lith and 15th 
ainendments has an implied legislative power to determine what qualifications 
the States may impose. While Congress has a power to deal with qualifications 
and abuse in their administration in order to prevent discrimination, I fail to 
find in this a positive source to prescribe what qualifications a State may impoee. 
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Section 3 deals specifically with literacy tests and states the general principle 
-that successful completion of six or more grades of formal education shall satisfy 
all the requirements of any such test. It appears to me that this attempt to deal 
with the literacy test problem is subject to the same criticism, in terms of the 
constitutional power of Congress, as expressed in my earlier letter respecting 
3, 480 and S. 2750, namely, whether the power of Congress to act so as to enforce 
freedom from discrimination on the basis of race or color in exercise of the 
voting; right, extends so far as to warrant this drastic interference with the power 
of a State, as recognized by the Supreme Court in the Lassiter case, to require 
n literacy test as a qualification for voting. I fail to see how a congressional 
statement that the successful completion of six or more grades of formal educa- 
tion shall satisfy all the requirements of any such test adds to the constitutional 
-strength of the attempt to deal with the literacy test problem by substituting a 
fixed objective standard prescribed by Federal law in place of the State-pre- 
acribed test. Indeed, it seems to me that the theory of section 8 of S. 2979 is 
possibly even a weaker one than that stated in 8. 480 and S. 2750, since section 8 
rests on the very dubious, and in my mind untenable, theory that Congress has 
an authoritative power to interpret and determine the meaning of State law. 

In short, I think that the general considerations advanced in my earlier letter 
respecting S. 480 and S. 2750 apply with equal if not greater force to section 3 
of 9. 2979 as a way of dealing with the literacy test problem. 

In concluding may I gratuitously express a thought occasioned by the proposal 
for a constitutional amendment to outlaw the poll tax as a qualification for 
voting. I find it somewhat anomalous that while it is recognized apparently 
that a constitutional amendment is required to displace a State's power to pre- 
scribe payment of the poll tax as a qualification, the proponents of the literacy 
test bills believe that Congress has the power, unaided by constitutional amend- 
ment. to control a State’s power to prescribe a literacy test as a voting qualifica- 
tioa. {fail to see such substantial differences between the two of qualifica- 
tious as to warrant such different conclusions on the question of constitutional 
power in Congress to deal with these matters. 


Sincerely yours, Pau. G. KAuPEr 


NEBRASKA UNIVERSITY COLLEGE OF LAW 


Lincoun, Nesr., March 20, 1962. 
Senator Sam J. Esvin, Jp, 
Chairman, Subcommittee on Constitutional Rights, 
1.9. Senate, Washington, D.C. 

Dear SENATOR Havin: Transmitted herewith are notes on congressional power 
to establish voter qualifications, in response to your letter of February 18. I 
hope this may be included in the printed record of the hearings now being held 
on these bills, and would appreciate receiving two copies of the record in which 


it appears. 
I hope this material is of value, and appreciate the opportunity to be heard 


on such important issues. 


Sincerely, 
Joun M. Gaapwout, | 


Associate Professor of 


Notes on CoNnGRESsSIONAL Power To ESTABLISH Voren QUALIFICATIONS 


The constitutional power of Congress to legislate with respect to voter quall- 
fications has been raised by bills now before the Senate Subcommittee on Con- 
stitutional Rights. Proponents of the bills have asserted that Federal power 
exists by virtue of congressional authority to regulate the times, places, and 
manner of holding Federal elections and the antidiscrimination provistona of 
the 14th and 15th amendments. 

In our opinion, the power of Congress, to establish voter qualifications i# re- 
medial only. The plenary power to fix ‘the qualifications for voters in 
State and Federal elections has constitutionally and traditionally rested with 
the States. Congress has no general power under the Constitution to establish 
voter standards. 

Article I, section 4, provides a limited congressional authority to make or 
alter State provisions relating to the times, places, and manner of holding con- 
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grressional elections. Inferentially, article II, sectien 1, would seem to deny 
this same power concerning presidential elections. This power concerning 
times, places, and manner, together with the general authority of the “necessary 
und proper” clause, should not be construed as a substantive grant of authority 
to Congress to fix the qualifications of voters which has been specifically left 
by article I, section 2, the 17th amendment, and article II, section 1, to the 
States. 

On the other hand, it is clear that Congress has remedial power under the 
14th amendment, section 5, and the 15th amendment, section 2, to curb State 
voting activities which violate the provisions of the 14th or 15th amendments. 
This power comes into being and exists only insofar as States have infringed, 
or threatened to infringe, upon the rights protected under the amendments. 


1. THE BILLS 


The principal bills due to receive subcommittee consideration state that lit- 
eracy tests may not be used to prevent a person otherwise qualified to vote from 
being allowed to vote. There are substantial differences between these bills: 

(a) S. 2750, the administration bill (introduced by Senator Mansfield and 
Senator Dirksen), pertains only to Federal elections. 8S. 480, the Javits bill 
(introduced by Senator Javits and 12 other Senators), applies to all elections, 
Federal, State, or local. 

(bo) The administration bill is based upon findings and purposes dealing with 
both racial discrimination and ability to read and write English. The legisla- 
tion would override State voter requirements of ability to read and write in the 
English language for persons completing the sixth grade of any public school or 
accredited private school in any State or territory, the District of Columbia, or 
the Commonwealth of Puerto Rico. The purpose is to allow certain Spanish- 
speaking persons to vote. The bill relates to performance in any examina- 
tion, whether for literacy or otherwise. 

Senator Javits’ bill deals solely with lHteracy tests. The bill covers only per- 
sons completing the sixth grade in an accredited school in any State or the 
District of Columbia. It relates only to any requirement designed to determine 
literacy, comprehension, intelligence, or other test of education, knowledge or 
understanding, thereby leaving in effect State English language requirements. 

(c) The administration bill amends subsection (b) of 42 U.S.C. 1971 covering 
coercion and intimidation in Federal elections. The original subsection, as well 
ns the proposed amendment, relies in part upon congressional power to protect 
the Federal electoral process under article I of the Constitution in addition to 
the 14th and 15th amendments. It is necessary for the administration bill to 
utilize a claim of plenary power of Congress because there has been no finding 
that the English language requirement has been used to discriminate on the 
basis of race, color, or previous condition of servitude within the 15th amendment 
and the Supreme Court has held that a State English language requirement 
does not violate 14th amendment rights. 

In dealing solely with the literacy tests which have been utilized for purposes 
of racial discrimination, Senator Javits’ bill amends subsection (a) of 42 U.S.C. 
1471, and may rely exclusively upon section 2 of the 15th amendment and section 
S of the 14th amendment. 


2. CONGRESSIONAL AUTHORITY UNDER ARTICLE IT 


It has been understood from the beginning of the country that the States have 
Sas power to set voter qualifications applicable to both State and Federal 
e ons. 

Article I, section 2, and the 17th amendment provide that in elections of 
Senators and Representatives “the Blectors in each State shall have the Quali- 
fications requisite for Blectors of the most numerous Branch of the State Legis- 
lature.” Article II, section 1, states that presidential electors shall be appoir.ted 
‘in such Manner as the Legislature thereof may direct.” 

It is significant that the Constitution, itself, places the power to fix voter 
qualifications in the States. Where the constitutional drafters contemplated 
congressional action, the Constitution provides in article I, section 4: 

“The Times, Places and Manner of holding Blections for Senators and Repre- 
sentatives, shall be prescribed in each State by the Legislature thereof: but the 
Congress may at any time by Law make or alter — Regulations, except as to 
the Places of chusing Senators.” 
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Thus, the matters of time, place and manner of holding the elections of Sena- 
tors and Representatives were distinct from these provisions concerning voter 
qualifications. And article I, section 4, does not apply to presidential elections. 

Voting has long been considered a Federal constitutional right which may not 
be interfered with by States. The cases which have established and applied 
this rule have, however, carefully explained that this right is restricted to 
persons qualified to vote under State law. Thus, in United States v. Classic, 
$18 U.S. 299, 8315 (1941), the Court said: 

“Obviously included within the right to choose, secured by the Constitution, 
is the right of qualified voters within a State to cast their ballots and have them 
counted at congressional elections.” 

Article I, section 4, and the “necessary and proper” clause of article I, section 
8, gives Congress authority to protect the integrity of Federal elections. This 
power sustains, for example, Federal corrupt practices legislation. But this 
authority of Congress is not a plenary power to fix voter qualifications. It 
should not be broadly construed to limit the provisions placing these powers 
with another agency of government, the States. 


8. CONGRESSIONAL AUTHORITY UNDER THE 14TH AND 15TH AMENDMENTS 


The application of the 14th and 15th amendments to congressional authority 
concerning voter qualifications must be considered in two phases. These 
amendments have a self-operating effect which, by itself, precludes some discrimi- 
natory State action. Congressional authority under the amendment is limited 
to devices appropriate to correct discriminatory actions. The amendments 
do not constitute a grant of authority to Congress to legislate generally on the 


subject of voter qualifications. 


1. Self-operation of amendments 

It seems clear that the States may impose a literacy test as a requirement 
for voter qualification. Lassiter v. Northampton Election Board, 360 U.S. 45 
(1959) ; Guinn v. United States, 238 U.S. 347 (1915); Williams v. Mississippi, 
170 U.S. 218 (1898). States have also been held to be entitled to use require- 
ments of residence (including a declaration of intent to establish residence), 
registration, age, fluency in the English language, citizenship, sanity, payment 
of a poll tax, and absence of a criminal record and an oath that the voter does 
not belong to an order which advises a disregard of the criminal law. Lassiter 
vy. Northampton Election Board, supra; Breedlove v. Scuttles, 302 U.S. 277 
(1987) ; Pope v. Williams, 193 U.S. 621 (1904) ; Mason v. Missouri, 179 U.S. 328 
(1900) ; Davia v. Beason, 138 U.S. 338 (1890). 

These cases, and many others, also make it clear, however, that the ability 
of States to fix voter qualifications may not be exercised in a way which vio- 
lates personal rights protected under the Constitution against State interference. 
In the Lassiter decision, the opinion carefully specifies that the Court did not 
pass upon the question of discriminatory application of a literacy test. 360 U.S. 
at 50. The case involved an applicant for registration who had refused to 
submit to the test and made no allegation that the statute had been applied dis- 
criminatorily. The Court distinguished an earlier decision that requiring a 
voter to understand and explain the Constitution indicated on its face a device 
to perpetuate racial discrimination. 3860 U.S. at 53. Similarly, although the 
right of States to fix boundaries of its cities is unquestioned, the power can- 
not be used to deprive Negroes of a right to vote. Gomillion v. Lightfoot, 364 


U.S. 389 (1960). 


2. Congresstonat authority 

Section 5 of the 14th amendment and section 2 of the 15th amendment provide 
that Congress shall have power to enforce the amendment by appropriate legis- 

a on. ' 

(a) Fifteenth amendment.—The purpose of the 15th amendment was to give 
colored persons a right to vote. In form, the amendment states that “The right 
of citizens of the United States to vote shall not be denied or abridged by the 
United States or by any State on account of race, color, or previous condition of 
servitude.” The new constitutional right created by this language has been stated 
to be “an exemption from discrimination in the exercise of the executive franchise 
on account of race, color, or previous condition of servitude.” Ha Parte Yar- 
brough, 110 U.S. 651, 665 (1884) ; United, States v. Crutkshank, 92 U.S, 542, 555~ 
556 (1875) ; United States v. Reese, 92 Y.S8. 214, 217-218 (1875). 
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The virtually overwhelming evidence today indicates that State literacy tests 
have been used primarily by some States to discriminate on the basis of race or 
color. If the proposed statute is supported by these legislative findings, Congress 
can provide that a sixth-grade education is sufficient literacy, or a presumption 
of sufficient literacy, under a State voter qualification test. To this extent, the 
proposed congressional legislation seems well within the phrase “appropriate 
legislation.” See United States v. Raines, 362 U.S. 17 (1960). This legislation 
is In essence no broader than might be judicial findings and decrees in the areas 
affected by the legislation. Congressional power in this instance is at least as 
extensive as the power of the judiciary. See Gomitlion v. Lightfoot, supra. Fur- 
ther, congressional authority is not limited to procedural enforcement of the self- 
executing provisions of the amendments. Having authority to act with respect 
to State abridgements of rights protected under the amendment, Congress may 
enact legislation reasonably directed to alleviate the abusive State action. On 
this bale, the constitutionality of the sixth-grade education provisions is virtually 
assured. 

The scope of the 15th amendment is Hmited to discrimination on the grounds 
of race, color, or previous condition of servitude. Absent a showing that State 
requirements such as use of the English language or property ownership have 
been employed to discriminate along racial lines, Congress is not authorized to 
legislate on these subjects under the 15th amendment. 

(6) Fourteenth amendment.—Congressional authority to enforce the provi- 
siens of the 14th amendment turns primarily upon rules best stated in the fol- 
lowing language of the Civil Rights Cases, 109 U.S. 8, 11-12, 18-14, 18 (1883) : 

“¢ ¢ © [T]he last section of the amendment invests Congress with power to 
enforce it by appropriate legislation. To enforce what? To enforce the prohi- 
bition. To adopt appropriate legislation for correcting the effects of such 
prohibited State laws and State acts, and thus to render them effectually null, 
void, and innocuous. This is the legislative power conferred upon Congress, 
and this is the whole of it. It does not invest Congress with power to legislate 
upon subjects which are within the domain of State legislation; but to provide 
modes of relief against State legislation, or State action, of the kind referred to. 
It does not authorize Congress to create a code of municipal law for the reg- 
ulation of private rights; but to provide modes of redress against the operation 
of State laws, and the action of State officers executive or judicial, when these 
are subversive of the fundamental rights specified in the amendment. Positive 
rights and privileges are undoubtedly secured by the 14th amendment; but they 
are secured by way of prohibition against State laws and State proceedings 
affecting those rights and privileges, and by power given to Congress to legis- 
late for the purpose of carrying such prohibition into effect: and such legisla- 
tion must necessarily be predicated upon such supposed State laws or State 
proceedings, and be directed to the correction of their operation and effect. 

“« * * Of course, legislation may, and should be, provided in advance to 
meet the exigency when it arises; but it should be adapted to the mischief and 
wrong which the amendment was intended to provide against; and that is, State 
laws, or State action of some kind, adverse to the rights of the citizen secured 
by the amendment. Such legislation cannot properly cover. the whole domain 
of rights appertaining to life, liberty, and property, defining them and providing. 
for their vindication. That would be to establish a code of municipal law regula- 
tive of all private rights between man and man in society. It would be to niake 
Congress take the place of the State legislatures and to supersede them. It is 
absurd to affirm that, because the rights of life, liberty, and property (which 
include all civil rights that men have), are by the amendment sought to be pro- 
tected against invasion on the part of the State without due process of law, 
Congress may therefore provide due process of law for their vindication in every 
case; and that, because the denial by a State to any persons, of the equal pro- 
tection of the laws, is prohibited by the amendment, therefore Congress may 
establish laws for their equal protection. In fine, the legislation which Congress 
is authorized to adopt in this behalf is not general legislation uopn the rights 
of the citizen, but corrective legislation, that is, such as may be necessary an 
proper for counteracting such laws as the States may adopt or enforce, an 
which, by the amendment, they are prohibited from making or enforcing, or 
such acts and proceedings as the States may commit or take, and which, by 
the amendment, they are prohibited from committing or taking. * * * 

“Of course, these remarks do not apply to those cases in which Congress is. 
clothed with direct and plenary powers of legislation over the whole subject, 
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accompanied with an express or implied denial of such power to the States, as 
in the regulation of commerce with foreign nations, among the several States, 
and with the Indian tribes, the coining of money, the establishment of post 
offices and post roads, the declaring of war, and so forth. In these cases Con- 
gress has power to pass laws for regulating the subjects specified in every detail, 
and the conduct and transactions of individuals in respect thereof. But where 
a subject is not submitted to the general legislative power of Congress, but is 
only submitted thereto for the purpose of rendering effective some prohibition 
against particular State legislation or State action in reference to that subject, 
the power given is limited by its object, and any legislation by Congress in the 
matter must necessarily be corrective in its character, adapted to counteract 
ane redress the operation of such prohibited State laws or proceedings of State 
officers, 

The 14th amendment, like the 15th, would sustain Federal legislation elim- 
inating State voter qualifications used to discriminate against colored persons. 
Discriminatory application of an otherwise valid State law may be held to vio- 
late the “equal protection clause.” Yick Wo v. Hopkins, 118 U.S. 356 (1886). 
If the discrimination is on the basis of race or color and to affect voting rights, 
both the “equal protection clause” and the 15th amendment are applicable. 

Congress does not have a general authority to establish voter standards in 
order to assure equel protection of the laws. In only those situations where there 
is a denial of the elective franchise to persons reasonably qualified to vote does 
congressional authority to legislate on voter qualifications come into existence. 

It is possible that State property ownership requirements, despite their his- 
torical basis, might be held to involve a denial of equal protection on the basis 
that State voter laws cannot differentiate between the rich and the poor. Cf. 
Griffin v. Illinois, 351 U.S. 12 (1956). Disqualification from voting for convic- 
tion of minor misdemeanors or bad character (see 1, 1961 U.S. Commission on 
Civil Rights Report, 68-70) might constitute a denial of equal protecticu or due 
process or a cruel and unusual punishment. 

It is highly unlikely, however, that the authority of the 14th amendment can 

‘sustain congressional action removing State English language requirements. 
These requirements have been held valid in recent decisions. Lassiter v. North- 
ampton Election Board, supra; Comacho v. Rogers, 199 F. Supp. 155 (S.D.N.Y. 
1961). To date, there has been no showing that the English language require- 
ment has been improperly applied. The Civil Rights Commission did not investt- 
gate the few complaints submitted to it on this ground. 

For practical purposes, Congress is not safe in assuming that the State require- 
ments now on the books would be held to deny equal protection of the laws with- 
out a showing of discriminatory application. Until there is a finding of State 
action which violates the 14th amendment, Congress does not have authority 
under the amendment to establish voter standards, and the States retain their 
traditional exclusive control over voter qualifications applicable to both State 


and Federal elections. 
4, RECOMMENDATION 


There are several advantages to a proposal such as Senator Javits’ bill which 
is remedial in nature over the administration proposal which attempts to exer- 
cise a congressional plenary power over Federal elections. 

Admittedly, the administration bill can reach only Federal elections, while 
Senator Javits’ bill applies to State and local elections as well. The average 
citizen whose rights are now limited by discriminatory practices is vitally nf- 
fected on a day-to-day basis by elected State and local officials as well as the 
actions of Federal officials. 

The remedial legislation is virtually certain to be held constitutional under 
the 15th amendment, section 2, and the 14th amendment, section 5. The ad- 
ministration bill raises a number of serious constitutional questions and is apt 
to be held unconstitutional insofar as its asserts a general Federal power to 
fix voter qualifications. The claim of a plenary power over the elections of Sen- 
ators and Representatives is doubtful and probably unsupportable in the case of 


presidential elections. 
The pro finding that “* * * lack of proficiency in the English language 


provides no reasonable basis for excluding these (Spanish-speaking citizens) 
from participating in the democratic process” contained in the administration 
bill seems directly opposed to the past court decisions. 


i 
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If the doubtful claim of congressional power to establish voter qualifications 
is to be asserted, it would seem to be more valuable to establish a comprehensive 
set of Federal requirements. For example, in terms of sheer numbers, it is 
likely that except for the literacy requirement, more persons were disenfran- 
chised by residence requirements of the various States from voting in the last 
presidential election than from the other causes attempted to be remedied by 


the proposed Federal legislation. 


Respectfully submitted, 
Joun M. GRapWoORL, 


Associate Professor of Law. 
WALLACE M. Rupo.puH, 

Assistant Professor of Law. 

LINcoLN, NEBR., Aprid 11, 1962. 


Re S. 2079; voter qualifications. 
Senator Sam J. Eavin, 

Chairman, Subcommittee on Constitutional Rights, 

U.S. Senate, Washington, D.O. 

Dear SENATOR Ervin: Thank you for your letter of April 5, and for sending 
the copy of S. 2079. This letter supplements our original statement on con- 
gressional power to establish voter qualifications, dated March 20, 1962. 

Our general conclusion with respect to S. 2979 is that the bill is constitution- 
illy drawn on its face. The basis for this conclusion is that S. 2079 is remedial 
only in that it attempts to outlaw voting requirements that “are susceptible 
of use, and have been used, to deny citizens the right to vote because of their 
race or color.” 

The bill does not invoke an asserted plenary power of Congress which we 
believe to be a constitutional defect of the administration bill. To successfully 
attack S. 2079 in the courts, it would be necessary to show that these findings 
are contrary to fact. The attack could be successful as the bill finds thet any 
qualifications other than those stated in it may be vsed and have been used 
discriminatorily. If legitimate voter qualifications (other than those allowed 
by the bill) exist and could be employed without discrimination then a basis 
for constitutional attack exists. 

A. The findings in section 2(a)(1) of the bill state that qualifications other 
than age, residence, incarceration, and conviction of a crime “are susceptible 
of use, and have been used, to deny citizens the right to vote, because of their 
race or color,” 

(1) These findings would appear to sustain the constitutionality of congres- 
sional action under section 5 of the 14th amendment and section 2 of the 15th 
amendment, This authority of Congress is remedial only to correct State abuses 
in violation of the amendments. If the findings are correct as stated, then 
there have been deprivations of 14th and 15th amendment rights by the States 
of a sufficiently substantial degree to invoke the congressional remedial power. 
This is true even though the Civil Rights Commission Reports, upon which the 
bill is based, found violations in certain counties in only eight Southern States. 
The findings in section 2(a)(1) are, therefore, determinative of congressional 
authority to enact voter qualifications applicable to both Federal and State 
elections. To support this extreme remedial action by Congress, the findings 
must be suppo: literally with respect to the language that the voter quali- 
fications prohibited by the legislation have been used to deny rights protected 
under the 14th and 15th amendments. See Civil Rights Casea (100 0.8. 3 


(1883) ). 

(2) It is possible that the findings are subject to judicial attack as to their 
validity. Although entitled to considerable weight, they are not conclusive. 
Mr. Justice Holmes stated in Block v. Hirsh (256 U.S. 185, 154-5 (1921)): 

“No doubt it is true that a legislative declaration of facts that are material 
only as the gronnd for enacting a rule of law, for instance, that a certain use is 
a public one, may not be held conclusive by the Courts. * * * But a declara- 
tion by a legislature concerning public conditions that by necessity and duty 
it must know, is entitled at least to great respect. In this instance Congress 
stated a publicly notorious and almost worldwide fact.” 

B. Implicit in section 2(a)(2) is an additional congressional finding that 
any voter qualification test which is subjectively graded is open to undesirable 
administrative discretion which might impair registration and voting free from 
racial discrimination. The English language and mental competence requite- 


ments could fall into this category. 
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(1) We have some doubt whether so much of the bill as prohibits a mere 
English language requirement, without more, or a requirement of sanity, or 
possibly other requirements now in general usage, is constitutional. Appar- 
ently, there are several States, New York, Oregon, and Washington, which 
require merely an ability to communicate in the English language. These 
statutes would appear to be perfectly constitutional unless applied in a dis- 
criminatory manner. So would a provision such as the Nebraska Constitution 
(Art, VI, § 2) which requires sanity. 

(2) To date, there has been no showing that the English language require- 
ments alone, or the mental competence requirements, have been improperly ap: 
plied on racial grounds. To the contrary, the inference from the 1961 U.S. 
Commission on Civil Rights Report, p. 21, is that the mere ability to speak 
English has been used as a substantial bar only in the State of New York, and 
not on racial grounds. There was no evidence that racial discrimination exists 
in any of the 38 States outside of the South. 

(3) On balance, however, we feel that the English language and sanity re- 
quirements are an integral part of the battery of voter qualification tests, 
literacy and otherwise, which have demonstrably been applied discriminatorily 
on the basis of race or color in a substantial portion of the United States. This 
should be enough to support the legislative finding. On this ground, it is likely 
that the present U.S. Supreme Court would, upon an evaluation of the total 


effect of the bill, hold it to be constitutional. 


Respectfully, 
JOHN M. GRADWOHL, 
Associate Professor. 
WatiacE M. Rupo.pn, 
Assistant Professor. 


NORTH DAKOTA UNIVERSITY LAW SCHOOL. 
Granp Forks, N. Dak., February 22, 1962. 


Senator Sam J. Ervin, Jr., 
Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 

Dear SENATOR Ervin: In a letter of February 13, 1962, you requested an 
evaluation of 8. 2750 and S. 480 in terms of constitutionality and desirability. 

It is my opinion that S. 480 would not be open to successful challenge before 
the U.S. Supreme Court if enacted in its present form, since it appears to be 
legislation of a type contemplated by the 15th amendment. I have a criticism 
of S. 480 relating to a matter of detail which appears later in this letter. With 
respect to S. 2750 the question seems to me more complicated, and I regard 
S. 480 as somewhat more desirable than S. 2750 for that reason. Concerning 
the constitutionality of S. 2750 insofar as it deals with discrimination in voting 
on racial grounds I am reasonably clear. However, I cannot see all the way 
through some of the potential ramifications of S. 2750 so far as it deals with 
the question of mastery of the English language as a prerequisite for voting, and 
feel that some of the questions which come to mind concerning it could only be 
worked out on the basis of factual data presented to the committee. 

The constitutionality of establishing a presumption of competence to vote 
from proof of a sixth-grade education does not really appear to me open to 
serious question, Legislation defining the educational qualifications required 
before a man can legally undertake various types of significant activity has often 
been enacted in the past by both the State and Federal Governments, It is 
constitutional to condition the practice of law on completion of a course of 
education in law, just as it is constitutional to provide that a person without 
education of any sort is incompetent to vote. The question presented in this 
regard is one of degree and the reasonableness of the standard suggested, and 
I certainly could not advise the committee that I felt this particular standard 
hind arpitrery as to be unreasonable from a due process or equal protection 
standpoint. 

Such cases as Lassiter v. Northampton Election Board (360 U.S. 45 (1959) ), 
and Guinn y. United Statcs (238 U.S. 347 (1915) ), do not seem to me to furnish 
any adequate basis for a contrary opinion. It is true that in Lassiter a North 
Carolina statute imposing a literacy test as a condition of the right to vote was 
upheld as constitutional. But it should be remembered that a statute may be 


; 
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evaluated by the Supreme Court in terms of constitutionality (@) on its face,’ 
(6) as interpreted by the courts of the State which has enacted it, or (c) as 
applied in practice. The Lassiter case merely vpheld the statute on its face. 
If the statute were applied in a discriminatory fashion, however, it is clear the 
Court would strike down such an application as unconstitutional. The opinion 
carefully stated as much. I have reference to language found in 360 U.S. at 53. 
Nor do I appraise various statements found in Guinn as being of controlling 
significance. Others will undoubtedly discuss the nuances of language found 
in these various precedents in much greater detail, and I see no reason to 
merely duplicate such discussions, 
As a lawyer, it seems to me this is one of the not uncommon situations wherein 
or left unsaid, in various precedents are not nearly as important 


the things said 
as the facts of the case at hand. The decisive question appears to me to be 
whether the evidence before the committee demonstrates with reasonable clarity 


that literacy tests are being misused to deprive colored citizens of the vote in a 
substantial number of instances. If so, the Congress has a clear right to enact 
appropriate legislation under the terms of the 15th amendment, and, in my opin- 
ion, ought to doso. 

As noted, I have a minor criticism of 8. 480. On page 3, Hines 22-23, there ap- 
pears language which seems to make accreditation of a school by any State or by 
the District of Columbia a condition precedent to legal qualification of that 
school’s sixth-grade graduates as voters. In certain areas of the country, I think 
experience indicates that implementation of this legislation will be resisted. If 
enacted in its present form, there thus exists a reasonable possibility that formal 
accreditation of schools attended primarily by Negro children might be either 
withheld, revoked, or granted on some sort of conditional basis. This would re- 
quire lawyers trying a case arising under S. 480 to litigate the question of ac- 
creditation, including the validity of various forms of accreditation, in order to 
prove that a man was or was hot qualified to vote. It would also make such 
cases more complex and more expensive to the parties. 

Without being wedded to any particular form of language, I, therefore, suggest 
that beginning with line 21 of page 3, S. 480 might well be usefully amended to 
read approximately as follows: 

“Judged an incompetent who has (@)} completed the sixth primary grade in a 
school accredited by any State or by the District of Columbia, or in @ school or 
schools found to be substantially equivalent, or (b) who is shown to have attained 
a degree of education substantially equivalent to the siwth grade education fur- 
nished by accredited schools of the State or District wherein the citizen resides.” 
(Emphasized material is new.) 

Such an amendment would aiso tend to remove the influence of racial politics 
Sk the field of accreditation as far as possible, and seems to me:desirable for 
that reason. 

I prefer 8. 480 to 8S. 2750 for a number of reasons, some of which are legal in 
nature and some of which are based upon assumptions of fact. To the extent 
that the points which follow are based vin assumptions of fact, my position 

muld be readily modified upon presentation in the record of contrary data. 

pon & mere reading of the face of the two bills, however, the following points 
come to mind: 

1. 8. 2750 appears to link the question of purely racial discrimination in vot- 
ing with a logically separable question whether a voter should be able to under- 
stand the language in which public affairs are conducted. It thus ties a strong 
case to one which.is a goed:deal weaker. In terms of analogy, the joinder of 
claims in the bill seems a bit inappropriate and may result in a complete denial 
of any relief to the. parties in a situation where some relief ought to be granted. 

2. When we talk politics in this country, most of us do it in Dnglish. A man 
seems to me a@ fairly dubious tisk in terms of his capacity to cast 4 meaningful 
ballot if (@) he cannot discuss politics with the majority of his countrymen 
because he cannot speak their language, (b) he cannot obtain the benefits of 
listening personally to such exchanges of views as occurred in the Kennedy- 
Nixon debates because the language used is foreign to him, (c) he cannot watch 
a nominating convention on television and follow the proceedings, (d) he can- 


not comprehend promises and pledges made by a candidate for public office 


Lenbbeea Ame ee 


except through the use of an interpreter, and (6) he cannot read the numerous 
articles of comment and opinion appearing in the general American press, but 
is restricted to a limited number of publications printed in a localized area and 


concentrating primarily on local news. 
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4. The case of a man who is subject to the foregoing limitations seeuis to me 
completely different from the case of 2 man who speaks in English, reads in 
English, thinks In English, can haggle and bargain and question candidates in 
English, can grasp the significance of nuance and inflection in a candidate's 
answer when the candidate is placed under pressure, and who is denied the 
right to vote simply because his skin happens to be a bit darker than the skin 
of some other citizens. The average candidate, particularly when running for 
State or local office, cannot make a meaningful personal contact with a citizen 
who does not speak English. But the color of a man’s skin does not prevent 
the average candidate from sitting down with an English-speaking voter and 
talking turkey. This fs how a lot of candidates win elections in my part of the 
country, and I doubt the situation is much different elsewhere. Thus as a prac- 
tical matter a difference in color does not necessarily operate to hamper the 
voter’s process of choice and decision. A language barrier hampers a voter 
pretty badly. 

4. It is hard to see how one can justify extending the vote to citizens who 
speak only Spanish without also extending it to citizens who are restricted 
to other foreign languages. Without benefit of a detailed factual survey, I 
nevertheless venture the suggestion that numerous foreign-language groups are 
encountered in numerous American communities. Is a continued denial of the 
vote to other linguistic groups to be predicated on the alleged comparative 
excellence of the Spanish-language American press (see S, 2750, p. 2, 1. 16-18) 
in contrast to other foreign-language publications? Is there a legal basis for 
favoring Puerto Ricans in New York and not Polish Americans in Chicago? 
Or inhabitants of Indian reservations who speak only Cherokee or Choctaw or 
Navajo? Or Germans in Milwaukee? Or Armenians in Fresno? Or Syrians, 
Arabs, Chinese, or Japanese persons? Must members of these other linguistic 
groups litigate the adequacy of their newspapers in order to establish a right 
to vote? If equal protection is an implicit connotation of due process, can 
the Federal Government extend such a benefit to one linguistic group and deny 
it to others consistently with the fifth amendment? And that equal protection 
is epics in due process has been squarely held. Hurd v. Hodge (384 U.S. 24 
(1948). 

§. The barrier of language is a transient phenomenom. The problem of race 
is permanent. The American citizen who cannot speak English js a vanishing 
breed. His number dwindles each year with death and the education of his 
children. His own problem as an individual is soluble at night school. His 
general problem has been solved satistactorily in case after case of immigration 
waves reaching this country. But the American citizen whose skin is darker 
than most is a permanent component of the population. No amount of educa- 
tion or training can change the color of his skin. His problem is therefore one 
of long-term character and possesses a much greater significance. Different 
considerations apply to the two cases. : 

. §. 480 seems more consistent with the Federal-State tradition than does 
8. 2750. Primary responsibility for election laws has historically rested with 
the States, It belongs there. A system of decentralived administration of 
elections renders it much more difficult for any single faction or pressure group 
to manipulate or control the outcome of national elections. Exceptions to this 
vaild principle of State control ought to be made only after meticulous consid- 
eration and with great deliberation. In the case of the Negro citizen, the case 
for Federal legislation is strong. Hxperience demonstrates that even officials 
of good will, acting on the State level, cannot terminate discriminatory prac- 
tices because of local political realities and prejudices. In the case of the non- 
English-speaking citizen the case for Federal legislation is weak. The partic- 
ular legislation would affect only a single group in a single State. No showing 
has been made that a fair hearing and reasonable decision on the issue cannot 
be obtained from the legislature of that State. New York is, indeed, noted for 
the militancy with which it protects civil and political rights of its citizenry. 
The issue is constantly discussed and agitated there. There is no reason for the 
Congress to overrule the New York Legislature, because there does not exist the 
same justification for Federal actionion the issue—with all of its attendant 
constitutional dislocations—that exists in the case of the long-seitled and appar- 
ently incurable patte:a of racial discrimination against Negroes exhibited by 
some of the Southern States. This is particularly true when, as pointed out in 
paragraph 5, above, une problem is temporary and the other is permanent. 
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The authorization for insertion of this expression of views in the committee 
records which your letter of February 18 requested is, of course, willingly given. 
Please accept my thanks for the opportunity to present these views to the com- 
mittee. I hope they will prove useful to at least some small degree. 

Yours most sincerely, 
CHARLES LIEBERT CRUM, 
Professor of Law, University of North Dakota. 


NOTRE DAME LAW SCHOOL 
Notre Dame, INv., February 23, 1962. 


Hon. Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.8. Senate, Washington, D.C. 

Deak Mr. CHarnMsn: Thank you very much for your letter under date of 
February 13, 1962, inviting me to express my opinion, as a professor of con- 
stitutional law, with respect to the constitutionality and desirability of the 
proposed legislation set forth in 8. 480 and S. 2750. 

{fn your letter, after citing and quoting certain provisions of the Constitution 
and certain decisions of the Supreme Court of the United States, you ask whether 
the provisions of the bills in question can be reconciled with the cited holdings 
and with the applicable provisions of the Constitution. I believe they can. 

There can be little duubt that the several States have power to establish voter 
qualifications, but if in the purported exercise of this acknowledged power a 
State violates the rights of citizens of the United States guaranteed by the 
Constitution such purported exercise of the power must be held void. The case 
of Guinn v. United States, cited in your letter, is an illustration of the applica- 
tion of this principle. The so-called “grandfather clause” was held to be invalid 
ees the 15th amendment even without special legislation on the part of 

gress, “ 

In this connection it is interesting to note that in United States v. Raines 
(362 U.S. 17) where the constitutionality of recent amendments to section 1971, 
title 42, United States Code, was in issue, the Court stated at page 25: 

“And as to the application of the statute called for by the complaint, whatever 
precisely: may be the reach of the 15th amendment, it is enough to say that the 
conduct charged—discrimination by State officials, within the course of their 
official duties, against the voting rights of U.S. citizens, on grounds of race 
or color—is certainly, as ‘State action’ and the clearest form of it, subject to 
the ban of that amendment, and that legislation designated to deal with such 


discrimination is ‘appropriate legislation’ wader it.” 
were to find “that tests of literacy have been used extensively as 


If Congress 
a device for arbitrarily and unreasonably denying the right to vote to otherwise 
qualified persons on account of race or color,” it would appear that in the light of 
such a finding the proposed legislation, if enacted, would be appropiate legisla- 
tion within the meaning of the 15th amendment. This would be su even and 
to che extent that the proposed legislation would abrogate literacy tests “in the 
case of any citizen who has not been adjudged incompetent who has cumpleted 
the sixth primary grade in a school accredited by any Staie or by the District of 
Columbia.” By well established principles of law the provisions of a State law 
or constitution must fall when they conflict with an act of Congress passed 
pursuant to the Constitution. on | | 

It may well be urged that this line of argument proves too much. All Con- 
gress has to do is to find any voter qualification provided for by a State as one 
used as a device for discrimination on account of race or color and then any 
qualification can be constitutionally substituted by ‘Congress for the State quali- 
fication. This objection would seem to imply that the Congress of the United 
States would act in a completely arbitrary manner without regard to whether 
there was actual discrimination in the States on account of race or color. Such 
nn assumption of irresponsibility on the part of Congress is surely without war- 
rant. It is for Congress to discover the facts and legislate accordingly. 

It is perhaps worthy of note that the proposed legislation would in no wise 
restrict the right to vote. The necessary operation and effect of such legislation 
would be to extend the franchise to many who are now wrongfully deprived be- 


cause of discrimination on account of race or color. 
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The term “race” has from the time of adoption of the 15th amendment until 

now been considered as having primary reference to the “Negro race.” How- 
ever, I see no compelling necessity to confine the application of the term to per- 
sons of so-called African descent. It would seem appropriate to apply the term 
“race” in connection with any discrimination on account of ancestry, for exam- 
ple, Chinese, Japanese, Mexican, Puerto Rican, and so forth. I mention this 
factor in connection with a consideration of 8. 2750, which would apply only to 
Federal elections but which singles out citizens educated in the Commonwealth 
of Puerto Rico for special mention. In the case of such citizens there might well 
be a finding on the part of Congress that there is discrimination in the applica- 
ae of literacy tests that is in actuality a discrimination on account of race or 
color. 
As to your question regarding the constitutionality of creating a presumption 
in law that completion of a sixth grade education is of itself proof of literacy 
and the capacity to exercise the franchise intelligently, permit me to say that 
such a presumption would appear not unreasonable. In Helvering v. City Bank 
Farmere Trust Company, 206 U.S. 85, at page 90, it is stated: “The test of 
validity in respect of due process of law is whether the means adopted are appro- 
priate to the end.” The connection between schooling and literacy is obvious. 
A legal presumption based on such a connection is a far cry from the presump- 
tion condemned in Tot v, U.S., 819 U.S. 468, or even that condemned in Heiner 
v. Donnan, 285 U.S. 812. 

Ag to the desirability of the proposed legislation there can be little doubt in 
the mind of Americans who are sincerely committed to the American proposition 
that all men are created equal. One man one vote should be, and I think it is 
an axiom of our great Republic. The clogs and inconveniences placed upon 
voting in parts of the United States are a national disgrace. As an American 
citizen who is concerned about the welfare of the United States in the world of 
the second half of the 20th century, I respectfully urge the subcommittee to 
bring in a favorable report on the proposed legislation to the end that government 
of the people, by the people, and for the people shall not perish from the earth. 

I should be honored if you would insert the expression of my views in the 


printed record. 


Sincerely, 
Rogen Pavut Peters, 
Professor of Law. 


OKLAHOMA UNIVERSITY LAW SCHOOL 
NorMAN, OKLA., February 26, 1962. 


Hon. Sam J. ERvin, Jr., 
Chairman, U.8. Senate Subcommittee on Constitutional Rights, Committee on the 
Judiciary, Washington, D.C. 

Dear Senator Ervin: Dean Sneed of this school has referred to me your 
inquiry of February 13, relating to the constitutionality of the two bills, S. 2750 
and S. 480, relating to literacy tests for voting. In view of the complicated 
nature of the problems involved, I believe it will be better to take in order the 
various constitutional provisions which might have significance, analyzing the 
provisions of each'bill with reference thereto, rather than to take the provisions 
of the bills in order and to attempt to relate each provision to various constitu- 
tional provisions. 

_ As you will see, I do not feel that a general statement as to constitutionality 
or unconstitutionality is possible. There are some provisions of these bills for 
which I find {t difficult to find a constitutional underpinning. ‘There are others 
which I think clearly are within the constitutional power of Congress. There 
are still others with respect to which it seems to me no definite answer can be 
returned in the present state of the authorities. 


ARTICLE I, SECTION 4 


This provides that “The Times, Places and Manner of holding Elections for 
Senators and Representatives, shall be prescribed in each State by the Legis- 
lature thereof; but the Congress may at any time by Law make or alter such 
Regulations, except as to the places of chusing Senators.” This, of course, needs 
to be read in connection with the provisions that, the “House of Representatives 
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shall be composed of members chosen every second Year by the People of the 
several States, and the Electors in each State shall have the Qualifications requi- 
site for Blectors of the most numerous Branch of the State Legislature” (Art. I, 
§2), and that, as to Senators, “The electors in each state shall have the qualifi- 
cations requisite for electors of the most numerous branch of the state legis- 
latures” (17th amendment). 

The significant issue, of course, is whether, in view of the just-quoted pro- 
visions as to the qualifications of electors for the Senators and Representatives, 
Congress has power to fix requisites for such electors, independent of State 
provisions as to qualifications to vote for State legislators, as an exercise of 
the power to make regulations concerning the “Manner of holding elections.” 
S. 2750, section 1(f) invokes this provision as a ground for the proposed enact- 
ment of a prohibition upon Hterary tests for suffrage as applied to “Federal 
Elections,” as to persons who have completed the sixth grade. 

Up to the present time, no act of Congress has presented an occasion for 
judicial interpretation respecting this question, or any question remotely related 
thereto. However, the general principles of interpretation, which state that, 
in case of apparent conflict, particular provisions prevail over more general 
provisions, that constitutional provisions are to be construed together, giving 
meaning and effect. to each portion, wherever possible, and that words ordinarily 
are to be construed in accordance with their common meaning seem to me to 
eall for the result that “Manner of holding elections” does not include the fixing 
of qualifications for electors. The debates in the Constitutional Convention, 
as reported in Madison’s Notes under dates of August 7 and 8, 1787, seem to 
confirm this, the general tenor of the debate indicating agreement with the 
thought that what now is article I, section 2, would give the States full control 
over the qualifications of electors. It also is to be noted that the debate, on 
August 9, concerning what now is article I, section 4, dves not indicate that 
this provision was regarded as giving to the Congress any power respecting 
qualifications of electors. Moreover, it is clear that the provision could not 
have been regarded as permitting Congress to prescribe qualifications concerning 
electors for Senators in the face of the original prescription of article I, section 
3 that Senators should be chosen by the legislatures of their respective States. 
See also The Federalist, No. 60. To my mind, the weight of the available data 
suggests that, so far as the provisions of 8. 480 and S. 2750 rely upon article I, 
section 4 for constitutional basis, they cannot be sustained. However, we do 
not have authoritative decision upon this point. 


ARTICLE I, SECTION 8, LAST CLAUSE 


This is the familiar “sweeping clause,” giving Congress power “to make all 
Laws which shall be necessary and proper for carrying Into Executton the 
foregoing Powers, and all other Powers vested dy this Conatitution in the Gov- 
ee Ag the United States, or in any Department or Officer thereof” (emphasis. 
supp ’ 

The wide application of this principle was stated by Chief Justice Marshall 
in words which cannot be bettered, “Let the end be legitimate, let it be within 
the scope of the Constitution, and all means which are appropriate, which are 
plainly adapted to that end, which are not prohibited, but consistent with the 


letter and spirit of the Constitution, are constitutional.” McCulloch v. Mary- 


land, 4 Wheat. 418. 
Now, the Constitution gives to the United States the power to have duly chosen 


officers, executive and legislative. It seems clear that thia part of article I, 
section 8, empowers Congress to enact any legislation, not in conflict with other- 
provisions of the Constitution, directed toward bettering the selective process. 
Ee parte Yarbrough, 110 U.S. 651; U.S. v. Classic, 318 U.S. 209. See also. 
Mr. Justice Pitney's {lluminating concurrence in Newbérry v. U.S., 256 U.S. 
232, 275 at 286-287. The doubtful questions arise with respect to the explicit 
application of this principle. | 

Since, as already indicated, the Constitution seems clearly to assign to the 
States, at least within limits not here important, the authority to prescribe the 
qualifications of electors for Members of the Senate and of the House of Rep- 
resentatives (through the prescription of the qualifications of electors for the 
most numerous house of the legislatures in the respective States), it seems clear 
that the “sweeping clause” cannot be invoked to give Congress power over that 
subject. This would be violating the implied limitation on congressional power. 
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already noted. This reasoning would deny to Congress authority, under this 
section, to proscribe State literucy tests basic to the right to vote 
for Members of Congress at general elections. Neither S. 480 nor S. 2750 could 
derive constitutional support from the necessary and proper clause, with ref- 
erence to general elections for Members of Congress. 

A different problem is presented with respect to qualifications for voting in 
primary elections to choose political party candidates to be voted upon at the 
final election. If we should accept the theory that the so-called primary elec- 
tions are part of the general process of selection, so that the primary ts itself 
but one phase of the election, Congress would have no more authority over the 
qualifications for participation therein than it would have as to the general 
elections. If, on the other hand, the primary is analogized to its historical an- 
tecedents, the party convention, or the caucus, formal or informal, it would not he 
regarded as an election and the participants therein would not be electors in the 
constitutional sense. If this is so, congressional regulation of the qualifications 
for participation could be upheld under the necessary and proper clause. Pro- 
nouncements in Supreme Court opinions face both ways in respect to this matter 
of classification. See the various opinions in U.S. v. Classic, supra, Newberry v. 
U.S., 256 U.S. 232; Nivon v. Herndon, 273 U.S. 586; Smith v. Allicright, 321 U.S. 
649; Terry vy. Adams, 345 U.S. 461. In my opinion, the Court might rule either 
way, in respect to this point, and still be able to cite past pronounceraents in favor 
of the chosen classification. Consequently, I must say that, at present, Con- 
gress power to determine the qualifications of voters at congressional primaries, 
as an exercise of the authority vested in it under the necessary and proper clause. 
remains in doubt. 

When we turn to the other offices mentioned in the definition of the term 
“Federal election” contained in S. 2750, namely candidates for President and 
Vice President, and presidential electors and delegates or Commissioners from 
the territories or possessions, I entertain no doubt that Congress has authority. 
by virtue of the necessary and proper clause, to establish qualifications for elec- 
pa Pie reasoning upon which this conclusion is based has been set forth 
already. 

In stummary, I think that congressional regulation of the qualifications of 
electors in presidential and vice presidential nominating primaries, and in 
nominating primaries and in elections for presidential electors and for delegates 
or commissioners from territories or possessions, may be sustained under the 
necessary and proper clause of article I, section 8 of the Constitution. I do 
not think this clause will sustain such prescription as to elections for Senators 
and Representatives. I think the issue is in doubt, as to primary elections for 
choosing candidates for the last. mentioned offices. My personal view is that 
such a regulation should be sustainable, because I do not think that the nomina- 
tion procedure is any part of the election of such officers, in the sense in which 
that term is used in the Constitution. 


FIVTEENTH AMENDMENT 


I turn aside from the order of constitutional position, because the 14th amend- 
ment presents far wider vanges of possible power than does the 15th amerdment. 
This last amendment forbids States to deny or abridge the right to vote on 
account of race, color, or previous condition of servitude, and vests in Congress 
power to enforce this prohibition “hy appropriate legislation.” It may be added 
that, without this specific grant, Congress undoubtedly would have had the 
same authority under the necessary and proper clause. ; : 

Literacy tests, unrelated to racial or other considerations banned by this 
amendment, obviously are not forbidden thereby. Lassiter v. Northampton 
County Board of Hleotions, 360 U.S. 45. Cf. Williams v. Mississippi, 170 U.S. 218. 
On the other hand, such provisions cannot. be upheld when coupled with other 
restrictions designed to restrict suffrage on grounds of race, Guinn v. U.S., 288 
U.S. 347; Lane v. Wilson, 307 U.8. 268, particularly when administered in ac- 
cordance with a policy of discrimination based on racial considerations. Schnell 
v. Davis, 336 U.S. 938, affirming, per curiam, Davis v. Schnell, 81 F. Supp. 872. 
Congress clearly may legislate against such discrimination. U-:8. v. Raines, 862 
U.S. 17. Hence it is very clear that tht portion of 8, 2750 which defines the 

. forbidden “deprivation of the right to vote” as “the application to any. person 

of standards or ne more stringent than are applied to others similarly 
situated,” would he, as applied to discriminatory administration of voting stand- 
‘ards, directed toward considerations of race, color, or previous condition of 
servitude, an entirely valid exercise of congressional power. - i pd 
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The more difficult question is with respect to the prohibition of literacy tests, 
and other examinations, as applied to persons who have completed the sixth 
grade in “any public school or accredited private school.” This seems to be 
intended as a congressional determination that literacy tests, as applied to such 
persons, constitute means utilized for the purposive exclusion, on racial grounds, 
of persons from the suffrage. See sections 1(b) and 1(c) of S. 480, and 1(c¢) 
of S. 2750 and (e). It seems to me that this is a proposition that cannot be 
sustained as a matter of judicial knowledge, and certainly not as a picture of 
conditions throughout the country. No doubt, if literacy tests are used to 
achieve such discrimination, Congress may legislate with respect to it. -U.8. v. 
Raines, supra. But I should think it impossible to contend successfully for 
judicial notice that in all the States imposing a literacy test, as enumerated in 
footnote 7 to the opinion in Lassiter v. Northampton County Board of Elcctions, 
supra, discriminatory administration along racial lines is prevalent, or that. the 
necessary effect of literacy qualifications is to discriminate against racial groups. 
Hence I do not see how the provisions of either S. 480 or S. 2750, purporting 
absolutely to bar the use of literacy tests as against those who have completed 
the sixth grade, can be sustained as legislation designed to enforce the 15th 


amendment. 
FOURTEENTH AMENDMENT 


The 14th amendment, section 5, confers on Congress authority to enforce its 
provisions by appropriate legislation. This authority would exist under the 
necessary and proper clause of article I, section 8, in any event. 

The first section of the amendment provides, inter alia, that no State “shall 
make or enforce any law which shall abridge the privileges or immunities of 
citizens of the United States”. However, it was held many years ago that 
participation in the suffrage is not one of the privileges or immunities of a citizen 
of the United States as against the States. Minor v. Happersctt, 21 Wall, 162. 
This decision never has been overruled or modified. Hence, Congress would have 
no authority, as to a non-Federal election, or as to Federal elections in which 
electoral qualifications are by the Constitution related to State law, to ban 
literacy tests on the theory that they abridge privileges or immunities of citizens 
of the United States. 

Passing for the moment the due process and equal protection clauses of the 
Ist section of the 14th amendment, we note the provision of the 2d section 
that “when the right to vote at any election” for the choice of Federal legislative 
and executive officers or State legislative, executive, or judicial officers “is denied 
to any of the male inhabitants of” a State “being twenty-one years of age, and 
citizens of the United States, or in any way abridged, except for participation in 
rebellion, or other, crime, the basis of representation” in the national House 
of Representatives “shall be reduced in the proportion which the number of such 
male citizens shall bear to the whole number of male citizens twenty-one years 
of age in such State”. This provision was ruled expressly in Lassiter v. North- 
ampton County Board of Elections, supra, to have no effect, of itself, to bar 
literacy tests. See also McPherson y. Blocker, 146 U.S. 89. Hence it is arguable 
that it does not express a general constitutional policy to forbid Hmitations upon 
the suffrage other than those stated therein. The most likely meaning is that 


‘it directs the House of Represenatives to discourage such limitations by refusing 


admission to excess Representatives from a State which imposes other restric- 
tions. Possibly, it intends that Congress shall take these reductions in the 
electorate into account in passing apportionment legislation. It does not seem 
likely that it could be regarded as giving Congress authority to forbid directly 
the imposition of these restrictions. The enumeration of the specific action to 
be taken seems to exclude general enforcing legislation along ‘other lines.’ In 
other words, this provision does not prohibit other restrictions. on the suffrage 
than those specifically enumerated. It permits such restrictions, if the States 
imposing them are willing to run the risk of decreased congressional representa- 
tion. Discouragement, rather than prohibition, is the course adopted by’ the 
amendment.’ Consequently, I do not believe Congress can derive a general power 
to prohibit State employment of qualifications for the suffrage from this provi- 
sion, It leaves Congressional power restricted’ to the instances which I have 


“already noted as being within other. delegated powers of Congress. | 


However, it must be‘ admitted that ‘the section doed express a ‘constitutional 


' disapproval of restrictions upon: the suffrage, other than. those expressly ‘sanc- 


tioned therein. Therefore, it may be argued; Congress ‘may legislate to give 
effect to this disapproval by sanctions other than those expressly stated in the 
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section. Hence, until we have authoritative decision, I do not believe that, 
properly, it may be stated categorically that section 2 of the 14th amendment 
would not confer upon Congress power to outlaw State restrictions on suffrage 
not specifically approved in that section. 

This brings us to the due process and the equal protection clauses of the 14th 
amendment. It is hornbook law that these clauses respectively protect the in- 
dividual, in his interests of liberty from arbitrary and unreasonable action on the 
part of the State, and, in respect to interests of all sorts, even privileges, from 
unreasonable discrimination imposed by State law. This is so well established 
that no specific citations are necessary. However, it is well to note that ir- 
relevant discrimination in respect to eligibility to vote in a party primary has 
been held to violate the equal protection clause in Niwon v. Herndon, supra. It 
is also to be noted that, in Lassiter v. Northampton County Board of Elections, 
supra, the Court entertained the “question whether a State may consistently 
with the 14th * * * amendment[s] apply a literacy test to all voters irrespec- 
tive of race or color.” The Court expressly disclaimed holding “that any stand- 
ards which a State desires to adopt may be required of voters.” It also spoke 
ef the right of suffrage as “subject to the imposition of State standards which 
ure not discriminatory and which do not contravene any restrictions that Con- 
“ress, acting pursuant to its constitutional powers, has imposed.” This implies 
n right in Congress to impose restrictions. 

We may deduce from these statements that invidious and unreasonable dis- 
tinctions and irrelevant standards, applied to the qualifications of suffrage, will 
violate the 14th amendment. We may deduce, also, that Congress, by virtue of 
its enforcement power delegated by section 5 of the amendment, and probably 
as well under the necessary and proper clause of article I, section 8, may pass 
laws to forbid such violations. 

Since Lassiter v. Northampton County Board of Elections, supra, upheld, as 
against 14th amendment objections, a literacy qualification for voters, applied 
across the board, the question arises whether any congressional ban on literacy 
tests may be upheld. In other words, may Congress ban a test which the Su- 
preme Court has held to be consistent with due process of law and with equal 
protection of the laws? The superficially obvious answer is “no,” but the issue is 
not quite that simple. ‘Congress, by virtue of the 5th section of the 14th amend- 
inent, may enforce the prohibitions whenever they are disregarded by either 
the legislative, the executive or the judicial department of the State. The mode 
of enforcement is left to its discretion,” Virginia v. Rives, 100 U.S. 318. “It 
is the power of Congress which has been enlarged. Congress is authorized to 
enforce the prohibitions by appropriate legislation. Some legislation is con- 
templated to make the amendments fully effective. Whatever legislation is ap- 
propriate, that is, adapted to carry out the object the amendments have in view, 
whatever tends to enforce submission to the prohibitions they contain, and to 
secure to all persons the enjoyment of perfect equality of civil rights and the 
equal protection of the laws against State denial or invasion, if not prohibited, 
is brought within the domain of congressional power.” Ez parte Virginia, 100 
U.S. 339. These broad statements never have been modified or rejected, that 
I can discover. Accordingly, congressional enactment might forbid State action, 
tending to break down the privileges secured by the 14th amendment, which the 
judges, in the absence of such enactment, might not consider clearly to be in 
contravention of those privileges. An analogy is presented by the well- 
established authority of Congress to preempt State laws burdening interstate 
commerce, although, in the absence of congressional action, the Court might not 
consider that they unconstitutionally impinged thereon. 

In the second place, the plaintiff in the Lassiter case, as appears by the report 
thereof before the Supreme Court of North Carolina, was illiterate, and so could 
not be regarded as meeting in any way the State's policy of requiring a minimally 
educated electorate. Lassiter v. Northampton County Board of Elections, 248 
N.C, 102, 102 8.B. 24 858. It would not necessarily follow that the test approved 
by the Supreme Court, as applied in the Lassiter case, would be consonant with 
either equal protection of the laws, or with due process, as applied to persons 
having substantial educational experience ;and literary capability. Hence, it 
seems to me quite likely that, in spite of the decision in the Lassiter case, and 
certainly in spite of anything contained in other decisions less in point, the 
Supreme Court will sustain any congressional regulation directed toward prevent- 
ing arbitrary or discriminatory limitations on the franchise. a 
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The really serious problem, in my opinion, is whether the imposition of literacy 
tests ppon persons who have completed the sixth grade could be regarded either 
as arbitrary, or as unreasonably discriminatory. I think that to apply such 
tests to college graduates might well be regarded as arbitrary. Cf. Schnell v. 
Davis, supra. On the other hand, in view of the complexity of the issues with 
which voters in our day must deal, I incline to the belief that to excuse people 
from demonstrating their literacy by some other proof than their certificate of 
completion of the work of the sixth grade may be drawing the line too closely. 
The Supreme Court, in view of all the evidence that has accumulated concerning 
reading incapacity on the part of those who have gone much further along the 
pathway of formal education, might well say that it is not arbitrary for the 
States to require more convincing proof of literacy. For myself, I would con- 
sider completion of high school a much more significant point at which to draw 
the line against the application of literacy tests, Obviously, we cannot say with 
confidence just what regulation on this subject the Supreme Court will rule to 
be permissible. Hence, once more, I am forced to say that I do not think it 
possible to give a clear-cut answer concerning the constitutionality of either 
S. 480, or 8S. 2750, insofar as they purport to impose upon the States a prohibition 
of literacy tests in respect to elections wherein the State has the right, in the 
first instance, to set electoral qualifications. As is so often the case, all that 
can be said with certainty is, “Ask the Supreme Court.” Since the Supreme 
Court cannot render advisory opinions, the only effective way to get the question 
before it is to enact whatever law is deemed desirable, thus permitting the issue 
of constitutionality 'to be raised properly in the course of litigation. 

Your letter also asked my opinion concerning the desirability of these meas- 
ures. This is a somewhat difficult question to answer, because, as I have indi- 
cated, I am not at all of the opinion that the standard of completion of the sixth 
grade is at all sufficient by which to secure a qualified electorate. However, 
neither am I convinced that the ordinary literacy test provision, particularly one 
that is directed toward reading or writing some constitutional provision, is any 
more meaningful, and such a test does lend itself to arbitrary administration. 
I am definitely of the view that we must eliminate from our electoral system 
all elements of invidious, irrelevant, and arbitrary discrimination against citi- 
zens, based on racial or other impertinent distinctions. This is especially pressing 
because of the struggle in which we are engaged to maintain a free world against 
the threat of Communist tyranny. But, if this emergency did not exist, we still 
would owe this duty to our own democratic genius. On the other hand, I cer- 
tainly am in accord with the view that we need an intelligent electorate. Prob- 
ably the best statement of my own view as to policy is that any congressional 
action, which I am convinced would have to be based upon 14th amendment 
grounds to be made applicable to all elections, should be directed toward establish- 
ing an objective test for intellectual capacity, leaving it to the States to accept 
or reject it as they might be moved, and to forbid literacy and like tests on the 
ground that they are not sufficiently related to insuring a competent electorate 
and are so capable of improper administration as to be a threat to equal protec- 
tion of the laws. This, I think, could be sustained under the 14th amendment, 
though not necessarily under the 15th. 

This letter is much too long, but the complexity of the questions raised by these 
bills has precluded a shorter answer. You are, of course, at liberty to make such 
use of them in the printed record as you may deem appropriate. 


Sincerely yours, 
Mavnice H. Merritt, 
Research Professor of Lavw. 


NorMAN, ORLA., March 30, 1968. 


Hon, Sam J. Epvin, 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judictary, 
U.&. Senate, Washington, D.C. 
Dear Senator Ervin: This is in response to your letter of March 23, trans- 
mitting a copy of 8. 2679 and requesting my opinion concerning the constitu- 


tionality thereof. 

In the interests of brevity, I will not undertake detailed discussion of the 
authorities supporting my views as to the constitutional powers of Congress: 
in respect to voting qualifications. These were developed fully in my letter 
of February 26, 1962, commenting on 8. 2750 and 8. 480. It would unduly 
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encumber the record to go over them, and I hope that the subcommittee will 
regard the previous letter as incorporated herein by reference. 

Section 2(a) (2) of 8S. 2079 expressly founds that bill upon the powers granted 
to Congress by section 5 of the 14th amendment and by section 2 of the 15tir 
amendment to enforce the provisions of those amendments. It is unquestionable 
that, under these grants, read in connection with the “necessary and proper” 
clause of article I, section 8 of the Constitution, Congress may enact any 
legislation reasonably related to the prevention of the restrictions upon voting 
rights forbidden by those two amendments. 

Section 2(a) (1) of 8S. 2979 undertakes to relate to the 15th amendment the 
prohibitions prescribed in section 2(b) upon State restrictions on suffrage other 
than reasonable age requirements, reasonable requirements as to length of 
residence in the State and its political subdivision, “legal confinement at the 
time of election or registration,” and “conviction of a felony.” It does so by 
means of a legislative finding that these other qualifications “are susceptible of 
use, and have been used, to deny citizens the right to vote, because of their race or 
color.” I have no doubt whatever of the constitutional power of Congress to 
prohibit the actual use of such qualifications as a smokescreen behind which 
to shelter deprivations of the right to vote on grounds of race or color. Sce 
my letter of February 26, at page 4. On the other hand, while the courts accord 
great weight to legislative findings of fact as the foundation for exercise of 
legislative power, Nebbia vy. New York, 291 U.S. 502 (1984), these findings are 
not conclusive and where doubt exists the issue will be decided on the basis. 
of facts as developed through the judicial process in the particular Itigation, 
Chastleton Corp. v. United States, 264 U.S. 548 (1924). Hence. I do not. believe 
that, by itself, this congressional factfinding would be conclusive upon the 
courts. Moreover, the finding is not that these restrictions are universally or 
even primarily used to cloak violations of the 15th amendment. It finds merely 
that they are “susceptible of use, and have been used” for that purpose. This 
might lay a foundation for Congress to forbid the employment of those restric- 
tions by a State if the evidence showed that their employment therein had been 
as a cover for denial of the suffrage on the ground of race or color. I do 
not believe that it can be used as a ground for a general prohibition upon the 
use of such restrictions In all States, even in those States in which they are 
administered with an impartial disregard of race or color. Accordingly, I 
should expect that the invocation of the 15th amendment as a constitutional hasis 
for the limitations contained in section 2(b) would be confined to those instances 
in which {t could be established as a fact that administration of the restrictions 
was based upon considerations of race and color, and not at all upon the 
application across the board of the restrictions themselves. So construed, as 
I think it must be construed in order to uphold its constitutionality. section 
2(b) would have no greater practical application, so far as the 15th amendment 
is concerned, than the specific prohibition of section 4 of the bill. 

Turning now to the 14th amendment, the most obvious foundation in that 
amendnient for the prohibitions of section 2(b) is the concept that the prohibited 
limitations are unreasonable or arbitrary, so as to conflict with the prohibitions 
of section 1 of the amendment on deprivations of liberty without due process 
of law or on denials of the equal protection of the laws. The general principles 
underlying this approach will be found in my letter of February 26, 1962, at 
page 6. The significant question is whether the restrictions not permitted by 
section 2(b) all may be characterized as so arbitrary, capricious and unrelated 
to legitimate regulation of the suffrage as to violate the concepts of due process 
or of equal protection. It seems to me that this is a very difficult proposition 
to maintain. | 

For instance, one effect. of section 2(b) would be that States must make pro- 
vision for the casting of absentee ballots by persons who are away from their 
precincts of residence upon election day: So far as I can see, this would be an 
absolute requirement under the section. No provision is made for reasonable 
regulation of the conditions under which absentee ballots may be cast. Yet, 
in my own State, so many abuses grew up in connection with absentee voting 
that the legislature, a few years past, found it necessary to impose extensive 
regulations and restrictions upon the privilege of voting in absentia. I find it 
extremely hard to believe that the Supreme Court would rule that such restric- 
tions are so unreasonable and arbitrary as to violate 14th amendment standards. 
If this is so, it follows that Congress could not forbid them on the ground that 
they violated such standards. Indeed, ih view of the fact that these possibilities 
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of abuse exist, I do not believe that a total denial of the absentee voting privilege 
would violate the due process or equal protection concepts. After all. that 
privilege is of relatively recent adoption, and I think it would be hard to estab- 
lish that, over all these years, Stutes in general had been violating the 14th 
amendment because of a failure to accord absentees the right to vote. 

Take another example. The laws of niost, If not of all, States deny the suf- 
frage to persons of unsound mind. The effect of section 2(b) clearly confines 
the permitted limitation to those persons of unsound mind who are under “legal 
confinement at the time of the election or registration.” I do not believe that it 
can be said that it arbitrary or improperly discriminatory to deny the suffrage to 
persons who have been adjuidcated non compos mentis or who in fact are so, even 
though they have not been committed to institutions. Hence, I regurd as ex- 
tremely doubtful the constitutionality of a congressional prohibition upon such 
restrictions. Also, there is a serious question whether an inmate of an insti- 
tution for the support of the poor is properly said to be under “legal confine- 
ment.” Yet restrictions upon his voting rights are common, and, it seems to me, 
constitutional. Here is another source of doubt as to the constitutional appli- 
cation of the wide sweep of section 2(h). 

These are examples, only. No doubt others could be discovered on careful 
examination of the various State election laws. It suffices to say that it seems 
to me that the limitations of section 2(b) are too narrowly drawn to be applica- 
ble across the board. I should expect that section to be confined in its applica- 
tion to those restrictions upon suffrage which the Supreme Court determines to 
be in fact arbitrary or unreasonably discriminatory. So confined, it really adds 
nothing to existing law, since such restrictions are invalid by force of the Constt- 
tution itself, and need no congressional prohibition 

The remaining question is whether section 2(b) may be upheld as an exercise 
of the power of Congress to enforce the provisions of section 2 of the 14th 
amendment concerning restrictions on the right of “male inhabitants * * * 
21 years of age, and citizens of the United States,” to vote. This provision 
and its possible applications were discussed in detail in my letter of February 
26, at pages § and 6. I do not believe that I can add anything now to that 
discussion. The result to which I there came was that I do not think it possible 
to say categorically, in advance of a decision by the Supreme Court, that this 
provision does or does not authorize Congress to legislate affirmatively to outlaw 
restrictions upon the suffrage other than those specifically permitted by it. 
For reasons stated, I incline to favor the construction that it does not authorize 
such affirmative legislation. But I realize that the point is arguable and so 
I refrain from a positive assertion that section 2(b) cannot be justified under 
it. If the Supreme Court comes to tne conclusion that such a power of inde- 
pendent legislation is conferred by section 2 of the 14th amendment, all of 
section 2(b) of the bill seems to fall within the permissible scope of such a power. 

Passing to section 3, concerning literacy tests, I find no substantial difference, 
so far as constitutionality is concerned, between this section of 8. 2079 and the 
comparable sections of S. 2750 and S. 480. My opinion concerning these sections 
is set out on pages 7 and 8 of the letter of February 26. That opinion applies 
equally to section 3 of the present bill. In summary, it is that I do not think 
a clear answer can be given, on the constitutional issues, in the absence of 
authoritative decision by the Supreme Court, but that I do incline to the belief 
that there is an especially grave question as to the validity of a provision 
banning all tests on literacy or intelligence more stringent than the completion 
of the sixth grade. 

As to section 4 of 8. 2979, which prohibits all arbitrary action or inaction, 
“under color of law or otherwise” in abridgment, etc., of the right of suffrage 
in any election, this unquestionably is valid. Whatever is forbidden by it is 
in violation of section 1 of the 14th amendment. It thus, clearly, is within the 
legislative power conferred upon Congress by section 5 of the 14th amenmient, 
and by the last clause of section 8 of article I of the Constitution. See the 
discussion on pages 6 and 7 of the letter of February 26. 

Section 5 of 8.. 2079 also is valid, unquestionably. It is simply an exercise 
of the power to provide for a census under articte I, section 2 of the Constitution. 
It also ig sustainable as in ald of the er of Congress to gain information 
to enable it to exercise its legislative functions in respect to elections, under 
various constitutional provisions. Ultimately, this derives from article I, section 


Sincerely yours 
_— Mavarce H. Mesaq, 
Research Professor of Late. 
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RICHMOND (VA.) UNIVERSITY SCHOOL OF LAW 


Tne Vineinira StTaTe Bar ASSOCIATION, 
February 23, 1962. 


Hon. Sam J. Envin, Jr., 
Senate Office Building, Washington, D.O. 

Dear SENATOR Ervin: With reference to S. 2750 and S. 480, I wish to be 
recorded as being opposed. If there is anything clear in the Constitution it is 


article I, section 2, leaving this matter to the several States. 
I remember so pleasantly your visit to our bar association’s annual meeting 


2 years ago. I hope you will do everything you can to defeat this legislation. 
All good wishes. 
Sincerely yours, 
Witi1aM T. Muse, President. 


RUTGERS UNIVERSITY LAW SCHOOL 
CAMDEN, N.J., February 16, 1962. 


‘The Honorable Sam J. Ervin, Jr., 
Ohairman of the U.S. Subcommitiee on Constitutional Rights, U.S. Senate, 
Washington, D.O. 

Dear SENATOR Envin: Dean Kepner has handed me your letter, in connection 
with S, 480 and S. 2750, in regard to literacy tests. 

I have examined the bills carefully and have no difficulty at all with S. 2750. 
pana Congress has power over Federal elections, S. 480 raises a little more 

culty. 

It is clear under amendments 15 and 19 that Congress has power over the right 
to vote so far as it concerns Negroes and women. The only difficulty would 
arise in the question of the right of the States to control white male votes. 
Since the purpose of the Act is to prevent abuses in restricting the colored 
vote, I would suggest that there be added to tue definition, at the end of S. 480, 
the words: “when such literacy test is used for the purpose of restricting the 
right of a person to vote on account of race, color or sex.” I have no doubt at all 
that a statute so directed would be constitutional and could be distinguished 
from Lassiter v. Northampton Election Board, 360 U.S. 45 and Guinn v. U.S., 
238 U.S. 346, which you cite in your letter of February 18, because an attack 
was directed toward the whole literacy test which, of course, would be valid 
if it were used for purposes of determining qualifications to vote but which is 
even now invalid under the Civil Rights Act where it is used under color of law 
to deprive a colored citizen of the right to vote. 


Sincerely yours, 
FREDERICK K. BEUTEL, 
Professor of Law. 


OAMDEN, N.J., March 27, 1962. 


Hon. Sam J, Ervin, Jr., 
U.8. Senate, Committee on the Judiciary, Subcommittee on Constitutional 
Rights, Washington, D.C. 

ee Senator Ervin : I have your letter of March 28, 1962, asking for comment 
‘on 8. ; 
_ For reasons given in my previous letter, I would say that sections 2 and $ are 
clearly unconstitutional. See, especially, lines 18 and 19 on page two, and lines 
17 and 18 on page three. Section 4 is probably constitutional and a good pro- 
vision, when read in connection with the section of the revised statutes which it 
is intended to amend. Section 5 is a useful direction to the Bureau of the 


Census and clearly constitutional. 


Sincerely yours, 
| . Freperick K. BEeutet, 
; Professor of Law. 
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SOUTHERN UNIVERSITY LAW SCHOOL 
Baton RovceE, La., March 8, 1962. 


Re Senate bills 2750 and 480. 
U.S. SENATE, 
Committee on the Judictary, 
Subcommittee on Constitutional Rights, 
Washington, D.C. 
Dear Sirs: In reply to your letter of February 14, I am enclosing a short 
statement of my thoughts on the questions p:sed in reference to the captioned 


poposed legislation. 
You are authorized to insert my expression of views in the printed record. 


Yours very truly, i —— 
ANUE B., LACour, 
Professor of Lato. 


CONSTITUTIONALITY IN GENERAL 


The 14th and 15th amendments not only prohibit deprivation of rights therein 
guaranteed, but also grant or delegate to Congress the power to regulate by 
appropriate legislation so as to enforce the respective provisions of the amend- 
ments. 

When confronted with the question whether Congress may enact a literacy 
test for electors in national and State and local elections, the first thought is 
that, since the Supreme Court has on numerous occasions declared that literacy 
standards exacted by States do not violate the 15th amendment, and, if fairly 
administered, the 14th amendment, therefore, the right to prescribe literacy 
standards is exclusively within the reserved powers of States and beyond the 
reach of Federal legislation. 

This, however, seems to be a misinterpretation of the decisions which have 
upheld State literacy requirements. These decisions were rendered in cases 
which. reached the Court on the issue of whether literacy tests offend the 14th 
and 15th amendments in their dormant state, and the Court in disposing of these- 
issues has merely made a judicial determination that these amendments do not 
per se prohibit fairly administered literacy tests. To read into these decisions. 
the further implication that prescription of literary tests is exclusively within 
the legislative province of the States is to gratuitously interpose a non sequitur. 

It seems that an analogy can be drawn here with the operation of the ‘“com- 
merce” clause. In the absence of Congress exercise of its regulatory powers 
over interstate commerce, the several States may regulate matters of local in- 
terest. But when Congress exercises its plenary powers so as to preempt the 
State-regulated area, the incompatible State regulation must yield by virtue of 
the “supremacy” clause of the Constitution. 

Even though it is not customary to think of the enforcement clauses of the 
14th and 15th amendments as the delegation of regulatory powers, it must be 
conceded that the power to enforce the provisions of these amendments necessarily 
include the power to enact regulatory measures to effectuate the purposes of these 
amendments. 

If Congress in its legislative wisdom determines that literacy tests, valid on 
their face, are fraught with the potential of discrimination by invidious adminis- 
tration, and that the cure for the evil by judicial review is fraught with frustrat- 
ing difficulties on a case-by-case method, it seems to be within the législative 
province to remove the source of the evil by supplanting the State standards with 
Federal standards which are less amenable to subtle misuse for the purpose of 
evading the constitutional commands of the 14th and 15th amendments. 

To conclude that Congress may not exercise its enforcement powers under 
the 14th and 15th amendments when the effect of such legislation is to regulate 
that which has hitherto been a domestic matter of the States is to return to the 
outmoded doctrine of Hammer v. Dagenhart (247 U.8. 251). The prevailing 
doctrine is that where Congress by legislation adopts a policy within the exercise 
of its delegated authority, it may choose the means reasonably adopted to the 
attainment of the permitted end, even though they control what has heretofore: 
been a matter left to the States. (See U.S. ¥. Darby, 812 0.8. 100.) . 


ee 
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DESIRABILITY OF THE PROPOSED LEGISLATION 


It seems that measures designed to remove the present literacy tests are 
desirable. The present tests are susceptible of subjective administration which 
make qualification of an elector dependent largely upon the whim and caprice 
of registration officials. The abuse of the tests and the resulting disfranchisement 
of the electors is generally beyond the reach of redress and correction by 
Hips mrpees because proof of facts to show discrimination is utterly difficult 
and costly. 

The broadening of the right of suffrage should prove beneficial to the South 
where the problem is most acute, for to make the franchise fully available to the 
Negro will permit the working out of local problems according to normal political 
processes and thereby lessen the need of Federal intervention on the part of the 
Pxecutive and the straining of the Federal courts to find legal bases for solving 
civil rights problems that would normally work themselves out in the crucible 
of the political processes of a fully enfranchised body politic. 

Whether a legislative determination that completion of a sixth grade education 
is itself proof of literacy and the capacity to exercise the franchise intelligently 
does not seem to present a constitutional question. The problem seems to be one 
of legislative wisdom rather than constitutional doctrine. One may or may 
not be able to demonstrate that the sixth grade level is a wise standard. But 
it van hardly be said to be arbitrary because it is fixed. For if so, then so 
would the arbitrary age of 21 be opened to question. It might even be ques- 
tioned whether literacy is at all a test for the intelligence relevant to the exer- 
cise of the franchise. But the nature of the legislative process of necessity 
entails the right to experiment even if unwisely. It is the nature of a fully 
enfranchised free society to prod its Legislature in the direction of correction 
where there is lack of legislative wisdom afloat. 


CONSTITUTIONALITY OF THE PRESUMPTION OF LITERACY 


Finally there remains the question of who could constitutionally challenge the 
sixth grade standard. The registration officials would hardly seem to have a 
justiciable right. Electors who qualified would not have a complaint at all. 
The only imaginable challengers would be the below sixth grade “illiterates’’ 
who suffer disqualification already by virtue of prevailing tests, and since their 
demand would be to further lower the standard, the issue is not within the 
concern of the proposed legislation. In short, the question regarding the sixth 
grade presumption seems to be only a political question. 


WESTERN RESERVE UNIVERSITY LAW SCHOOL 
CLEVELAND, OnI0, March 7, 1962. 


Senator Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 

Dear Senator Ervin: I am pleased to reply to your inquiry of February 13, 
1962, regarding S. 2750 and 8. 480. You may insert my views in the Congres- 
sional Record. 

I believe 8, 2750 applicable te Federal elections is constitutional. The source 
of authority rests in article I and amendment 15. The voting cases decided by 
the courts have rather consistently, upheld the Federal authority to protect the 
Federal vote from fraud, violence, and,what appears to be a dilution of a Fed- 
eral citizen's voting right. If Congress determines by a finding of fact that a 
Federal citizen’s vote is being deprived by unequal application of literacy tests 
it would be similar to a deprivation by fraud. To fix a 6th grade education 
appears reasonable as a standard for application of the congressional authority. 
The grade level is reasonably connected to reading and writing proficiency which 
influences voting. 

True, Supreme Court language upholds literacy tests by the States as valid 
and suggests that this State power is not to be supervised by the Federal courts. 
Such language does not bar Federal legislation, however. When Congress acts 
to regulate the mode and manner of Federal elections under article I, Federal 
authority is constitutionally exercised. State authority, constitutional till Fed- 
eral legislation is promulgated, must then give way to Federal supervision. 
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I have difficuity in upholding 8. 480 when State elections are the sole subject 
of Federal regulation. If the literacy test be applied equally to white or colored 
er voters, I believe that the State has broader authority to regulate its own 
elections. 

If the literacy test is used to bar colored voters, the “equal protection” clause 
of the 14th amendment upholds the constitutionality of 8. 480. Another source 
of authority would be amendment 18 as interpreted by Justice Harlan's dissent 
in Plessey v. Ferguson: uot only slavery but the badge of slavery was destroyed 
so any State or private activity which taints a man because of the color of his 
skin and his ancestor’s previous condition of servitude can be eliminated by 
Federal enactments under amendment 13. We know that no Supreme Court 
majority has gone this far as yet in the controversial area of white-colored 
relations. However, the Supreme Court has rather consistently applied a phi- 
losophy to its interpretations of our basic charter which expresses the constitu- 
tional spirit of adapting the constitutional authority provided to meet the needs 
of the changing crises confronting the American society. 

Chief Justice Marshall: “This provision is made in a Constitution intended 
tu endure for ages to come, and consequently, to be adapted to the various 
crises of human affairs” (McCulloch v. Maryland, 17 U.S. 316, 415 (1819). 

Justice Mathews: “The Constitution of the United States was ordained, it 
is true, by descendants of Englishmen, who inherited the traditions of English 
law and history; but it was made for an undefined and expanding future, and 
for a people gathered and to be gathered from many nations and of many tongues. 
And while we take pride in the principles and institutions of the common law, 
we are not to forget that in lands where other systems of jurisprudence prevail, 
the ideas and processes of civil justice are also not unknown. Due process of 
law, in spite of the absolutism of continental governments, is not alien to that 
code which survived the Roman Empire as the foundation of modern civilization 
in Europe, and which has given us that fundamental maxim of distributive 
err etigk cuique tribuere” (Hurtado v. California, 110 U.S. 516, 530-1 

Justice Holmes: “With regard to that we may add that when we are dealing 
with words that also are a constituent act, like the Constitution of the United 
States, we must realize that they have called into life a being the development 
of which could not have been foreseen completely by the most gifted of its 
begetters, Yt was enough for them to realize or to hope that they created an 
organism; it has taken a century and has cost their successors much sweat and 
blood to prove that they created a nation. The case ore us must be con- 
sidered in the light of our whole experience and not merely in that of what 
was said a hundred years ago” (Missouri v. Holland, 252 U.S. 416, 483 (1920) ). 

Chief Justice Hughes: “It is no answer to say that this public need was not 
apprehended a century ago, or to insist that what the provision of the Con- 
stitution meant to the vision of that day it must mean to the vision of our 
time. If by the statement that what the Constitution meant at the time of its 
adoption it means today, it is intended to say that the great clauses of the 
Constitution must be confined to the interpretation which the framers with the 
conditions and outlook of their time, would have placed upon them, the state- 
ment carrier its own refutation” Home Building and Loan Association v. Blais- 
dell, 290 U.S. 398, 443 (1934) ). 

Historically, the common law, our fundamental system of jurisprudence, 
required several centuries to elevate respect for the individual in order to abolish 
“tainting by the blood.” Are we not in America at that moment of national 
crisis and world leadership to undergird liberty under law? Can we not abolish 
in the human affairs of voting “tainting by the color of the skin”? The U.S. 
Constitution and the American people must become colorblind to fulfill their 


tasks in the year 1962 and the decades to come. 


Sincerely yours, 
whee Oxtven ScHRoeper, ZJr., . 
Acting Dean for Administrative Affairs. 


‘ 
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WESTERN ResERve UNIVERSITY, 
Cleveland, Ohio, April 4, 1962. 


Senator Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 

My Dear SENATOR Ervin: I have in hand S, 2979. The constitutional issues I 
believe I answered in my prior letter on S. 480 and S. 2750. 

This bill, however, is more understanding of a very complex matter. I believe 
the use of census figures to aid in identifying the problem of denial of voting 
rights is very wise. I also believe the express statements on lawful deprivation 
of voting rights in section 2(b) are important. The sanction provided in section 
4 under elective franchise appears to strengthen voting rights. 


Sincerely yours, 
Onitver SCHROEDER, Jr., 
Acting Dean for Administrative Affairs. 


WEST VIRGINIA UNIVERSITY LAW SCHOOL 
Morcanrown, W. Va., February 21, 1962. 


Hon. Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, 

Committee on the Judiciary, 

U.S. Senate, Washington, D.C. 

‘Dear SENATOR Ervin: Dean Clyde L. Colson has referred to me your letter of 
February 9, together with the enclosure of February 13, 1962, relating to your 
subcommittee’s consideration of voter literacy requirements and more particu- 
larly the provisions of S. 480 and S. 2750. 

Your February 13 enclosure indicates you consider 8. 480 relates to both State 
and Federal elections while S. 2750 relates only to Federal elections. If this 
position be accepted, then we must assume that section 1971(a) in the present 
law (42 U.S.C., sec. 1971(a)) also relates to both State and Federal elections. 
Under Supreme Court rulings, this may cause constitutional questions concern- 
ing the validity of present section 1971(a) and of proposed S. 480. There is less: 
cause for concern as to the constitutionality of S. 2750, limited to Federal elec- 
tions. However, Federal and State elections are so generally and completely in- 
tegrated that the Supreme Cour‘. may hold the Federal election powers under 
the Constitution are sufficiently broad and inclusive to encompass the integrated 
State and Federal election process. United States v. Classic, 318 U.S. 299 (1941). 
If so, then both proposed bills may be constitutionally sound on these grounds. 

Another point, however, gives me concern—the sixth primary grade school 
education requirement. The Supreme Court has recognized that a State may 
take into consideration residence requirements, age, criminal record, and literacy 
in determining voter qualifications. (Lassiter vy. Northampton Election Board, 
860 U.S. 45 (1950).) Breedlove v. Suttles, 302 U.S. 277 (1987), recognized that 
States may impose a nondiscriminatory poll tax as a voter qualification require- 
ment. But in these two bills, S. 480 and S. 2750, it is proposed that Congress cure 
a literacy test problem by prescribing a sixth primary grade school test or stand- 
ard as a minimum voter literacy qualification. The language as used goes 
beyond creation of a rebuttable presumption. This, it seems to me, can cause 
several constitutional questions. On the face of the bill the language tends to 
stigmatize many voters and to create an arbitrary and discriminatory test. In 
many areas many voters without a sixth primary grade school education are in- 
telligent people. Many will have sons and daughters in school and in the Armed 
Forces. They will be people active in business and industry and ih the civic and 
commercial life of their community. They will be familiar with election issues 
and personalities, will be able and anxious to discuss them, and know how to 
mark their ballots and operate voting machines. It seems to me that the sixth 
primary grade school requirement, as in the bills proposed, may be politically, 
socially, and economically unwise and constitutionally unsound. 

No doubt the draftsmen of these bills have considered carefully the language 
and have concluded the drafts have the validity and reach desired to be attained. 
We must respect their mature considerations dnd conclusions. However, since 
you have invited my comments and since, as a student and teacher of con- 
stitutional law and government, I have pondered, through many years, the issues 
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here presented, I am persuaded that I would be remiss if I declined to express 
some of my convictions herein. It seems to me that either bil] might be somewhat 
safely simplified. For example, in S. 2750, section 2(b), line 11, consideration 
might be given to striking the period after the word “election” and adding the 
following : “* * * by imposition or application of any discriminatory test, staudard 
or procedure on literacy or other voter qualitications.” 

You are to be commended for your thorough consideration of this important 


problem. 


Sincerely yours, : 
STANLEY EB. DapisMAN, Professor of Law. 


MoreantTown, W. Va., March 28, 1962. 


Hon. Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, U.8. Senate, Washington, D.C. 

Dear SENATOR Ervin: With your letter of March 28 you enclosed a copy of 8. 
2979 and invited my statement thereon in supplementation of my statement by 
letter of February 21, 1962, on 8. 480 and 8. 2750 pending before your committee. 

S. 2979, a proposed “Federal Voting Rights Act of 1962,” encompasses Federal 
and State elections. To this time I have entertained doubts as to the constitu- 
tionality of acts of Congress encroaching on State election areas. Lassiter v. 
Northampton County Board of Elections (360 U.S. 45 (1959)). However, impli- 
cations of the Supreme Court’s ruling in the Tennessee reapportionment case 
decided Monday, March 26, 1962, on examination and reflection, may dissolve 
some of those doubts. ; 

The literacy test provisions in section 3 of S. 2079, read in context with other 
parts of the bill, in my opinion, do not escape the same constitutional shoals 
encountered in S. 480 and S. 2750. In practical application the bill proposes to 
write broad and strong language into the literacy laws of all States, prescribing 
that “the successful completion of six or more grades of formal education * * * 
shall satisfy all the requirements of any such test,” thereby determining in a 
large measure who may and who may not register and vote in Federal and State 
elections. This language would establish a rule of law, not simply a presumption. 
If a citizen passes muster under the provisions of section 2(b) of the bill, then 
he may register and vote if he has completed six or more grades of formal educa- 
tion; but, if he has not completed six or more grades of formal education, then 
he will be subject to literacy tests, which requirement in itself, it seems to me, 
is unconstitutionally arbitrary and discriminatory and comes dangerously close 
to invasion of first amendment freedoms. Moreover, administration of the 
successful completion of six or more grades of formal education test will invite 
and encourage arbitrary conduct sought to be reached and inhibited by the 
language of section 4 of the bill. 

This opportunity to express my views on S. 2979 is appreciated and I trust my 
comments, although briefly stated, will be sufficiently responsive to your invita- 


tion. 


Sincerely yours, 
STANLEY BE. DanrsMman, Professor of Law. 


YALE UNIVERSITY LAW SCHOOL 
New Haven, Conn., March 20, 1968. 

Hon. Sam J. Ervin, Jr., Dee | a 
Chairman, Senate Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.O. i eae ue . 

Deak Senator Ervin: Dean Eugene V. Rostow, of the Yale Law School, has 
forwarded to us your letter of February 9, 1962, soliciting the views of in- 
terested members of the Yale Law School faculty with respect to the validity 
of §. 2750. We appreciate this opporunity to present, briefly, our joint con- 


_ Clusions with respect to the proposed bill: 
_ 1, We understand that the chief challenge to the bill’s validity stems from 
the belief that the bill trespasses on the reserved powers of the States to - 


". prescribe the qualifiations of voters in Federal elections. 
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2. The primary power of the States to determine the qualifications of voters 
is not open to question. But it is not an unlimited power, Like every other 
exercise of State authority, it is limited by the demands of reasonableness and 
of equality of treatment contained in the 14th amendment. And, becauae ‘its 
subject matter is the franchise, it is a power which must be exercised in con- 
formity with the express restraints of the 15th, 17th, and 19th amendments. 

8. Beyond this, the power of the States to determine qualifications is also 
subject to certain affirmative powers of Congress which have special relevance 
to legislation of the sort here proposed. Among the relevant powers of Con- 
gress are the powers (a) to regulate the “manner” of Federal elections, and 
(6) to implement the 14th and 15th amendments. 

4. As we read th» proposed bill, it does not challenge the abstract reasonable- 
ness of State-Imposed qualifications grounded in (@) literacy, and (b) a gen- 
eralized familiarity with the civic order. What the bill does is define a uni- 
form and reasonable manner—evidence of successful completion of the first 
six grades of an accredited American school—for measuring these qualifica- 
tions. Moreover, as we read the bill, it does not purport to affect other types 
of State-imposed qualifications, e.g., miaimum age, or payment of a poll tax. 
Such other qualifications would remain in full force (unless, of course, their 
substance or the method of their administration contravened other overriding 
Federal limitations, such as those which inhere in the 14th and 18th 


amendments). 

& Apart from the propriety of the bill as an exercise of congressional power 
over the manner of testing State-imposed qualifications, we think the bill is also 
a reasonable exercise of Congress power to implement the 14th and 15th amend- 
nents. We think that, through the findings of the Civil Rights Commission and 
otherwise, Congress has reasonable grounds for thinking that literacy tests and 
teats for familiarity with the civic order have been and are being widely admin- 
{stered for the purpose and with the effect of achieving discriminations and 
. @isenfranchisements because of race or color which are proscribed by the 14th 

and 15th amendments. The bill seems to us a reasonable way of curtailing these 
widely attested unconstitutional abuses while at the same time giving full scope 
to the States’ legitimate interests in assuring intelligent and informed participa- 
tion in tha electoral process, Of. Guinn v. United States, 288 U.S. 487; Lane v. 


Wilson, 807 U.S. 268. 

6. There is one aspect of the proposed bill as to which we entertain some 
doubts. We refer to the bill’s‘apparent purpose to obviate any inquiry into 
whether a Federal voter is literate in English. ‘Absent findings (and we know 
of none) which clearly document the use of linguistic distinctions as a subterfuge 
Zor forbidden discriminations on the basis of race or color, we think this aspect 
of the bill must stand or fall as an exercise of congressional power over the 
manner of testing qualifications for participating in Federal elections, along 
the lines indicated in paragraph 4, supra. Our present thinking {s that such a 
Federal prescription may be sustained with respect to States like New York, 
which do in fact have mass foreign-language news media capable of informing 
persons who are literate in languages other than English about public matters. 
But we are, as presently informed, sceptical about the reasonable basis for (and 
hence the validity of) this form of Federal intervention throughout the United 


States as a whole. 

7%. What we have said thus far is directed solely to the constitutionality of 
the proposed legislation. With respect to its desirability, we think that the 
bill might well help to simplify, and thus expedite, the enfranchiscment of hun- 
dreds of thousands of Negroes who have not hitherto participated in the American 
political process, On the other hand, we would not wish enactment of legislation 
of this kind to undercut momentum for Federal civil rights legislation in those 
areas—esuch as discrimination in employment in industries affecting interstate 
commerce—in which Congress has thus far assumed no active responsibility. 

wot : Rep ectfully, : mas, © - Poe ye TS 206 . ' 

| eee _  ° Atexanpes M. Broxer. 

...... Lovur’ B. Pottan.* > 
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With all kind wishes, I am, 


LITERACY TESTS AND VOTER REQUIREMENTS 665 
VIEWS OF STATE GOVERNORS 


Lerrer From Suscomairree CHairnman Sam J. Ervin, JR., TO THE 
Governors oF States Wuich Have a Lirreracy Test as A 


REQUISITE FOR VOTING  § | 
Fepruary 27, 1962. 


Dear Governor: The Senate Subcommittee on Constitutional Rights, of which 
I am chairman, has scheduled tentatively hearings for the least 2 weeks in 
March on two bills, 8. 480 and 8. 2750, concerning literacy qualifications for 
voting. Copies of these bills are enclosed. . 

There are 19 States which have literacy requirements as a prerequisite for 
registering to vote. Since your State is one of the 19 and, therefore, would be 
affected by these bills, the subcommittee-feets-that-we would be benefited by 
your views on these measures. Ageofdingly we invite you te.gppear as a witness 
at the hearings. The subcomprittee will be pleased to have your attorney gen- 
eral, or any other official yeti might wish, accompany you. Shotid you be un- 


able to attend, we shall be’happy to hear any offjcjal whom you may Gesignate to 
represent you. 

The subcommittee gxpects to ye~tes mm~members of Congress 
and State officials dyfring the first 3 days. y aad 22. 
On Ma:ch 27, 28, ahd 29 we shs OE osfor representatives of 
organizations and /private ingfv ee hopes that it will be 


conveniont for yor to appear.\_ We shall ang@e-£9) pArance, insofar as 
it is possible, at Auch time as you Indicgte a ’ 


Sincerely jyours, 


Hon. Sam J. Ervin, Vr., 
Ohairman, Subcommittee on Cons 
UB. Senate, Was gton, D.C. - ° : fp - : 
Dear Senator Ervin :‘\This acknowledges your letter of March 26 Sfviting me 
to appear before your committee to give my views on 8. 480, 8,/2750, and 8. — 
2079, concerning qualificationsfor voting. = - | ears: 
Sec. 1.01(5), chapter 838, SLA~1960 (Alaska’s Dlection Cede), provides that 
one of the qualifications for voting whall_be: “An gbility’to read or speak the 


the election code requirements for the State of Alaska. 


Witttam A. Haan, Governor. 
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- ARIZONA gin: rienn ot) 1908 
Sam J. Havin, Jr., Pe tee aa Le 

Chairmas, Committes on the Judiciary, Subocmmittee on Constitutional Rights, 

UB. Senate, Washington, D.O. © i ee ed 

My Deas Ma. Cnxamman : Your letter of recent date is gratefully acknowledged. 
Inasmuch 4s legislature is still in session it will not be appt re daa ti 
General nor myself to attend subcommittee eoptor, 7 “T am sure that members 
from Senator Hayden and Senator Goldwater's staf could acquaint you with ‘the 


views that exist in Arizona on this situation. 
wBelgtecee sees Bp fenastict es : 


Nea cnetas : . > Pau FPannrm, 
. | | Governor of A 


é 
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CALIFORNIA 
STATH OF CALIFOENIA, 
GOVERNOR'S OFFICE, 
Sacramento, March 16, 1962. 
Hon. Sam J. Ervin, Jr, 
Chairman, U.S. Senate Subcommittee on Constitutional Rights, Senate Ofice 
Building, Washington, D.C. 

My Dress Senator Esvin: Thank you for your recent letter inviting me to 
testify at hearings of the Senate Subcommittee on Constitutional Rights, on 
legislation concerning literacy tests for voter registration. 

I deeply regret that I will be unable to make an appearance before your com- 
mittee during the month of March, due to the fact that the California State Legis- 
lature is in session and my presence here is required. 

I would like for you to know, however, that I have already communicated my 
views on this subject to President Kennedy. 


Sincerely, 
Epmunzc G. Brown, Governor. 


CONNECTICUT 


STATE oF CONNECTICUT, 
EXECUTIVE CHAMBEBS, 
Hartford, March 12, 1962. 


Hon. Sam J. Ervin, Jr., 
U.S. Senate, Washington, D.C. 

Deag Senator Ervin: Thank you for your letter of February 28 inviting Con- 
necticut representation at the hearings on S. 480 and 8. 2750. 

I have referred these matters to the Hon. Ella T. Grasso, secretary of state, 
who is charged with the responsibility for administering Connecticut's election 
laws, with the request that she review with the attorney general the impact on 
Connecticut of the proposed legislation. 


Sincerely, 
JOHN DEMPSEY, Governor. 


STATE of CONNECTIOUT, 
EXECUTIVE CHAMBERS, 
Hartford, March 19, 1962. 


Hon. Sam J. Ervin, Jr., 
Senate Office Building, Washington, D.C. 

Deag Senator Ervin: This is to acknowledge your letter of March 18. I re- 
gret to advise you that a heavy scheduie ef prior commitments will make it im- 
possible for me to appear before your honorable subcommittee. 

Your letter has been brought to the attention of the Hon. Albert L. Coles, 
attorney general of the State of Connecticut, who is analyzing the impact on Con- 
meine of the proposed legislation in cooperation with the office of the secretary 
of state. 


Sincerely, 
JOHN Dempsey, Governor. 


DELAWARE 


Strate o¥ DELAWARE, 
DxeouTivE DEPARTMENT, 
Dover, March 15, 1962. 
Hon. Sam J. Eevin, Jr., 
Chairman, Subcommitice on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, Washington, D.O. 

Deak Senator Havin: Thank you for your letter of February 28, 1962, inviting 
me to appear as a witness at the hexrings on S. 480 and 8. 2750. 

You may inform your committee? that I have no objection to register relative 
to these measures and find that it is impossible for me to appear as a witness. 

Your thoughtfulness in notifying me of this herring and your kind invitation 
_are sincerely appreciated. | ; 

Cordially yours, fo, 


# 


Evnert N. Carver, Governor. 


Phage oes aot te 
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GEORGIA 
Srare or Grorata, 
Orrick or THE GOVERNOR, 
Atlanta, March 9, 1962. 


Hon, Sam J. Ervin, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Senate Office Building, Washington, D.O. 

Deak SENATOR Eavin: This is to acknowledge and thank you for your letter 
of mepenaty 28. I have been out of the State for several days, thus the delay in 
replying. 

Mr. Bugene Cook, the attorney general of Georgia, has been designated to ap- 
pear as a witness at the hearings, and should have been in communication with 


you by now. 
With my kindest personal regards and best wishes, I am, 


Sincerely, , er : 


MAINE 
STate Or MAINE, 
OFFICE OF THE GOVERNOR, 
Augusta, March 28, 1962. 


Hon. Sam J. Ervin, Jr., 
U.S. Senator, Washington, D.C. 

Dear SENATOR Ervin: I wish to acknowledge your recent correspondence in 
which you extend an invitation to me to personally appear before your subcom- 
mittee, or submit a statement to be made part of the official record of hearings, 
relative to 8S. 480 and 8. 2750, concerning literacy qualifications for voting. 

I have discussed this matter with our attorney general, Frank BE. Hancock, 
and am informed that, in response to a similar request to him, he has recorded, 
by letter dated March 21, 1962, his observations relative to the pending bills. 

After consultation on this matter, I wish to join ir concurrence with the 
statement made by Attorney General Hancock on the above date. 


With kind regards, I am, 
Sincerely yours, 
Joun H. Resp, Governor. 


MASSACHUSETTS 
THE COMMONWEALTH of MASSACHUSETTS, 
DEPARTMENT, 
Boston, March 26, 1962. 
Hon. Sau J. Ervin, Jr., | . 


Chairman, Subcommittee o1 Constitutional Righte, Committee on the Judiciary, 
U.8. Fenate, Washington. D.C. 
Deas Sinatos Ervin: Thank you ‘or your re notice of the Constitutional 


- Rights Subcommittee hearings on 8. 480 and 


regret to say that it fs impossible for me to get to Washington at this time, 
because pressing matters of legislative action in my own proposals to our gen- 
eral court during this session require almost constant attention here in the 
Commonwealth. i | : 7 
These two bills have been noted by my legislative secretary, and I have 
asked a to ee their course through committee and keep me advised. 
cerely, 
. - 4 = Joun A, Vourm, Governor. 


Crcctinecimmtsonatetctents 


MISSISSIPPI | ‘ 
Jackson, Miss., April 8, 1962. 

Hon. Sam J. Ervin, Jr., ; | : 

Senator, Constitutional Rights Subcommittee, a 
Senate Office Building, Washington, D.C.: OS | : 
It is a matter of utmost concern and alarm to those of us who have always 
been taught and led by the courts to believe that the Constitution of the United 
States is the law of land, to learn that the Congress of the United States, 


82715-—02-——-48 
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in violation of that Constitution, is considering the passage of legislation pre. 
scribing the qualifications of voters in the respective States. 

It is clearly provided by article I, section 2, clause 1 of the Federal Consti- 
tution that: 

“The House of Representatives shall be composed of Members chosen every 
second Year by the People of the several States, and the Electors in each State 
shall have the Qualifications requisite for Electors of the most numerous Branch 
of the State Legislature.” The 17th amendment, clause 1, to the Federal Con- 
stitution provides: “The Senate of the United States shall be composed of two 
Senators from each State, elected by the people thereof, for six years; and each 
Senator shall have one vote. The electors in each State shall have the qualifica- 
tions requisite for electors of the most numerous branch of the State legis- 
latures.” 

The qualifications of the electors in each State requisite for the election of 
the most numerous branch of the State legislature have been fixed by the con- 
stitutions and statutes of the various States. In Mississippi, sections 241, 242, 
and 243 of the constitution of 1890 provide the requisite qualifications of voters. 
The constitutionality of these sections has been upheld by the Supreme Court of 
the United States in Williams v. Mississippt, 731 M. 820, 20 So. 826, affirmed 170 
U.S. 213, 42 L. ed. 102, 18 8. Ct. 583. 

The Congress should bear in mind that the franchise is not a right of citizen- 
ship. It is only a political privilege conferred by a State upon such of its mem- 
bers as it deems fit to exercise such a privilege within the constitutional limits. 
Voters and citizens are not the same. Only those upon whom the &tate, under 
the reserved powers of the States, sees fit to confer the right of suffrage may 
assert any claim to such right. 

In the case of 8. Carolina vy. U.S., 199 U.8. 487, the court said: “It must also be 
remembered that the framers of the Constitution were not mere visionaries, 
toying with speculations or theories, but practical men, dealing with facts of 
political life as they understood them, putting into form the government they 
are creating, and prescribing in language clear and intelligible, the powers that 
government was to make.” Mr. Chief Justice Marshall, in Gibdene v. Ogden, 
9 Wheat. 1188, declared: “As men whose intentions require no concealment 
generally employ the words which most directly and aptly express the ideas 
they intend to convey, the enlightened patriots who framed the Constitution and 
the people who adopted it must be understood to have employed words in their 
natural sense and to have intended what they said.” 

It would be indeed strange for the Members of the Congress, who are required 
by article 6, clause 8 of the Federal Constitution, before entering upon their 
duties of office to take an oath to support the Constitution, to find themselves 
joinin,y the ranks of those opposing the Constitution by passing an act such as 
_ the one now under consideration, that is so clearly in violation of the constitu- 

tional mandate. 

' Let me urge upon the Members of Congress that the preservation of the dignity 
and sovereignty of the States, within the limits of the constitutional powers, is 
- of the utmost importance to the welfare and continued progress of the Nation. 
It 1s most vital to the preservation of our constitutional form of government that 
has made of us the mighty nation that we are. Congress should not permit itself 
to be driven by hardships, real or supposed, of particular cases to accomplish 
results, even if they might be Just results, in a manner forbidden by the funda- 
mental law of the land as prescribed by our Constitution. 

The citizens of our Nation should be encouraged in their reliance upon their 
safety guaranteed by our Constitution and should never be given, by the Govern- 
ment or any of its departments, any basis for a justified fear that our Constitu- 
. tion ts being gradually or speedily amended, at the behest of those in power, by 

any ingenious or unreasonable construction of its provisions. The Nattonal 

‘Government can never become the agent of the State and exercise the constitu- 
. tional functions of the State without a complete destruction of the Federal State 
as we know it. 

Let me urge upon the Congress that {t render unto the States the things that 

_ ate specifically reserved and belong to the States and render unto the Federal 

Government the things that are specifically reserved and belong to the Federal 


Government. 
| oo ‘Ross R. Barner“, | 
ae . } | Governor of Misstestppi. 
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NEW YORK 
Strate or New York, 


PXECUTIVE CHAMBER, 
Albany, March 82, 1962. 


Hon, Sam J. Ervin, Jr., 
Ohairman, Subcommittee on Constitutional Rights, Comnittee on the Judictary, 
Senate Office Building, Washington, D.C. 

Deas Senator Ervin: Thank you for your recent letters inviting me to appear 
at the hearings of the Senate Subcommittee on Constitutional Rights which is 
considering Federal legislation relating to literacy qualifications for voting. 

I regret that I will be unable to attend the hearings scheduled by your sub- 
committee, but I appreciate this opportunity to restate my position, and that of 
the Republican Party, on the urgent necessity to assure voting rights to all of 


our citizens. 

The Republican platform of 1960 pledged: “Legislation to provide that the 
completion of six primary grades in a State-accredited school is conclusive evi- 
dence of literacy for voting purposes.” 

This is a requisite and essential step to prevent a reusonable literacy require- 
ment from being distorted and used ag an instrument of discrimination. I am 
pleased that in my own State the board of regents, which administers the literacy 
tests for voting under New York law, has for many years prescribed tests at the 
sixth grade level of difficulty. 

This approach, however, is aimed at but one of many devices which may be 
used to deprive qualified citizens of their right to vote. The 1961 Report on 
Vottng by the U.S. Commission on Civil Rights concluded that discriminatory 
disfranchisement is confined exclusively to eight Southern States and that it can 
take many forms. Arbitrary registration procedures, economic reprisals, and 
discriminatory purges from the registration rolls—some of which are under- 
taken with official State encouragement—are cited by the Commission as addi- 
tional methods used to deprive certain qualified citizens of their right to vote. 
It appears that the 1957 and 1960 Civil Rights Acts—the first mational civil 
rights laws enacted after 70 years—must strengthened by Imaginative 
arial broad enough promptly to eliminate such denials of constitational 

I would hope that the Congress would not limit its concern in this area to the 
denial of voting rights, which is but one of several fundamental rights of which 
certain of our citizens are being deprived. Specifically, I urge that action be 
taken on the detailed recommendations of the U.8. Commission on Civil Rights 
concerning discrimination in housing, employment, education, and the enforce- 
ment of the laws. 

Only by attacking the entire spectrum of discriminatory practices can the 
American promise of equality and dignity for every citizen be fulfilled. 


Sincerely, 
NELSON A. RoOKEFELLER, Governor. 


NORTH CAROLINA 


Stare or Norte CARo.ina, 
Raleigh, March 18, 1968 
, Mare ; 
Hon. Samu J. Ervin, Jr. | 
U.S. Senate, Senate Ofice Building, Waahktigion, D.C. 

Deak Sam: Thank you very much for your letter telling me of the hearings 
of the Senate Subcommittee on Constitutional Rights tentatively scheduled for 
the last 2 weeks in March and your invitation for me to attend these hearings. 

I wish very much I could be there, but I have too many engagemenis to get to 
Washington at that time. I am asking Attorney General Wade Bruton to go. 

Thank you for sending copies of the bills. ee | saber 

With best wishes always, 

Sincerely, : 
. : _ Terry Sanrorp, Governor. 
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OREGON 
Strats oF Oxx00n, 


Orrics of THs GOVERNOR, 
Salem, Marok 14, 1968. 
Hon. Sam J. Epvin, Jr. 
Ohairman, Senate Subcommittee on Constitutional Rights, 
Senate Office Building, Washington, D.O. 

Deak Senator Pravin: You have invited me to appear at the hearings next 
week on 8. 480 and 8. 2750, concerning literacy qualifications for voting. I regret 
that it will ba impossible for me to do so, but I am glad to submit the following 
observations about the rroposed legislation. 

The Oregon constitutio: (art. ITI, sec. 2), requires that, as a prerequisite to 
voting, @ citizen must be “able to read and write the English language.” [Hm- 
phasis supplied.] This provision would not be compatible with the special 
Spanish-language provisions of 8. 2750. 

Since the voting privilege is highly prized, removal of the English literacy re- 
quirement would discourage acquisition of reading ability in our national lan- 
guage. It is not to be overlooked that foreign-language sources of political in- 
formation are substantially more limited than is the case in English. With re- 
spect to this special aspect of S. 2750, I would ask two questions: (1) Is it in 
the national interest? and (2) if the provision is appropriate for Spanish- 
speaking citizens, should it not be extended to other non-Hnglish-speaking 


citizens? 

One possible modification of 8. 2750 would be to insist that persons literate in 
a language other than English be allowed to vote, provided the official ballots are 
printed in the language in which they are literate. (This would be especially 
appropriate should Puerto Rico be ted statehood.) 

With respect to the remainder of the provisions of 8. 480 and S. 2750, Oregon 
would encounter minimal difficulty. The literacy test, as defined by statute, 
requires only the ability of a voter to sign his name and to read (in English) 
“a paragraph of his own choosing from any available printed matter.” (Oregon 
revised statutes, sec, 247.181.) Since graduation from sixth grade virtually 
orf iag ability, the proposed Federal requirement would be a reasonable 
alternative. 

However, in completing his registration, Oregon law requires (Oregon revised 
statutes sec. 247.171) that “the elector shall read the warning” on the registra- 
tion card that advises him of the penalties for supplying false taformation, 
knowing it to be false, in seeking registration for voting. Oregon law could 
be modified to require that the prospective voter be informed by the registrar 
of the penalties but thelr reading by the would-be elector is more effective in 
achieving the purpose of this procedure. _ 

Since neither of the bills would affect discriminatory treatment of non-sixth- 
grade graduates of equal literacy, I suggest that the requirement of a very 
simple test (of the Oregon type) would be even more effective in achieving the 


purposes of their authors. 
the opportunity to submit these comments and I am 


Y am appreciative of 
pleased that such legislation is receiving serious consideration by the Senate. 


- Sincerely, 
Marx 0. Hatrieip, Governor. 


STaTe oF OREGON, 
OrFics oF THE GOVERNOR, 
Salem, Maroh 22, 1962. 


Hon. Sam J. Envin, Jr. 
The United States Senate, 


Washington, D.C. 
Deag Senator Ervin: Your invitation to appear before your committee con- 
§. 480 and S. 2750 is sincerely appreciated. Unfortunately my schedule 


cerning 

will not permit my being present, nor am I in a position to have a representative 

appear in my behalf. i 7 ; 
a again for your thoughtfulness. 

- = Marx O. Hatrieto, Governor. 


t 
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VIRGINIA 


COMMONWEALTH OF VIRGINIA, 
Governon’s Orrice, 
Richmond, March &, 1962. 


Hon. Sam J. Ervin, Jr. 
Senate Office Building, 


Washington, D.O. 
Deas Senator Ervin: I have your letter of February 28 with reference to the 


ne ea the Senate Subcommittee on Constitutional Rights on March 
an i 

I am still in the midst of a regular session of the general assembly and it is 
doubtful that I will be able to attend and testify. However, I am referring your 
letter to the attorney general of Virginia and it may be that I will submit a 
statement and have someone from that office appear. We will advise you 


further in the near future. 


With kindest regards, I am 
Sincerely, 
A. 8S. Harrison, Jr., Governor. 
WASHINGTON 
State or WasntInaron, 
Hxzoutive Dep. 


ARTMENT, 
Olympta, March 9, 1968. 


Hon. Sam J. Ervin, Jr. 
Chairman, Subcommittee on Constitution Righte, 
U.8. Senate, Washington, D.O. 

Deak Senator Ervin: This is to thank you for your letter of February 28 ard 
the opportunity to present my opinions on 8S. 480 and 8. 2750 at a hearing of 
your subcommittee. I have discussed these bills and the literacy qualifications 
which they would set forth for voters with the secretary of state, who also is 
supervisor of elections. We concluded that the two Senate proposals would 
have such minor application to this State’s voting laws that it probably would 
be unnecessary for us to send a representative to testify. 

Washington, as you pointed out in your letter, is 1 of 19 States which have 
literacy requirements which those registering to vote must meet. Article 6, 
section 1, of the State constitution provides that each elector “shall be able to 
read and. speak the English language.” The actual literacy “test” as contained 
in RCW 29,07.070 merely provides that the prospective voter must be able to 
read and speak the English language well enough to comprehend ordinary 
prose. The registration officer may require the applicant to read and explain 


a short passage. 
Essentially, the Senate bills provide that insofar as literacy is concerned 
completion of the sixth primary grade at any accredited private or public 


school shall be accepted as prima facie evidence that the person is competent to 
vote. Since there are so few illiterate persons in Washington State, coupled 
with the fact that no complaints have ever been made to the injustice of our 
State’s literacy standard, the two Senate bills would be of little concern to the 

overwhe. majority of citizens. 
However, I am keenly aware of the importance of the right of individuals to 
vote and of the importance of these proposed pieces of legislation. Therefore, 
recognized in these two Sen- 


1 wholeheartedly support the principles which are 
ate bills and give my official endorsement. I regret to ae you, however, ee 


it sl not be possible for me to journey to Washington, D 
of the tremendous demands being made on my time as a Seealt of the Seattle 


World’s Fair. 
In conclusion, may I thank you once again for the oppoatanity to appear before 
rit cease 


regards. 
Sincerely yours, : 
Atszar D. Rosxtismy, Governor. 
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WYOMING 
STaTe oF WYOMING, 
PXEoUTIV)) DEPARTMENT, 
Oheysnne, March 6, 1962. 


Hon. Sam J. Ervin, Jr., 
Chairman, Committee on the Judiciary, 
U.8. Senate, Washington, D.C. 

Deak SENaTOR Ervin: I want to thank you for your letter of February 28 
and the invitation to present testimony on the two bills, 8. 480 and 8S. 2750, which 
relate to literacy qualifications for voting. 

Article 6, section 9, of the Wyoming constitution is quoted as follows: “No 
person shall have the right to vote who shall not be able to read the constitu- 
tion of this State. The provisions of this section shall not apply to any person 
prevented by physical disability from complying with its requirements.” 

On the assumption that persons completing six grades of primary education in 
State accredited schools can reasonably be expected to be literate and be able 
to read the State constitution in English, my study of the measures indicates 
the only literacy qualification to vote in Wyoming is more libera] than the pro- 
posals. Our constitutional requirement does not preclude nor question the 
right to vote of the self-educated man with little or no formal schooling, when 
be can read the English language, nor does it disqualify the naturalized citizen 
— in a foreign country who can read English, when otherwise qualified 

y law. 
If I have misinterpreted the intent of the bills, I shall be pleased to hear from 
you. Your iavitation to testify is appreciated but there does not appear to be 


a conflict with Wyoming's constitutional requirement. 
ey yours, 
Jaox R. Gaag, Governor. 


1959 REPORT, BY U.S. COMMISSION ON CIVIL RIGHTS: 
PROPOSAL FOR A CONSTITUTIONAL AMENDMENT TO 
ESTABLISH UNIVERSAL SUFFRAGE (PP. 97-99) 


(By Chairman Hannah and Commissioners Heeburgh and Johnson) 


The Commission's recommendation for temporary Federal registration should, 
if enacted by Congress, secure the right to vote in the forthcoming national 
elections for many qualified citizens who would otherwise, because of their race 
or color, be denied thig most fundamental of Americaa civil rights. But the 
proposed measure is clearly a stopgap. 

In its investigations, hearings, and studies the Commission has seen that com- 
plex voter qualification laws, including teats of literacy, education, and “inter- 
pretation,” have been used and may readily be used arbitrarily to deny the right 
to vote to citizens of the United States. 

Most deniuls of the right to vote are in fact accomplished through the discrimi- 
natory application and administration of such State laws. The difficulty of 

roving discrimination in any particular case is considerable. It appears to be 
mpossible to enforce an impartial administration of the literacy tests now in 
force in some States, for where there is a will to discriminate, these tests provide 


the way. 

Therefore, as the best ultimate solution of the problem of securing and pro- 

tecting the right to vote, we propose a constitutional amendment to establish 
a free and universal franchise throughout the United States. 
' An rtant aim of this amendment would be to remove the occasion for 
further direct Federal intervention in the States administration and conduct 
of elections, by prohibiting complex voting requirements and providing elear, 
simple, and easily enforceable standards. 

The proposed constitutional amendment would give the right to vote to every 
citizen who meets hia State’s age and fesidence requirements and who is not 
legally confined at the time of registration or election. 

Age and residence are objective and simple standards. With only such readily 
ascertainable standards to be met, the present civil remedies of the Oivil Rights 
Act should prove more effective in any future cases of discriminatory applica- 
tion. A court injunction could require the immediate registration of any person 


who meets these clear-cut State qualifications. 
; 
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The proposed amendment is in harmony with the American tradition and with 
the trend in the whole democratic world. As noted in the beginning of this 
section of the Commission’s repurt, the growth of American democracy has 
been marked by a steady expansion of the franchise; first by the abandonment 
of properly, quelidcetions and then by conferral of suffrage upon the two great 
disfranchi groups, Negroes and women. Only 19 States now require that 
voters demonstrate their literacy. Michigan, New Hampshire, Pennsylvania, 
Tennessee, and Vermont have suffered no apparent harm from absence of the 
common provisions disqualifying mental incompetents. With minor exceptions, 
mostly involving election offenses, Colorado, Maine, Massachusetts, Michigan, 
Pennsylvania, Utah, Vermont, and West Virginia have no provisions barring 
certain ex-convicts from the vote, and of the States who do have such provisions, 
all but eight also provide for restoration of the former felon’s civil rights. In 
only five States is the payment of a poll tax still a condition upon the suffrage. 

The rumber of Americans disqualified under each of these categories is very 
small compared with the approximately 90 million now normally qualified to vote. 
It is also small in relation to the numbers of qualified nonwhite citizens presently 
being disfranchised by the discriminatory application of these complex laws. 
The march of education has almost eliminated illiteracy. In a nation dedicated 
to the full development of every citizen’s human potential, there is no excuse 
for whatever illiteracy that may remain. Ratification of the proposed amend- 
ment would, we believe, provide an additional incentive for its total elimination, 
Meanwhile, abundant information about political candidates and issues is avail- 
able to all by way of television and radio. 

We believe that the time has come for the United States to take the last of 
ite many steps toward free and universal suffrage. The ratification of this 
amendment would be a reaffirmation of our faith in the principles upon which 
this Nation was founded. It would reassure lovers of freedom throughout a 
world in which hundreds of millions of people, most of them colored, are becom- 
ing free and are hesitating between alternative paths of national development. 

‘or all these reasons we propose the following 23d amendment tv the Constitu- 


tion of the United States. 
“Anriots XXIII 


“SECTION 1 


“The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State or by any person for any cause 
except inability to meet State age or length-of-residence requirements uni- 
formly applied to all persons within the State, or legal confinement at the time 
of registration or election. This right to vote.shall include the right to register 


or otherwise qualify to vote, and to have one’s vote counted. 
“@KCTION 3 . 
‘ “The Congress shall have power to enforce this article by appropriate legisla- 
on, 4 
Separate StatementT Regagpine Propossp XXIII AmenpMENT 


(By Vice Chairman Storey and Commissioner Carlton) 


We strongly believe in the right of every qualified citizen of the United States, 
irrespective of his color, race, on, or national origin, to register, vote, and 
have his vote counted. We regard full protection of these rights of suffrage by 
both State and Federal Governments necessary and prope . Th-refore, we 
have supported and voted for all recommendations of mmissio. (except 
the proposed 28d amendment) to strengthen the laws and improve the admin- 
istration of registration and voting procedures. However, we cannot join our 
distinguished colleagues in the recommendation of the proposed constitutional 
amendment. These are our several reasons: 

1. We believe that our Commission recommendations, if enacted into law and 
properly enforced, will eliminate most if not all of the restrictions on registration. 
and voting by reason of race, color, religion, or nationalorigin. —_—. 

A recommendation proposing a constitutional amendment granting additional 
poses to the Federal Government would be in order only if we had found a 

ack of power under existing constitutional provisions. Such is not the case. 
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2. On principle, proposals for constitutional amendments which would alter 
long-standing Federal-State relationships, such as the constitutional provision 
that matters pertaining to the qualifications of electors shall be left to the several 
States, should not be proposed in the absence of clear proof that no other 
action will correct an existing evil. No such provf is apparent. 

8. The Constitution of the United States of America presently includes suffi- 
cient authority to the Federal Government to enable it effectively to deal with 
denials of the right to vote by reason of race, color, religion, and national origin. 

4. The information and findings cited in support of the proposed 23d amend- 
ment disclose that some illiteracy still exists, that authoritative State statistics 
and studies are wholly lacking to support such an important proposal, and that 
our staff has not had the opportunity to make a thorough study of such a far- 
reaching proposal. 

s e s s 2 ¢ a 
I heartily agree with the objections of Commissioners Storey and Carlton to 


the proposed Constitutional amendment. 
Joun 8S. Barris, Commissioner. 


1961 REPORT ON VOTING, BY U.S. COMMISSION ON CIVIL 
RIGHTS: RECOMMENDATIONS (PP. 139-142) 


RECOMMENDATIONS 


QUALIFICATION OF VOTERS 


Recommendation 1.—That Congress, acting under section 2 of the 15th amend- 
ment and sections 2 and 5 of the 14th amendment, (a) declare that voter qualifi- 
cations other than age, residence, confinement, and conviction of a crime are 
susceptible of use, and have been used, to deny the right to vote on grounds of 
race and color; and (%) enact legislation providing that all citizens of the United 
States shall have a right to vote in Federal or State elections which shall not 
be denied or in any way abridged or interfered with by the United States or by 
any State for any cause ety for inability to meet reasonable age or length- 
of-residence requirements uniformly applied to all persons within a State, legal 
confinement at the time of registration or election, or conviction of a felony; 
such right to vote to include the right to register or otherwise qualify to vote, 


and to have one’s vote counted. 
DISSENT TO RECOMMENDATION 1 BY VICE CHAIRMAN STOREY 


As pointed out in the 1950 report of this Commission, I strongly believe in the 
right of every qualified citizen of the United States, irrespective of his color, race, 
religion, or national origin, to register, vote, and have his vote counted. Full 

rotection of these rights of suffrage by both State and Federal Governments 
i? apt td and proper. However, I cannot join in so sweeping a recommenda- 
on as : ; 

Proposals to alter longstanding Federal-State relationships such as that in- 
corporated in the Federal Constitution, declaring that the qualifications of elect- 
ors shall be left to the several States, should not be made unless there is no al- 
ternative method to correct an existing evil. Such is not the case today. 

The Federal Government has sufficient authority under the Constitution and 
the existing framework of laws to enable it effectively to deal with denials of the 
right to vote by reason of race, color, religion, and national origin. oo 

The Civil Rights Act of 1967 authorized the Attorney General to institute civil 
suit in the Federal courts to prevent the denial of voting rights. The Civil 
Rights Act of 1960 provides that if in any such suit the court make a finding that 
the denial of voting rights is “pursuant to a pattern or practice,” the court may 
appoint voting referees to register qualified persons denied this right by local elec- 
tion officials. The further denial of the right to vote to these persons so registered 
by the court-appointed voting refe constitutes cater of court and is 
punishable accordingiy. The vigor with which these Civil Rights Acts are ap- 
ger will significantly affect the extent to which voting denial practices will 


discontinued. 


es 
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Many States have voting requirements more extensive than age or length 
of residence, incarceration, or felony convictions. These qualifications, having 
nothing to do with race, religion, or national origin, are an important element 
in preserving the sanctity of the ballot. They are specific disqualifications which 
are felt justifiable for the good of the State. Disqualifications of persons whose 
mental condition makes it impossible for them competently to exercise the 
discrimination necessary in voting has long been accepted. Many States dis- 
qualify paupers supported by municipal or county officials on the theory that 
these people are too easily exploitable by such officials for their own purposes. 
The security and purity of the ballot can be destroyed by permitting illiterates 
to vote. And as the English language is still the official language of the United 
States, there is a good justification for States requiring that voters have at 


least a rudimentary knowledge of this language. 
DISSENT TO RECOMMENDATION 1 BY COMMISSIONER RANKIN 


I join in the dissenting statement of Vice Chairman Storey, but would add 
the following personal comment. 

The 15th amendment has been a part of our Constitution for almost a certury, 
and Congress has never interpreted it as a mandate to usurp the power of each 
State to determine the qualifications of electors. 

In 1957 and again in 1960, Congress did enact legislation to provide protection 
of the right to register and vote without discrimination on grounds of race, color, 
or previous condition of servitude. It may be that further legislation will be 
required to reinforce the guarantees of the 15th amendment and of the 1957 
and 1960 laws. But such measures should be kept within the well-recognized 
bounds of our Constitution and laws. 

Our object must be compliance with the Constitution, not punishment, and 
for that reason I do not deem it wi: to upset the balance of our Federal system 
to reach a result which can be ac. leved through less drastic means. 

Recommendation 2.—That Congress enact legislation providing that in all 
elections in which, under State law, a “literacy” fest, an “understanding” or 
“interpretation” test, or an “educational” test is adurinistered to determine the 
qualifications of electors, it shall be sufficient for qualification that the elector 
have completed at least six grades of formal education. 


INTERFERENCE WITH THE RIGHT TO VOTE 


Recommendation 3.—-That Congress amend subsection (b) of 42 U.S.C. 1971 
to prohibit any arbitrary action or (where there is a duty to act) arbitrary 
inaction which deprives or threatens to deprive any person of the right to 
register, vote, and have that vote counted in any Federal election. 


DILUTION OF THE RIGHT TO VOTE 


Recommendation 4.—That Congress: consider the advisability of enacting 
legislation (a) requiring that where voting districts are established within a 
State, for either Federal elections o1 State elections to any house of a State 
legislature which is elected on the basis of population, they shall be substan- 
tially equal in population; aud (6) specifically granting the Federal courts 
jurisdiction of suits to enforce the requirements of the Constitution and of 
Mederal law with regard to such electoral districta; but explicitly providin 
that such jurisdiction should not be deemed to preclude the jurisdiction of 
State courts to enforce rights provided under State law regarding such districts, 


. STATIBTICAL INFORMATION 


Recommendation 5.—That Congress direct the Bureau of the Census promptly 
to initiate a nationwide compilation of registration and voting statistics, to in- 
clude a count of persons of voting age in every State and territory by race, color, 
and national origin, who are registered to vote, and a determination of the extent 
to which such persons have voted since January 1, 1960; and requiring that the 
Bureau of the Census compile such information in each next succeeding decennial 
census, and at such other time or times as the Congress may direct. 
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CIVIL RIGHTS ACT OF 1957 


Public Law 85-315 
85th Congress, H.R. 6127 
September 9, 1957 


AN ACT To provide means of further securing and protecting the civil rights of persons 
within the jurisdiction of the United States. 


Bc it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


Paet I—ESTABLISH MENT OF THE COMMISSION ON CiviL RicutTs 


Src. 101. (a) There is created in the executive branch of the Government a 
Commission on Civil Rights (hereinafter called the “Commission” ). 

(b) The Commission shall be composed of six members who shall be appointed 
by the President by and with the advice and consent of the Senate. Not more 
than three of the members shall at any one time be of the same political party. 

(c) The President shall designate one of the members of the Commission as 
Chairman and one as Vice Chairman, The Vice Chairman shall act as Chairman 
in the pi or disability of the Chairman, or in the event of a vacancy in 
that office. 

(da) Any vacancy in the Commission shall not affect its powers and shall be 
filled in the same manner, and subject to the same limitation with respect 
party affiliations a‘ the original appointment was made. 

(e) Four memhcrs of the Commission shall constitute a quorum. 


RULES OF PROCEDURE OF THE COM MISSION 


Sec. 102. (a) The Chairman or one designated by him to act as Chairman 
at a hearing of the Commission shall announce in an opening statement the 


subject of the hearing. 
(b) A copy of the Commission’s rules shall be made available to the witness 


before the Commission. 

(c) Witnesses at the hearings may be accompanied by their own counsel for 
the purpose of advising them concerning their constiutional rights. 

(d) The Chairman or Acting Chairman may punish breaches of order and 
decorum and unprofessional ethics on the part of counsel, by censure and exclu- 
sion from the hearings. 

(e) If the Commission determines that evidence or testimony at any 
may tend to defame, degrade, or incriminate any person, it shall (1) receive suc 
evidence or testimony in executive session; (2) afford such person an opportunity 
voluntarily to appear as a witness; and (8) receive and dispose of requests from 
such person to subpena additional witnesses. . 

(f) Except as provided in sections 102 and 106(f) of this Act, the Chairman 
shall receive and the Commission shall dispose of requests to subpena additional 


witnesses. 

(g) No evidence or testimony taken in executive session may be released or 
used in public seasions without the consent of the Commission. Whoever releases . 
or uses in public without the consent of the Commission evidence or testimony 
taken in executive session shall be fined not more than $1,000, or imprisoned for 
not more than one year. 

(h) In the discretion of the Commission, witnesses may submit brief and 
pertinent sworn etatements in writing for inclusion in the record. The Com- 
miss‘on tg the sole judge of the pertinency of testimony and evidence adduced 
at ite hearings. 

({) Upon payment of the cost thereof, a witness may obtain a transcript copy 
of his testimony givia at a public session or, if given at an executive session, when 
authorized by the Commission. 

(§) A witnese attending any seasion'.of the Commission shall receive $4 for 
each day’s attendance and for the time necessarily occupied in going to and 
returning from the same, and 8 cents per mile for going from and returning to 
his place of residence. Witnesses who attend at points so far removed from 
their respective residences as to promipit return thereto from day to day shall be 
entitled to an additional allowance of $12 per day for expenses of subsistence, 


’ 
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including the time necessarily occupied in going to and returning from the place 
of attendance. Mileage payments shall be tendered to the witness upon service 
of a sut pena issued on behalf of the Commission or any subcommittee thereof. 

’ (k) Lhe Commission shall not issue any subpena for the attendance and testi- 
mony of witnesses or for the production of written or other matter which would 
require the presence of the party subpenaed at a hearing to be held outside of 
the State, wherein the witness is found or resides or transacts business. 


COMPENSATION OF MEMBERS OF THE COMMISSION 


Sec. 108. (a) Each member of the Commission who is not otherwise in the 
service of the Government of the United States shall receive the sum of $50 
per day for each day spent in the work of the Commission, shall be reimbursed 
for actual and necessary travel expenses, and shall receive a per diem allowance 
of $12 in lieu of actual expenses for subsistence when away from his usual place 
of residence, inclusive of fees or tips to porters and stewards. 

- (b) Each member of the Commission who is otherwise in the service of the 
Government of the United States shall serve without compensation in addition 
to that received for such other service, but while engaged in the work of the 
Commission shall be reimbursed for actual and necessary travel expenses, and 
shall receive a per diem allowance of $12 in lieu of actual e for sub- 
sistence when away from his usual place of residence, inclusive of fees or tips to 


porters and stewards. 


DUTIES OF THE COMMISSION 


Sec. 104. (a) The Commission shall— 
(1) investigate allegations in writing under oath or affirmation that cer- 


tain citizens of the United States are being deprived of their right to vote 
and have that vote counted by reason of their color, race, religion, or national 
origin; which writing, under oath or affirmation, shall set forth the facts 
upon which such belief or beliefs are based; 

(2) study and collect information concerning legal developments consti- 
tuting a denial of equal protection of the laws under the Constitution ; and 

(3) appraise the laws and policies of the Federal Government with respect 
to equal protection of the laws under the Constitution. 

(b) The Commission shall submit interim reports to the President and to the 
Congress at such times as either the Commission or the President shall deem 
desirable, and shall submit to the President and to the Congress a final and 
comprehensive report of its activities, findings, and recommendations not later 
than two years from the date of the enactment of this Act. 

(c) Sixty days after the submission of its final report and recommendations 


the Commission shall cease to exist. 
POWERS OF THE COMMISSION 


Sec. 105. (a) There shall be a full-time staff director for the Commission 
who shall be appointed by the President by and with the advice and consent of 
the Senate and who shall receive compensation at a rate, to be fixed by the 
President, not in excess of $22,500 a year. The President shall consult with the 
Commission before submitting the nomination of any person for appointment 
to the position of staff director. Within the Mmitations of its appropriations, 
the Commission may a nt such other personne! as it deems advisable, in 
accordance with the civil service and classification laws, and may procure 
services as authorized by section 15 of the Act of August 2, 1946 (60 Stat. 810; 
8 U.S.C. 55a), but at rates for individuals not in excess of §50 per diem. 

(b) The Commiesion shall not accept or utilize services of voluntary or un- 
compensated personnel, and the term “whoever” as used in paragraph (g) of 
section 102 hereof shall be construed to mean a person whose services are com- 
pensated by the United States. 

(c) The Commission may constitute such advisory commitcees within States 
composed of citizens of that State and may consult with governors, attorneys 
general, and other representatives of State and local government, and private 
organizations, as it deems advisable. 

(d) Members of the Commission, and members of advisory committees con- 
stituted pursuant to subsection (c) of this section, shall be exempt from the 
operation of sections 281, 288, 284, 484, and 1914 of title 18 of the United States 
Code, and section 190 of the Revised Statutes (5 U.S.0. 98). 
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(e) All Federal agencies shall cooperate fully with the Commission to the 
end that it may effectively carry out its functions and duties. 

(f) The Commission, or on the authorization of the Commission any sub- 
comunittee of two or more members, at ieast one of whom shall be >f each major 
political party, may, for the purpose of carrying out the provisions of this Act, 
hold such hearings and act at such times and places as the Commission or such 
authorized subcommittee may deem advisable. Subpenas for the attendance and 
testimony of witnesses or the production of written or other matter may be 
issued in accordance with the rules of the Commission as contaio.d in section 
102(j) and (ik) of this Act, over the signature of the Chairman of the Com- 
mission or of such subcommittee, and may be served by any person designated by 
such Chairman. 

(g) In cane of contumacy or refusal to obey a subpena, any district court of 
the United States or the United States court of any Territory or possession, or the 
District Court of the United States for the District of Columbia, within the 
jurisdiction of which the inquiry is carried on or within the jurisdiction of which 
sald person guilty of contumacy or refusal to obey is found or resides or 
transacts business, upon application by the Attorney General of the United 
States shall have jurisdiction to issue to such person an order requiring such 
person to appear before the Commission or a subcommittee ther:.-*f, there to 
produce evidence if so ordered, or there to give testimony touching the matter 
under investigation; and any failure to obey such order of the court may be 


punished by said court as a contempt thereof. 
APPROPRIATIONS 

Src. 106. There is hereby authorized to be appropriated, out of any money ic 
the Treasury not otherwise appropriated, so much as may be necessary to carry 
out the provisions of this Act. 

Part IJ—To Provipe FOR AN ADDITIONAL ABBIBTANT ATTORNEY GENERAL 

Sec. 111. There shall be in the Department of Justice one addiilonal Assistant 
Attorney General, who shall be appointed by the President, by and with the 
advice and consent of the Senate, who shall assist the Attorney General in the 
performance of his duties, and who shall receive compensation at the rate pre- 
scribed by law for other Assistant Attorneys General. 


Parr INJ—To STRENGTHEN THE Civi_ Riguis STATUTES, AND ror OTHER PURPOSES 
Sec. 121. Section 1343 of title 28, United States Code, is amended as follows; 
(a) Amend the catch line of said section to read, 


*§ 1343. Civil rights and elective franchise” 
(b) Delete the period at the end of paragraph (3) and insert in lieu thereof 
a semicolon. 


(ec) Add a paragraph as follows: 
“(4) To recover damages or to secure equitable or other relief under any Act 


of Congress providing for the protection of civil rights, including the right to 
te.’ ; 
Sec. 122. Section 1989 of the Revised Statutes (42 U. 8. C. 1993) is hereby 
repealed. oe . 
Past IV—To Provipr Mreane or old SECURING AND PRorectina tHE RIGHT 


Pt 131. Section 2004 of the Revised Statutes (42 U. 8. C. 1971), is amended 
as follows: | ~ 

(a) Amend the catch line of said section to read, “Voting rights”. 

(b) Designate its present text with the subsection symbol “(a)”. 

( i a Add, immediately following the prevent text, four new subsections to read 
as follows: : : : 

-“(b) No person, whether acting under:color of law or otherwise, shall intimi- 

date, threaten, coerce, or attempt to intimidate, threaten, or coerce any other 
person for the purpose of interfering with the right of such other person to vote 
or to vote as he may choose, or of cz.using such other person to vote for, or not 
to vote for, any candidate for the office of President, Vice President, presidential 
elector, Member of the Senate, or Member of the House of Representatives, Dvle- 
gates or Commissioners from the Territories or possessions, at any general, 
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special, or primary election held solely or in part for the purpose of selecting or 
electing any such candidate. 

“(c) Whenever any person has engaged or there are reasonable grounds to 
believe that any person is about to engage in any act or practice which would 
deprive any other person of any right or privilege secured by subsection (a) or 
(b), the Attorney General inay institute for the United States, or in the name 
of the United States, a civil action or other proper proceeding for preventive 
relief, including an application for a permanent or temporary injunction, re- 
straining order, or other order. In any proceeding hereunder the United States 
shall be liable for costs the same as a private person. 

“(d) The district courts of the United States shall have jurisdictions of pro- 
ceedings instituted pursuant to this section and shall exercise the same without 
regard to whether the party aggrieved shall have exhausted any administrative 


er other remedies that may be provided by law. 

“(e) Any person cited for an alleged contempt under this Act shall be allowed 
to make his full defense by counsel learned in the law; and the court before 
which he is cited or tried, or some judge thereof, shall immediately, upon his 


request, assign to him such counsel, not exceeding two, as he may desire, who 
shall have free access to him at all reasonable hours. He shall be allowed, in 
his defense to make any proof that he can produce by lawful witnesses, and shall 
have the like process of the court to compel his witnesses to appear at his trial 
or hearing, as is usually granted to compel witnesses to appear on behalf of the 
prosecution. If such person shall be found by the court to be financially unable 
to provide for such counsel, it shall be the duty of the court to provide such 


counsel.” 


Part V—To Proving Trai ny Jury FoR Proceepines To PuNIsH CRIMINAL 
Contrempts or Court Grow1Nne OvT oF Civ. Rients Cases AND To AMEND THE 


JunrcraL Cope RELATING TO FEDERAL JURY QUALIFICATIONS 


Sec. 151. In all cases of criminal contempt arising under the provisions of 
this Act, the accused, upon conviction, shall be punished by fine or imprisonment 
or both: Provided howerer, That In case the accused is a natural person the 
fine to be paid shall not exceed the sum of $1,000, nor shall imprisonment ex 
the term of six months: Provided further, That in any such proceeding for crimi- 
nal contempt, at the discretion of the judge, the accused may be tried with or 
without a jury: Provided further, however, That in the event such proceeding 
for criminal contempt he tried before a judge without a jury and the sentence 
of the court upon conviction is a fine in excess of the sum of $300 or imprison- 
ment in excess of forty-five days, the accused in said proceeding, upon demand 
therefor, shall be entitled to a trial de novo before a jury, which shall conform 
as near as may be to the practice in other criminal cases, 

This section shall not apply to contempts committed in the presence of the 
court or so near thereto as to interfere directly with the administration of justice 
nor to the misbehavior, misconduct, or disobedience, of any officer of the court in 
respect to the writs, orders, or process of the court. 

Nor shall anything herein or in any other provision of law be construed to 
deprive courts of their power, by civil contempt proceedings, without a jury, 
to secure compliance with or to prevent obstruction of, as distinguished from 
punishment for violations of, any lawful writ, process, order, rule, decree, or 
command of the court in accordance with the prevailing usages of law and 
equity, including the power of detention. . ; : 
~~ So. 152. Section 1861, title 28, of the United States Code is hereby amended 
to read as follows: | | 


“§ 1861. Qualifications of Federal jurors | 
“Any citizen of the United States who has attained the age of twenty-one years 
and who has resided for a period of one year within the judicial district, in — 

competent to serve as a grand or petit juror unless-— 

“(1) He has been convicted in a State or Federal court of record of a 
crime punishable by imprisonment for more than one year and his civii 
rights have not been restored by pardon or amnesty. 

: “(2) He is unable to read, write, speak, and understand the English 
anguage. 

“(8) He is incapable, by reason of mental or physical infirmities to render 

efficient jury service.” 
Sec. 161. This Act may be cited as the “C:vil Rights Act of 1957”. 
Approved September 9, 1967. 
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CIVIL RIGHTS ACT OF 1960 


Public Law 86-449 
80th Congress, H.R, 8601 
May 6, 1960 
AN ACT To enforce constitutional tights, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Civil Rights 


Act of 1960”. 
TITLE I 


OBSTRUCTION OF COURT ORDERS 


Seo. 101. Chapter 73 of title 18, United States Code, is amended by adding 
at the end thereof a new section as follows: 


“$1500. Obstruction of court orders 

“Whoever, by threats or force, willfully prevents, obstructs, impedes, or inter- 
feres with, or willfully attempts to prevent, obstruct, impede, or interfere with, 
the due exercise of rights or the performance of duties under any order, judgment, 
or decree of a court of the United States, shall be fined not more than $1,000 or 
imprisoned not more than one year, or both. 

"No injunctive or other civil relief against the conduct made criminal by this 
section shall be denied on the ground that such conduct is a crime.” 

Sec. 102. The analysis of chapter 78 of such title is amended by adding at the 
end thereof the following: 


“1500, Obstruction of court orders.” 
TITLE Il 


FLIGHT TO AVOED PROSECUTION FOR DAMAGING ON DEBTROYING ANY BUILDING OR OTTER 
REAL OR PERSONAL PROPERTY; AND, ILLEGAL TRANSPORTATION, USE, OR POSSESSION 
OF EXPLOSIVES) AND, THREATS OR FALSE INFORMATION CONCERNING ATTEMPTS TO 
DAMAGE OK DLSTROY REAL OR PERSONAL PROPERTY BY FIRE OR EXPLOSIVES 


Src. 201. Chapter 40 of title 18, United States Code, is amended by adding at 


the end thereof a new section as follows: 
“$1074. Flight to avoid prosecution for damaging or destroying any building or 


other real or personal property 
“(a) Whoever moves or travels in interstate or foreign commerce with intent 
either (1) to avoid prosecution, or custody, or confinement after conviction, under 
the laws of the place from which he flees, for willfully attempting to or damaging 
or destroying by fire or explosive any building, structure, facility, vehicle, dwell- 
ing house, synagogue, church, religions center or educational institution, public 
or private, or (2) to avoid giving testimony in any criminal proceeding relating 


-to any such offense shall be fined not more than $5,000 or imprisoned not more 
‘than five years, or both. 


“(b) Violations of this section may be prosecuted in the Federal judicial dis- 


“trict in which the original criine was alleged to have been committed or in which 


the person was held in custody or confinement: Provided, however, That this 
‘section shall not be construed as indicating an intent on the part of Congress 


to prevent any State, Territory, Commonwealth, or possession of. the United 


States of any jurisdiction over any offense over which they would have juris: 


diction in the absence of such section.” | | | 
Sec. 202 The analysis of chapter 49 of such title is amended by adding thereto 


the following: 
sing or destroying any building or other real 


or personal. property.” 


Sec. 203. Chapter 39 of title 18 of the United States Code is amended by adding 


ia . at the end thereof the following new section: | 
“$887, Explosives: illegal use or possession; and, threats or false information 


concerning attempts to damage or destroy real or personal property by 
fire or explosives: e. 2 . 
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“cu) As used in this section— 

“commerce” means commerce between any State, Territory, Common- 
wealth, District, or possession of the United States, and any place outside 
thereof; or between points within the same State, Territory, or possession, 
or the District. of Columbia, but through any place outstide thereof; or 
eee tay Territory, or possession of the United States, or the District of 
Columbia; 

‘explosive’ means gunpowders, powders used for blasting, all forms of 
high explosives, blasting materials, fuzes (other than electric clreult break- 
ers), detonators, and other detonating gents, smokeless powders, and ony 
chemical compounds or mechanical mixture that contains any oxidizing and 
combustible units, or other ingredients, in such proportions, quantities, or 
packing that ignition by fire, by friction, by concussion, by percussion, or by 
detonation of the compound or mixture or any part thereof may cause an 
explosion. 

“(b) Whoever transports or alds and abets another in transporting in inter- 
state or foreign commerce any explosive, with the knowledge or intent that it 
will be used to damage or destroy any building or other real or personal property 
for the purpose of interfering with {ts use for educational, religious, charitable, 
residential, business, or civic objectives or of intimidating any person pursuing 
such objectives, shall be subject to imprisonment for not more than one year, or 
a fine of not more than $1,000, or both: and if personal injury results shall be 
subject to imprisonment for not more than ten Years or a tine of not more than 
$10,000, or both; and if death results shall bé subject to imprisonment for any 
term of years or for life, but the court may impose the death penalty if the jury 
so recommends, 

“(¢) The possession of an explosive in such a manner as to evince an intent 
to use, or the use of, such explosive, to damage or destroy any building or other 
real or personal property used for educational, religious, charitable, residential, 
business, or civic objectives or to intimidate any person pursuing such objectives, 
creates rebuttable presumptions that the explosive was transported iy inter- 
state or foreign commerce or enused to be transported in interstate or foreign 
‘ommerce by the person so possessing or using it. or by a person aiding or 
abetting the person so possessing or using it: Provided, however, That no person 
inty be convicted under this section unless there is evidence independent of the 
prestunptions that this section has been violated. 

“(d) Whoever, through the use of the mail, telephone, telegraph, or other in- 
strament of commerce, willfully imparts or conveys, or causes to be imparted 
or conveyed, any threat, or false information knowing the same to be false, con- 
cerning an attempt or alleged attempt being made, or to be made, to damage 
or destroy any building or other real or personal property for the purpose of 
interfering with its use for educational, religious, charitable, residential, busi- 
ucss. or civie objectives, or of intimadating any person pursing such objectives, 
shall be subject to imprisonment for not more than one year or a fine of not 
more than $1,000, or both. | 

“(e) This section shall not be construed as indicating an intent on the part of 
Congress to occupy the fleld in which this section operates to the exclusion of a 
law of any State, Territory, Commonwealth, or possession of the United States, 
and no law of any State, Territory, Commonwealth, or possession of the United 
States which would be valid in the absence of the section shal] be declared invalid 
and no local authorities shall be deprived of any jurisdiction over any offense 
over Which they would have jurisdiction in the absence of this section,” 

Sec. 204. The analysis of chapter 39 of title 18 is amended by adding thereto 


the following: 


“837. Explosives: legal use or possession’: and threats or false information concerning 
attempts to damage or destroy real or personal Property by fire.or explosives,” 


TITLE II 
| FEDERAL ELECTION RECORDS 


Sec. 301, Every officer of election shall retain und preserve, for n period of 
twenty-two months from the date of any general, special, or primary election 
Of which candlilates for the offier of: President, Vice President, presidential 
elector, Member of the Senate, Member of the House of Representatives, or 
Resident Commissioner from the Commonwealth of Puerto Rico are voted for, 
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tll records aad papers which come into his possession relating to aiuy sopplieation, 
registration, payment of poll tax, or other act requisite to voting in sueh elee- 
tion, except that, when required by Inw, such records and papers mary be delivered 
to another officer of election and except that. if a State or Che Commonwealth of 
Puerto Rico designates a custodian to retain and: preserve these records and 
patpers ata specitied place. then such records and parpers mary be deposited: with 
such custodian, aud the duty te retain and: preserve any reeord or pauper so 
deposited shall devolve upon sueh custodian, Any officer of election or custodian 
who willfully fails to comply with this section shalb be tined net more than S1ago 
or imprisoned net more thin one year, or both. 

See. S02, Any person, whether or notoan officer of election or custodian. whe 
willfully steals, destroys, conceals, mutilates, or adters any record or paper 
required by section 80, to be retained and preserved shall be fined net more thin 
S100) or imprisoned not more than one vear, or both. 

Sec. BOR. Any record or paper required by section 3808 to be retained) and 
preserved shall, upon demand in writing by the Attorney Gener or his repre. 
sentative directed to the person having custedy, possession, or control of sneh 
record or giatper. be made available for inspection, reproduetion, and copying 
nt the principal office of such custodhiin by the Attorney General or his: repre. 
sentiitive. This demand shall contin a statement of the basis and the purpose 
therefor, 

Sree. S04 Unless otherwise ordered by a court of the United States, neither 
the Attormmey General nor any employee of the: Department of Justice, nor any 
other representative of the Attorney General, shall disclose any record or paper 
produced pursuant to this title, or any reproduction or copy, except to Congress 
and any committee thereof, governmental agencies, and in the presentation of 
why case or proceeding before any court or grand jury, 

Sec, 805. The United States district court for the district in which a demand is 
nade pursuant to section 803, or in which a record or paper so demanded. is 
located, shall have jurisdiction by appropriate process to compel the production 
of such record or paper, 

Sec. 306, As used in this title, the term “officer of election” means any person 
who, vider color of nuy Federal, State, Commonwealth, or local law, statute, 
ordinance, regulation, authority, custom, or usage, performs or is authorized 
to perform any function, duty, or task in connection with any application, regis- 
tration, payment of poll tax, or other act requisite to voting In any general, spe- 
clal. or primary election at which votes are case for candidates for the office of 
President, Vice President, presidential elector, Member of the Senate, Member of 


‘the House of Representatives, or Resident Commissioner from the Commonweirlth 


of Puerto Rico. 
TITLE IV 


EXTENSION OF POWERS OF THE CIVIL RIGHTS COMMISSION 


Ske. 401, Section 105 of the Civil Rights Act of 1957 (42 U.S.C. Supp. V 1975d) 
(71 Stat. 635) is amended hy adding the following new subsection at the end 
thereof: | 

“ch) Without Umiting the generality of the foregoing, each meniber of the 
Commission shall have the power and authority to administer oaths or take 


stutements of witnesses nnder affirmation.” 
TITLE V- 
EDUCATION OF CHALDREN OF MEMBERS OF ARMED FORCES 


Sea. SOL Ga) Subsection: (a) of section 6 of the Act of September 30, 1950 
(Publie Law 874, Mighty-first Congress), as amended, relating to arrangements 
for the provision of free public educition for children residing on Federal prop- 
erty where Jocal educational agencies are unable to provide such education, is 
unended by inserting after the first sentence the following new sentence: “Such 
urringements to provide free public education may also be made for. children 
of members of the Armed Forces on active duty, if the schools in which free 

piblie education is usually provided for such children ‘are made unavailable to 
them as a result of official action by State or local governmental authority and 
it is the judgment of the Commissioner, after he has consulted with the appro- 
priate State educational agcicy, that no loenl educational agency is able to 
provide sultable free public education for such children.” | | 
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choot) ‘Phe first sentence of subsection ody of such section 6 is amended by 
adding before the period at the end thereof: “or. in the cause of children to whom 
the second sentence of subsection (aab applies, with the head of any Federal 
departinent or agency having jurisdiction over the parents of some or all of such 
children’. 

io The second sentence of such subsection Cd) is amended by striking out 
“Arrangements” amd inserting in diew thereof “Except where the Commissioner 
mikes drrangenents pursiat to the second sentence of subsection (ay. arrange: 
ments”. 

Sic. COR. Section Tot the Act of September 25, 1950 (Public Law Sis, EBighty- 
first Congress), ats amended. relating to arranvements for facilities for the pro- 
vision of free public education for children residing on Pederal property where 
local educational agencies are unable to provide such education, is amended by 
inserting after the first sentence the following new sentence: "Such arrangements 
mayoatise be made to provide, ona temporary basis, mdindaitie school tueilities for 
children of members of the Armed Forces on active duty, if the schools in which 
free public education is usnaily provided for sueh children are made unavailable 
to them as a result of official action by State or local governmental authority and 
itis the Judgment of the Commisioner, after he has consulted with the appro- 
priate State educational ageney, that no local educational ageney is uble te 
provide suitable free public education for such children,” 

TITLE VI 

Sic. GOL That section 204 of the Revised Statutes (42 U.S.C. 1971), as 
amended by section 131 of the Civil Rights Aet of MAT CTL Stat. 687), is 
amended as follows: 

ia) Add the following as subsection €ey and designate the present subsection 
(ep us subsection “afy': 

“Tnoaamy preceeding justituted pursuant to subsection Gey in’ the event the 
count finds that any person has been deprived on account of race or color of any 
right or privilege secured by subsection Ga). the court shall upon request of the 
Attorney General and after each party has been given notice and the opportunity 
fo be heard make a finding whether such deprivation was or is pursuant to a 
pittern or practice, Tf the court finds such pattern or practice, any person of 
cneh race oor color resident within the affected area shall, for one year and 
thereifter until the court: subsequently finds that) such pattern or practice 
has ceased, be entitled. upon his application therefor, to an order declaring him 
quilified to vote. upon proof that at any election or elections (1) he is qualified 
under State law to vote, and (2) he has since such finding by the court been 
(a) deprived of or denied under color of law the opportunity to register to vote 
or otherwise to qualify to vote, or (b) found not quatitied to vote by any person 
acting under color of law. Such order shall be effective as to any election held 
within the longest period for which such applicant could have been registered 
or otherwise qualified under State law at which the applicant's qualifications 
would under State law entitle him to vote, 

“Notwithstanding any inconsistent provision of State law or the action of any 
State officer or court, an applicant so declared qualified to vote shall be per- 
mitted to vote in any such election. The Attorney General shall cause to be 
transmitted certified copies of such order to the appropriate election officers, 
The refusal by any such officer with notice of such order to permit: any person 
so declared: qualified to vote to vote at an appropriate election shall constitute 
contempt of court, 

“An application for an order pursuant to this subsection shall be heard within 
ten days, and the execution of any order disposing of such applicution shall not 


he stayed if the effect of such stay would be to delay the effectiveness of the - 


order beyond the date of any election at which the applicant would otherwise 


he enabled to vote, _ | | “i | 
“The court may appoint one or more persons who are qualified voters in the 


judicial district, to be known as voting referees, who shall subseribe to the 


oath of office required by Revised Statutes, section 1757; (5 U.S.C. 16) to serve 


for such period as the court shall determine, to. receive such applications and to - 


take evidence and report to the court findings as to whether or not at any election 
or elections (1) any such applicant is qualified under State law to vote, and (2) 
he has since the finding by the court heretofore specified been (a) deprived of 
or dented under color of law the. opportunity. to register to vote or otherwise 


Vee meen ee 


Poet eae re Se 


en, 
She 
he 


ep 2 ok ae 
BEE fgets 


ee ee ee 
vie Ese hough 
ape GA. as ee BS 


& 


te 


“pu 
t 
mas 
aM 
* 
ayfy'r 
"ys 
at 
ed 
4 
. ‘ 
“i e 
+ 
ye 
an 
i 
Lg 
é 
Py 


r& 


5 
ee eee | 


GS4 LITERACY TESTS AND VOTER REQUIREMENTS 


to qualify to vote, or (b) found not qualified to vote by any person acting under 
color of law. In a proceeding before a voting referee, the applicant shall be 
heard ex parte at such times and places as the eourt shall direct. Tis state. 
ment under oath shall be prima facie evidence as to his age, residence, aud his 
prior efforts to register or otherwise qualify to vote. Where proof of literacy or 
in understanding of other subjects is required by valid provisions of State law, 
the auswer of the applicant. if written, shall be ineluded in such report to che 
court; Tf oral it shall be taken down stenographically and ao transcription 
fneluded in such report to the eourt. 

“Upon receipt of such report, the court shall cause the Attorney General te 
transmit a copy thereof to the State attorney general and to each party to such 
proceeding together with an order to show eause within ten days. or such 
shorter time as the eourt may fix, why an order of the court should not. be 
entered in accordance with such report. Upon the expiration of such period, sueh 
order shall be entered unless prior to that time there has been filed with the 
court and served upon all parties a statement of exceptions to such report, 
Exceptions as to matters of fact shall he considered only if supported by 
a duly verified copy of a public record or by affidavit of persons having personal 
knowledge of such facts or by statements or matters contained in such report: 
those relating to matters of law shall be supported by an appropriate memo- 
randum of law. The issues of fact and law raised by such exceptions shall be 
determined by the court or, if the due and speedy administration of justice 
requires, they may be referred to the voting refree to determine in accordance 
with procedures preseribed by the court. A hearing as to an issue of fact 
shall be held only in the event that the proof in support of the exeeption dis- 
close the existence of a genuine issue of material fact. The applicant's 
Hteracy and understanding of other subjects shall be determined solely on the 
basis of answers included in the report of the voting referee. 

“The court, or at its direction the voting referee, shall issue to eaeh “appl 
cant so declared qualified a certificate identifying the holder thereof ax a person 
so qualified. 

“Any voting referee appointed by the court pursunnt to this subsection shall 
to the extent not. Inconsistent herewith have all the powers conferred upon a 
master by rule 53(¢) of the Federal Rules of Civil Procedure. The compensation 
to be allowed to any persons appointed by the court pursuant to this subsection 
shall be fixed by the court and shall be payable by the United States. 

“Applications pursuant to this subsection shall be determined expeditiously. 
In the case of any application filed twenty or more days prior to an election 
which is undetermined by the time of such election, the court shall issue an 
order authorizing the applicant to vote provisionally: Provided, however, That 
such applicant shall be qualified to vote under State law. In the case of an 
application filed within twenty days prior to an election, the court, in its dis- 
cretion, may make such an order. In either case the order shall make appro- 
priate provision for the impounding of the applicant's ballet pending determina- 
tion of the application. The court may take any other action. and may authorize 
such referee or such other person as it may designate to take any other action, 
appropriate or necessary to carry out the provisions of this subsection and te 


enforce its decrees. This subsection shall tn no way be construed as a limitation 


upon the existing powers of the court. St 
“When used in the subsection, the word ‘vote’ includes all action necessary to 
make a vote effective including, but not limited to, registration or other action 
required by State law prerequisite to voting, casting a ballot, and having such 
ballot counted and included in the appropriate totals of votes cast with respect 


to candidates for public office and propositions for which votes are received in an. | 


election; the words ‘affected aren’ shall mean any subdivision of the State in 


which the laws of the State relating to voting are or have been to any extent 


administered by a person found in the proceeding to have vidlated subsection 
fa); and the words ‘qualified tinder State law’ shall mean qualified according 
to the laws, ciistoms, or usages of the State, and shall not, in any event, imply 
qualifications more stringent than those tised by the persons found in the pro- 
ceeding to have violated subsection (a) in qualifying persons other than those of 
the race or color against which the pattern or practice of discrimination |‘ was 
found to exist.” oS me: “aa Zp Ne — 
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tbo Add the following sentence at the end ef subsection ©): 

"Whenever, in a proceeding instituted under this subsection any official of a 
Shute er subdivision thereot is alleged to have committed wy act or practice 
constituting a deprivation of any right or privilege secured by subsection (iad, 
the yet or practice shall also be decied that of the State and the State nriy be 
joined as a party defendant aud, if, prior to the institution of such proceeding, 
such official has resigned or has been relieved of his office and ne sttecesser has 
assumed such office, the procecding Way be iastituted teins the State” 


TUPLE Vil 


SEPARAHILITY 


Ske. TOL, Tf any provision of this Aet is held iuvadid, the remainder of this 


Act shall not be affected thereby. 
Approved May 6, 140, 


FEDERAL STATUTES CONCERNING VOTING RIGHTS 
Ciwvins 42 U.S.C. Sec. 1971—Vormsg Rrairs 


(a) Race, color, or previous condition not to affect right to vote. 
All citizens of the United States who are otherwise qualified by law to vote 
at uny election by the people in any State, Territory, district, county, city, 
parish, township, school district, municipality, or other territorial subdivision, 
shall be entitled and allowed to vote at all such elections, without distinction 
of race, color, or previous condition of servitude: any constitution, law, custom, 
usage, or regulation of any State or Territory, or by or under its authority, to 


the contrary notwithstanding, 


(b) Intimidation, threats, or coercion. 

No person, whether aeting under color of law or otherwise, shall intimidate, 
threaten, coerce, or attempt to intimidate, threaten, or coerce any other person 
for the purpose of interfering with the right of such other person to vote or to 
vote as he may choose, or of causing such other person to vote for, or not to vote 
for, any candidate for the office of President, Vice President, presidential elector, 
Member of the Senate, or Member of the House of Representatives, Delegates or 
Commissioners from the Territories or possession, at any general, special, or 
primary election held solely or in part for the purpose of the selecting or electing 


any such candidate. 


(ec) Preventive relief : injunction : costs, 

Whenever any person has engaged or there are reasonable grounds to believe 
that any person is about to engage in amy act or practice which would deprive 
any other person of any right or privilege secured by subsection (2) or (b) of 
this section, the Attorney General may institute for the United States, or in the 
hame of the United States, a civil action or other proper proceeding for pre- 
ventive relief, including ar application for a permanent or temporary injunction, 
“restraining order, or other order. Ino any proceeding hereunder the United 
States shall be liable for costs the same ns a private person,’ 


(d) Jurisdiction; exhaustion of other remedies. 

The district courts of the United States shall have jurisdiction of proceedings 
instituted pursuant to this section and shall exercise the-same without regard 
to whether the party aggrieved shall have exhausted any administrative or 


other remedies that may be provided by law. 


(See Public Law 86-449, 86th Cong., for amendment which has been designated 


subsection (e).) 
(f) Contempt; assignment of counsel; witnesses. . 
Any person cited for an alleged contempt under this Act shall be allowed to 


make his full defense by counsel learned in the law; and the court before which 


Public Law 8-449, 86th Cong., p. 7, May 6, 1960, for amendment pertaining to state | 


as party defendant. : 
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he is cited or tried, or some judge thereof, shall immediately, upon his request, 
assign to him sueh counsel, not exceeding two, as he may desire, who shall have 
free necess to him at all reasonable hours. He shall be allowed, in his defence 
to make any proof that he can produce by lawful witnesses, and shall have the 
like process of the court fo compel his withesses to appear at his trial or hear: 
ings, as is usually granted to compel witnesses to appear on behalf of the prosecn- 
tion. Tf such person shall be found by the court to be financially anable te 
provide for sneh counsel, i shall be the duty of the court to provide sueh connsel," 
As amended Sept. 9, 1957, Pub, L, 85-315, Part IV, $121. 71 Stat. 637, 
See. 1000, Criminal contempt proceedings : penulties : trial by jury. 
Thal cases of criminal contempt arising under the provisions of this Net, the 
aeeused, Upon conviction, shall be punished by the or imprisonment or both: 
Provided however, That in case the aceused is a natural person the iine te be 
prid shall not exceed the sum of 81,000, nor shall Laprisonment exceed the term 
4 of six months: Provided further, That tyany such proceeding for criminal con- 
- tempt, at the discretion of the Judge, the accused may be tried with or without 
ajury: Provided further, howerer, That in the event such proceeding for erim- 
a inal contempt be tried before a judge without a jury and the sentence of the 
‘ig court upon conviction fs a fine in excess of the sum of $300 or Emprixonment in 
excess of forty-five days the accused in said proceeding, upon demand therefor 
shall be entitled to a trial de novo before a jury, whieh shall conform as near 
. avs tnay be to the practice in other criminal cases, 
a This section shall not apply to contempts committed in the presence of the 
-. court or so hear thereto as to interfere directly with the administration of justice 
nor to the misbehavior, misconduct, or disobedience, of any officer of the court in 
respect to the writs, orders, or process of the court. 
a Nor shall anything herein or in any other provision of hiw be construed te 
me deprive courts of their power, by civil contempt proceedings, without a jury, to 
secure compliance with or to prevent obstruction of. as distinguished from 
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‘4G punishment for violutions of, any lawful writ, process, order, rule, decree, or 
a command of the court in accordance with the prevailing usages of law and equity, 
rm ineluding the power of detention. Pub. L. 85-315. Part Vi $751, Sept. a. 8057, 
. 71 Stat. G38. 

“ih Section 1983, Civil action for deprivation of rights. 

4 Every person who, under color of any statute, ordinance, regulation, custom, 
oH or tsage, of any State or Territory, subjects, or causes to be subjected, any citizen 
bs of the United States or other person within the jurisdiction thereof to the depriva- 
i tion of any rights, privileges, or immunities secured by the Constitution und laws, 
x shall be Hable to the party injured in an action at law, snit in equity. or ether 


proper proceedings for redress. R.S, § 1079. 


A Criminat—Trrte 18. U.S.C., Sees, 241-242 

BS Section 241. Conspiracy against rights of citizens, 

" If two or more persons conspire to injure, oppress, threnten, or intimidate any 
aH citizen in the free exercise or enjoyment of any right or privilege secured to him 
es by the Constitution or laws of the United States, or because of his having so 
we exercised the same; or Dg 

by If two or more persons go in disguise on the highway, or on the premises of 
2 another, with intent to prevent or hinder his free exercise or enjoyment of any 
3? right or privilege so secured— a bee's 

af They shall be fined not more than $5,000 or imprisoned not more than ten 


years, or both. ; 


Section 242. Deprivation of rights tnder color of law. | 
Whoever, under color of any law, statute, ordinance, regulation, or custom, 
willftilly subjects any inhabitant of any State. Territory, or District to the 
deprivation of any rights, privileges, or immunities secured or protected by the 
Constitution or laws of the United States, or to different punishments, pains of 
penalties, on account of such inhabitant being an alfen, or by reason of his color, 
or race, than are prescribed for the punishment of citizens, shall be fined not 
~ more than $1,000 or imprisoned not more than one year, or both. 
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ARTICLES AND AMENDMENTS OF THE U.S. CONSTITU- 
TION RELEVANT TO S. 480, S. 2750, AND S. 2979, 


ARTICLE I 


Secriox 2.) The House of Representatives shall be composed of Members 
chosen every second Year by the Peyple of the several States, and the Electors 
in each State shall have the Qualifications requisite for Electors of the most 
numerous Braneh of the State Legislature. 

* * * * * 

Seerion 4. The Times, Places and Manner of holding Elections for Senators 
and Representatives, shall be prescribed in each State by the Legislature thereof; 
but the Congress may at any time by Law muke or alter such Regulations, 
except as to the Places of chusing Senators, 

* * * * * 

SECTION S, CLAUSE 18. Congress shall have power to make all Laws which 
shall be necessary and proper for carrying into Execution the foregoing Powers, 
and all other Powers vested by this Constitution in the Government of the United 
States, or in any Department or Officer thereof. 


* * 


* * 


ARTICLE I] 
SECTION 1, CLAUSE 2 


Each State shall appoint, in such Manner as the Legislature therof may direct, 
a Number of Electors, equal to the whole Number of Senators and Representatives 
to Which the State may be entitled in the Congress: but no Senator or Repre- 
sentative, or Person holding an Office of Trust or Protit under the United States, 


shall be appointed an Elector. 
TENTH AMENDMENT 


The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the people, 


FOURTEENTH AMENDMENT 


Section 1, AIL persons born or naturalized in the United States, and subject 
to the Jurisdiction thereof, ure citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor shall any 
Sinte deprive any person of life, Hberty, or property, without due process of law; 
hor deny to any person within its Jurisdiction the equal protection of the laws. 

Section 2. Representatives shall be apportioned among the several States ac- 
cording to their respective numbers, counting the whole number of persons in 


each State, excluding Indians not taxed. But when the right to vote at any 


election for the choice of election for the choice of electors for President and Vice 
President of the United States, Representatives in Congress, the Executive and 
Judictal officers of a State, or the members of the Legislature thereof, is denied 
to any of the male inhabitants of such State, being twenty-one years of age. 
and citizens of the United States, or in any way abridged, except for participa- 
tion in rebellion, or other crime, the basis of representation therein shal) be ‘re- 
duced in the proportion which the number of such male citizens shall bear to 
the whole number of male citizens twenty-one years of age in such State. 


Section 5. The Congress shall have power to enforce, by appropriate legisla. 


tlon, the provisions of this article. 
FIFTEENTH AMENDMENT 


Section 1, The right of citizens of the United States to vote shall not be denied | 
or abridged by the United States or by any State on account of race, color, or. 


previous condition of servitude. 
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4 Section 2. The Congress shall have power to enforce this article by approprt- 
A ute legislution. 

§ SEVENTEENTH AMENDMENT 

3 he Senate of the United States shall be composed of two Senators from each 
4 State, elected by the people thereof, for six yenrs; and each Senator shall have 
3 one vote. The electors in each State shall have the qualifications requisite for 
a electors of the most numerous branch of the State legislatures. 

nN When vacancies happen in the representation of any State in the Senate, the 
4 executive authority of such State shall issue writs of election to fill such vacan- 
BA cles: Provided, That the legislature of any State may empower the executive 
a thereof to make temporary appointments until the people fill the vacancies by 
ae election as the legislature may direct. 

4 This amendment shall not be so construed as to affect the election or term of 
4 uny Senator chosen before it becomes valid as part of the Constitution. 


NINETEENTH AMENDMENT 


The right of citizens of the United States to vote shall not be denied or ubridged 


by the United States or by any State on account of sex. 
Congress shall have power to enforce this article by appropriate legislation. 
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